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DEO-ISIOISrS 

OF 

THE  SUPREME  COURT 

OF    THE 

STATE   OF  ILLINOIS, 

NOVEMBER  TERM,  1854,  AT  MOUN'T  VERNON. 


DECATon  Cajipbell,  Plaintiff  in  Error,  v.  The  People,  Defend- 
ants in  Error. 

ERROR  TO  MASSAC. 

On  a  trial  for  murder,  where  it  appeared  that  the  deceased  sought  the  accused 
at  his  own  house  with  the  design  to  arrest  or  assault  hita,  having  a  hatchet  in 
his  hand,  it  is  competent  for  the  accused  to  show  that  the  deceased  liad,  on 
the  day  of  his  death,  and  at  other  times  shortly  previous,  made  threats  against 
him. 

An  instruction  which  may  be  xmderstood  by  the  jury  as  denying  to  the  accused 
on  trial  for  murder,  the*  right  to  defend  himself,  unless  his  danger  was  not 
only  apparently  imminent,  but  was  real  and  positive,  is  erroneous. 

Actual  and  positive  danger  is  not  indispensable  to  justify  self-delense. 

If  one  is  pursued  or  assaulted  in  such  a  way  as  to  induce  in  him  a  reasonable  and 
well  grounded  belief  that  he  is  actually  in  danger  of  losing  his  life,  or  receiving- 
great  bodily  harm,  under  the  influence  of  such  appreliension  he  will  bejusti- 
fied  in  detending  himself  whether  the  danger  was  real  or  only  apparent. 

Men,  when  threatened  vnth  danger,  must  determine  from  appearanae  s  and  the 
actual  state  of  things  surrounding  them,  as  to  the  necessity  oi  resorting  to 
self-defense ;  and  il  they  act  from  reasonable  and  honest  convictions,  they  will 
not  be  held  responsible  criminally,  for  a  mistake  in  the  extent  of  the  actual 
danger,  where  other  judicious  men  would  have  been  alike  mistaken. 

Although  it  may  be  positively  proved  that  one  of  two  or  more  persons  committed 
a  crime,  but  if  it  is  uncertain  v\iiieh  is  the  guilty  party,  aU  must  be  acquitttd.. 

On  a  trial  for  murder  the  law  makes  no  distinction  in  its  principles  as  to  the 
color  of  the  accused. 

This  cause  was  tried  before  Parpjsh,  Judge,  at  June  term, 
1854,  of  Massac  Circuit  Court. 

J.  Jack,  for  Plaintiff  in  Error. 

J.  A.  Logan,  District  Attorney,  for  the  People. 
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Caton,  J.  The  plaintiff  in  error,  who  is  a  negro,  was  in- 
dicted for  the  murder  of  Goodwin  Parker.  The  evidence  in 
the  case  tends  very  strongly  to  show  that  the  deceased  made 
an  assault  upon  the  prisoner,  and  that  the  homicide  was  com- 
mitted in  necessary  self-defense.  It  appears  that  the  deceased 
and  three  others  went  to  seek  the  prisoner  at  his  father's  house, 
in  the  night  time.  The  deceased  went  to  the  door  of  the  house, 
leaving  his  companions  thirty  or  forty  yards  back,  to  whom  he 
was  to  give  warning  if  Campbell  was  in  the  house.  Shortly 
after  the  deceased  went  to  the  door,  he  called  to  the  others  to 
come  on,  and  informed  them  that  the  negro  was  there.  They 
rushed  up,  when  the  deceased  and  the  prisoner  were  seen  some 
distance  from  the  house,  engaged  together,  and  there  the  de- 
ceased was  stabbed,  and  died  in  a  few  minutes.  When  the 
deceased  went  to  the  house,  he  had  a  hatchet  in  his  hands,  which 
was  found  near  the  spot  where  he  was  killed  ;  and  after  the 
negro  was  committed  to  jail,  a  wound  was  observed  upon  his 
head  which  penetrated  to  the  skull,  and  which  appeared  to  have 
been  made  with  a  hatchet,  an  axe  or  a  hammer.  There  was  no 
pretense  that  there  was  any  sort  of  justification  or  legal  cause 
for  arresting  or  assaulting  the  prisoner.  Upon  the  trial,  the 
defense  offered  to  prove  that  on  that  day,  and  at  other  times 
shortly  before  his  death,  the  deceased  had  made  threats  against 
the  prisoner.  This  evidence  the  court  ruled  out,  and  an  except- 
tion  was  taken.  In  this  the  court  unquestionably  erred,  although 
they  may  never  have  come  to  the  knowledge  of  the  defendant 
till  after  the  homicide  was  committed.  If  the  deceased  had 
made  threats  against  the  defendant,  it  would  be  a  reasonable 
inference  that  he  sought  him  for  the  purpose  of  executing  those 
threats  and  thus  they  would  serve  to  characterize  his  conduct 
towards  the  prisoner  at  the  time  of  their  meeting,  and  of  the 
affray.  If  he  had  threatened  to  kill,  maim,  or  dangerously  beat 
the  defendant,  it  would  be  a  fair  inference,  especially  so  long  as 
the  evidence  shows  that  he  had  a  hatchet  in  his  hands,  that  he 
had  attempted  to  accomplish  his  declared  purpose,  and  if  so, 
then  the  prisoner  was  justified  in  defending  himself,  even  to  the 
taking  of  the  life  of  his  assailant,  if  necessary.  While  the 
threats,  of  themselves,  could  not  have  justified  the  prisoner  in 
assailing  and  killing  the  deceased,  they  might  have  been  of  the 
utmost  importance  in  connection  with  the  other  testimony,  in 
making  out  a  case  of  necessary  self-defence.  The  evidence 
offered  was  proper,  and  should  have  been  admitted. 

The  second  instruction  given  for  the  prosecution,  and  which 
was  excepted  to,  was  as  follows  :  "If  the  jury  believe,  from  the 
evidence,  that  the  defendant  was  pursued  by  the  deceased, 
Goodwin  Parker,    and  turned  upon  him  and   sIcav  him  with  a 
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knife,  or  other  instrument  capable  of  producing  a  like  death, 
when  it  was  not  necessary  for  self-preservation,  or  in  necessary 
self-defence,  or  to  prevent  his  receiving  great  bodily  harm, 
although  they  believe  there  was  no  previous  malice  on  the  part 
of  the  defendant  towards  the  deceased,  yet  they  are  bound  to 
find  the  defendant  guilty  of  manslaughter,  and  fix  his  term  of 
confinement  in  the  penitentiary  of  the  State  at  not  more  than 
eight  years."  This  instruction,  if  not  absolutely  wrong,  was  at 
least  liable  to  misconstruction,  and  to  be  understood  by  the  jury 
as  depriving  the  defendant  of  the  right  of  self-defence,  unless 
hiS'  danger  was  not  only  apparently  imminent,  but  was  real  and 
positive.  If  so  understood,  the  instruction  was  wrong.  If  tha 
defendant  was  pursued  or  assaulted  by  the  deceased  in  such  a 
way  as  to  induce  in  him  a  reasonable  and  well-grounded  belief 
that  he  was  actually  in  danger  of  losing  his  life,  or  suffering 
great  bodily  harm,  when  acting  under  the  influence  of  such 
reasonable  apprehension,  he  was  justified  in  defending  himself, 
whether  the  danger  Avas  real  or  only  apparent.  Actual  and 
positive  danger  is  not  indispensable  to  justify  self-defense.  If 
one  is  assaulted  with  a  sword  in  such  a  Wcxy  as  to  indicate  an 
intent  to  take  his  life,  and  with  an  apparent  ability  to  accom- 
plish such  intent,  he  is  not  bound  to  stop  and  inquire  whether 
the  sword  is  but  a  lath  or  whether  the  assault  is  but  a  jest, 
before  he  repels  it  with  the  necessary  force  to  protect  himself 
against  the  threatened  harm.  Or  if  one  is  assaulted  with  a 
pistol  in  such  a  way  as  to  manifestly  show  a  design  to  slay  him, 
he  may  be  justified  in  killing  his  assailant,  although  it  should 
turn  out  the  pistol  was  not  loaded,  and  the  only  design  was  to 
frighten  him.  Men,  when  threatened  with  danger,  are  obliged 
to  judge  from  appearances,  and  determine  by  the  actual  state  of 
things,  from  the  circumstances  surrounding  them,  at  least  as 
much  as  if  placed  in  other  and  less  exciting  positions  ;  and  it 
would  be  monstrous  to  say,  that  if  they  act  from  real  and  honest 
conviction,  induced  by  reasonable  evidence,  they  shall  be  held 
responsible  criminally  for  a  mistake  in  the  extent  of  the  actual 
danger,  where  other  reasonable  and  judicious  men  would  have 
been  alike  mistaken.  A  contrary  rule  would  make  the  law  of 
self-defense  a  snare  and  a  delusion.  It  would  become  but  a 
mockery  of  the  sacred  right  of  self-preservation,  (a) 

The  eleventh  instruction  asked  by  the  prisoner  should  have 
been  given.  It  is  this  :  "  If  it  is  uncertain,  from  the  evidence, 
in  the  minds  of  the  jury,  which  one,  out  of  two  or  more  persons, 
inflicted  the  stab,  that  would  operate  to  acquit  the  prisoner 
unless  there  is  proof  that  the  prisoner  aided  or  abetted  the 
person  ascertained  to  have  killed  him.  "  While  this  instruction 
is  inartificially  drawn,  and  is  liable  to  verbal  criticism,  yet  it 

(a)  Hopkiason  v.  People,  18  ni.  R.  264;     Schnier  v.  do.,  33  Id.  28;  Mahev  v.  People » 
24  Id.  241;  Reins  v.  People,  30  lU.  R.  256. 
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contains  an  important  principle  of  law,  of  the  benefit  of  which 
the  prisoner  should  not  have  been  deprived.  There  was  evi- 
dence tending  to  show  that  the  mother  and  sister  of  the  prisoner 
were  at  or  very  near  the  place  of  the  affray  at  the  time  the 
wound  was  inflicted,  and  his  counsel  had  the  right  to  insist 
before  the  jury,  that  one  of  them  struck  the  blow  without  his 
knowledge  or  procurement,  while  he  was  simply  trying  to  flee 
from  his  pursuer ;  and  had  the  jury  so  far  concurred  in  that 
view  of  the  case  as  to  entertain  a  reasonable  doubt  whether  one 
of  the  others  did  not  strike  the  blow  without  the  procurement 
of  the  prisoner,  he  was  entitled  to  an  acquittal.  Although  it 
may  be  positively  proved  that  one  of  two  or  more  persons 
committed  a  crime,  yet  if  it  is  uncertain  which  is  the  guilty 
party,  all  must  be  acquitted.  No  one  can  be  convicted  till  it  is 
established  that  he  is  the  party  who  committed  the  offense. 

The  thirteenth  instruction  asked  for  the  prisoner,  was  •  this : 
"It  is  the  duty  of  the  jury  to  consider  the  prisoner's  case  as  if 
he  were  a  white  man,  for  the  law  is  the  same,  there  being  no 
distinction  in  its  principles  in  respect  of  color."  This,  too,  was 
refused  by  the  sourt  and  an  exception  taken.  It  was  not  pre- 
tended on  the  argument,  that  the  law  of  this  case,  by  which  the 
prisoner's  guilt  or  innocence  was  to  be  established,  was  not 
precisely  the  same  as  if  he  were  a  white  man,  and  it  was  even 
insisted  on  the  argument,  that  the  proposition  is  so  plain  and  so 
universally  understood  and  recognized,  that  it  would  have  been 
an  insult  to  the  understanding  of  the  jury  for  the  court  to  have 
instructed  them  on  that  point.  The  proposition  is  undoubtedly 
exceedingly  plain  and  altogether  undeniable,  and  I  trust  is  uni- 
versally understood  and  recognized,  but  it  was  still  the  right  of 
the  prisoner  to  have  the  law,,  plain  as  it  was,  declared  to  the 
jury  by  the  court.  But  again  it  was  objected,  that  the  instruc- 
tion asserts  the  absolute  equality,  in  all  respects,  under  our  law, 
of  the  black  man  with  the  white.  Even  if  the  wording  of  the 
instruction  was  thus  broad,  it  could  only  be  understood  as 
applying  to  the  case  upon  trial,  where  the  equality  is  admitted. 
With  the  rights  of  the  defendant  in  any  other  regard,  the  jury 
could  have  nothing  to  do.  The  only  object  of  the  instruction 
could  have  been  to  enligliten  them  as  to  the  law  of  that  case  ; 
and  whether  their  belief  of  the  relative  rights  of  the  defendant 
in  other  respects  were  right  or  wrong,  was  a  matter  of  no  sort 
of  moment  to  any  party.  But  by  reference  to  the  purport  of 
the  instruction,  it  will  be  seen  that  it  was  especially  asked  in 
reference  to  the  case  on  trial,  for  the  jury  was  asked  to  be 
directed  to  consider  the  prisoner's  case  as  if  he  were  a  white 
man,  for  the  reason  that  our  law  makes  no  distinction  in  respect 
of  color,  which,  of  course,   can  only  be  understood  in  respect 
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to  such  a  case.  Any  other  construction  of  that  instruction  is 
altogether  too  refined  for  practical  justice.  The  instruction 
should  have  been  given. 

The  judgment  must  be  reversed  and  the  case  remanded. 

Judgment  reversed. 


Andrew  Crews,  Appellant,  v.  Isabella  Bleakley,  Appellee. 

APPEAL  FEOM    WAYNE. 
Evidence  tending  to  prove  payment  may  be  given  under  the  general  issue. 

This  was  an  action  commenced  against  Crews,  before  a  justice 
of  the  peace,  in  which  Mrs.  Bleakley  received  a  judgment  for 
$50.95.  Crews  appealed  to  the  Circuit  Court,  when  judgment 
was  renewed  against  him  for  $45.33,  and  costs.  Crews  then 
brought  the  case    to  this  court. 

The  cause  was  tried  before  Baugh,  Judge,  and  a  jury,  at 
September  term,  1854,  of  the  Wayne  Circuit  Court. 

S.  Beecher,  for  Appellant. 

N.  L.  Freeman,  for  Appellee. 

Caton,  J.  This  action  was  brought  by  the  plaintiff  below 
for  the  work  and  labor  of  his  son.  The  evidence  shows  that 
the  son  of  the  plaintiff  lived  with  and  served  the  defendant 
about  two  years  ;  that  he  was  sent  to  school  by  the  defendant 
about  six  months  during  the  time  ;  that  he  was  sick  several 
times,  and  nursed  by  the  defendant  when  unwell  ;  that  he  was 
a  member  of  the  defendant's  family,  and  treated  by  him  like  one 
of  his  own  children  ;  and  that  he  was  a  good  boy  and  could  earn 
from  five  to  eight  dollars  per  month  during  the  '^cropping  season." 
When  the  boy  went  to  live  with  the  defendant,  he  told  the 
plaintiff  he  would  give  her  what  the  boy  was  worth.  No  terms 
were  agreed  upon ;  but  the  plaintiff  remarked  at  the  time  that 
she  and  the  defendant  would  fix  it  afterwards.  Subsequently, 
the  defendant  proposed  that  if  the  plaintiff  wished  to  hire  the 
boy  out  by  the  month,  to  give  her  five  dollars  per  month  during 
the  '■'■cropping  season,'"^  but  the  plaintiff  replied  that  she  wanted 
the  boy  to  go  back  to  the  defendant  and  live  as  he  had  done. 
It  is  unnecessary  now  to  inquire  whether  this  evidence  shows 
that  it  was  the  intention   of  the  parties  that  wages  were  to  be 


22  MOUNT  YERNON, 


Cowen  V.  Underwood  et  al. 


paid  for  the  services  of  the  boy,  or  whether  it  was  their  inten- 
tion that  he  should  be  adopted  into  and  form  a  part  of  the 
defendant's  family,  to  be  provided  for,  taken  care  of  and  schooled 
by, him,  as  a  compensation  for  his  services  ;  for,  in  either  event, 
the  com-t  unquestionably  should  have  permitted  the  defendant 
to  have  proved,  as  he  offered  to  do,  that  the  clothes,  boarding 
and  schooling  of  the  boy  were  worth  as  much  as  his  services, 
what  was  the  condition  of  the  boy's  clothing  at  the  time  he  went 
to  live  with  the  defendant,  and  also  that  the  defendant  fm'nished 
him  clothes  while  he  was  living  with  him.  This  evidence  would 
legitimately  have  tended  to  establish  payment  for  the  services 
rendered,  in  the  event  it  should  be  found  that  the  plaintiff  was 
entitled  to  wages  for  those  services.  Evidence  tending  to  prove 
payment  may  be  given  under  the  general  issue ;  besides,  the 
action  was  commenced  before  a  justice  of  the  peace,  where  no 
special  pleas  are  required. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judg7nent  reversed. 


Sampson  Cowen,  Plaintiff  in  Ei-ror,  v.  Joseph  B.  Underwood 
et  al. ,  Defendants  in  Error. 

EEKOli   TO   MARION. 

It  is  the  duty  of  the  sheriff  to  offer  for  sale  real  estate  which  he  has  levied  upon, 
in  separate  parcels.  He  should  endeavor  to  satisfy  executions  by  the  sale  of 
as  small  an  amount  of  property  as  possible. 

This  cause  was  heard  and  decided  upon  bill  and  answer  at 
September  term,  1853,  of  Marion  Circuit  Court,  by  Marshall, 
Judge. 

N.  NiLES,  for  Plaintiff  in  Error. 

W.  H.  Underwood,  for  Defendant  in  Error. 

Caton,  J.  This  bill  was  filed  to  set  aside  a  sale  made  by  the 
sheriff  under  an  execution  issued  upon  a  judgment  against  the 
complainant.  The  execution  was  levied  upon  the  north-west 
quarter  and  the  north  half  of  the  south-west  quarter  of  a 
-Section  of  land,  which  were  advertised,  and  both  lots  were  put 
up  by  the  sheriff  together,  and  bid  off  by  the  defendant  at   one 
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bid  for  $134.03,  which  was  the  amount  of  the  judgment,  inter- 
est and  costs.  The  purchaser  was  the  attorney  who  obtained 
the  judgment  upon  which  the  execution  issued.  The  bill 
alleges  that  the  smallest  of  the  lots  was  of  many  times  the  value 
of  the  amount  of  the  bid,  but  the  case  does  not  clearly  show 
that  either  one  of  the  lots,  had  it  been  offered  separately,  would 
have  sold  for  enough  to  have  satisfied  the  execution,  and  this 
court  decided  in  the  case  of  Greenup  v.  Stoker,  12  111.  24,  that 
the  mere  fact  that  the  property  was  sold  at  a  sacrifice,  was  not 
of  itself  sufficient  to  authorize  the  court  to  set  aside  the  sale. 
In  that  case  the  sacrifice  was  very  great,  and  I  may  here 
state  that  I  have  never  felt  entirely  satisfied  with  that  decision, 
and  I  am  not  now  sure  that  the  decision  of  the  circuit  court 
should  not  have  been  sustained.  Be  that  as  it  may,  this  case 
goes  much  further  than  that  and  we  cannot  consent  to  extend 
it  further.  There,  no  positive  rule  of  the  statute  had  been 
violated.  A  single  quarter  section  of  land  had  been  levied 
upon,  advertised  and  sold  at  once,  and  as  one  tract,  and  there 
was  not  even  an  averment  in  the  case  to  show  that  it  could 
have  been  advantageously  divided  and  sold  in  separate  parcels. 
Here,  two  distinct  tracts  have  been  levied  upon  and '  sold  to- 
gether, one  of  which  is  as  large  as  the  one  sold  in  the  other 
case.  It  is  true  the  tracts  lie  adjoining  each  other,  but  they 
are  still  distinct  tracts,  and  designated  as  such  in  the  levy,  and 
amounting  together  to  two  hundred  and  forty  acres  of  land. 

The  tenth  section  of  chapter  fifty-seven,  Revised  Statutes, 
provides  as  follows:  "  Whenever  any  property  real  or  personal 
shall  be  taken  in  execution,  if  such  property  be  susceptible  of 
division,  it  shall  be  sold  in  such  quantities  as  may  be  necessary 
to  satisfy  such  execution  and  costs."  While  it  may  not  be 
easy  at  all  times  to  determine  when  the  positive  requirements 
of  this  statute  enjoin  it  upon  the  sheriff  to  offer  real  estate 
which  he  has  levied  upon,  in  separate  parcels,  it  may  be  safely 
affirmed,  that  where  several  distinct  tracts  are  levied  upon, 
although  they  may  adjoin  each  other,  it  is  the  duty  of  the 
officer,  at  least  in  the  first  instance,  to  offer  them  separately. 
The  necessity  for  this  has  been  already  sufficiently  discussed  in 
the  case  of  Bai/  v.  Graham,  4  Gilm.  389.  Nor  do  I  deem, 
it  necessary  to  again  review  the  decisions  of  other  courts  on  this 
subject,  many  of  which  were  examined  in  that  case  :  it  is 
sufficient  now  to  remark,  that  it  is  the  policy  of  the  law  and 
the  duty  of  its  officers,  to  endeavor  to  satisfy  executions  by  the 
sale  of  as  small  an  amount  of  the  defendant's  property  as 
possible,  and  for  this  purpose  it  should  be  offered  in  separate 
parcels  or  subdivisions  as  small  as  may  be  without  injuring  or 
lessening  the   value  of  the  whole.     Undoubtedly  much   of  this 
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must  be  left  to  the  sound  judgment  of  the  officer  making  the 
sale,  but  in  no  event  should  several  large  tracts  of  land,  as  in 
this  case,  be  offered  together  in  a  mass,  at  least  in  the  first 
instance.  If  when  thus  offered  separately,  no  bids  could  be 
obtained,  there  may  be  instances  where  the  officer  would  be 
justified  in  offering  different  parcels  together,  although  ordina- 
rily it  would  be  more  proper  to  adjourn  the  sale.  («)  In  the  event 
of  such  a  sale  en  rnasse^  each  case  must  be  determined  by  its 
own  circumstances.  Such  was  the  case  of  Day  v.  Graham,  and 
here  the  sale  was  set  aside.  Here  the  attorney  was  the  pur- 
chaser, and  is  chargeable  with  notice  of  all  irregularities. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
suit  remanded,  with  directions  to  that  court  to  enter  a  decree 
setting  aside  the  sale,  upon  the  complainant  paying,  within 
thirty  days,  to  the  purchaser,  or  depositing  with  the  clerk  for 
bim,  the  amount  of  his  bid,  with  ten  per  cent,  interest  from  the 
day  of  sale  to  the  day  of  payment.  He  had  a  whole  year 
within  which  he  might  have  redeemed  from  the  sale  upon  the 
same  terms  which  he  now  gets,  and  had  he  availed  himself  of 
that  right,  there  would  have  been  no  necessity  for  filing  this 
bill  and  hence  he  should  pay  the  costs  which  he  has  thus  him- 
self occasioned.  He  is  entitled  to  his  costs  in  this  court  ;  let 
the  decree  be  reversed  and  the  suit  remanded.  (6) 

Decree  reversed. 

(a)    Phelps  vs.  Conover,  25  lU.  R.  312;    Meeker  vs.  Evans,  25  Id.  332. 
(&)     See  notes  to  Day  vs.  Graham,  1  Gil.  K.  452. 


David  McNair,  Plaintiff  in  Error,  v.  Jacob  Schwartz,  Defend- 
ant in  Error. 

ERROR  TO  JACKSON. 

Assumpsit  for  use  aud  occupation  is  founded  upon  a  contract  creating  a  tenancy, 
and  will  only  lie  where  the  relation.of  landlord  and  tenant  exists. 

If  one  acquires  the  possession  of  land  vinder  a  contract  of  sale,  and  refuses  to  per- 
form the  contract,  the  vendor  cannot  maintain  assumpsit  lor  _use  and  occu- 
pation, but  may  in  ejectment  recover  mesne  profits. 

The  holding  in  such  case  is  under  a  purchase,  and  not  under  a  demise. 

This  cause  was  heard  before  Denning,  Judge,  and  ajury,  at 
September  terra,  1853,  of  Jackson  Circuit  Court.  Verdict  and 
judgment  for  the  plaintiff  in  the  Circuit  Court.  The  defendant 
sued  out  this  writ  of  error. 

W.  J.  Allen  and  C.  G.  Simons,  for  Plaintiff  in  Error. 

J.  Dougherty  and  J.  Logan,  for  Defendant  in  Error. 
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.  Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Schwartz  against  McNair.  The  declaration  was  for  the  use  and 
occupation  of  a  farm.  It  appeared  in  evidence,  that  in  June, 
1845,  McNair  purchased  the  farm  of  SchAvartz,  and  gave  his 
promissory  notes  for  the  price,  the  last  falling  due  in  November, 
1848,  and  received  from  Schwartz  a  bond  for  the  conveyance  of 
the  farm  on  the  payment  of  the  notes.  McNair  went  into  pos- 
session under  the  contract,  and  continued  in  possession,  cultivat- 
ing and  improving  the  farm,  until  February,  1852,  he  also  made 
some  payments  on  the  notes.  The  jury  returned  a  verdict  in 
favor  of  Schwartz,  and  the  court  refused  to  grant  a  new  trial. 

The  action  of  assumpsit  for  use  and  occupation  is  founded 
upon  a  contract  creating  a  tenancy.  It  will  only  lie  where  the 
relation  of  landlord  and  tenant  exists  between  the  parties ;  this 
is  an  established  rule  of  law ;  see  Dudding  v.  Hill,  15  111. 
61,  and  the  cases  there  cited,  (a)  If  a  party  acquires  the  pos- 
session of  land  under  a  contract  of  sale,  and  afterwards  refuses 
to  perform  the  contract,  the  vendor  cannot  maintain  assumpsit 
against  him  for  use  and  occupation,  but  must  resort  to  an  action 
of  ejectment  to  recover  mesne  profits.  The  relation  between 
the  parties  is  that  of  vendor  and  vendee,  and  not  that  of  land- 
lord and  tenant.  The  holding  is  under  a  purchase  and  not  under 
a  demise :  Synith  v.  Steivart,  6  John.  46  ;  Bancroft  v.  War- 
dell,  13  ibid.  489 ;  P'anderheuvel  v.  Storrs,  3  Conn.  203. ; 
Hough  V.  Birge,  11  Vt.  190.  The  latter  clause  of  Sec.  1, 
Chap.  60,  Rev.  Stat.,  does  not  change  the  common  law  in  this 
respect.  It  only  applies  to  the  case  of  a  demise,  where  there  is 
no  special  agreement  as  to  rent.  (6) 

In  this  case  it  is  perfectly  clear  that  the  action  cannot  be 
maintained.  The  facts  furi^ish  no  evidence  of  a  tenancy.  Mc- 
Nair acquired  and  retained  the  possession  of  the  farm  as  a  pur- 
chaser, and  not  as  a  tenant.  There  was  no  demise,  express  or 
implied.  It  was  the  naked  case  of  a  sale,  and  a  taking  of  pos- 
session by  the  vendee.  The  remedy  of  Schwartz  is  by  an  action 
of  ejectment,  to  recover  the  possession  and  mesne  profits ;  or 
by  a  suit  upon  the  notes,  to  recover  the  purchase  money  and 
interest.     The  court  erred  in  not  awarding  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)     Hadley  vs.  Morrison,  39  ni.  E.  398;  Kingys.  Mason,  43  Id.  223. 

ib)    Butseeactof  1801,  p.  177,  Sec  2.     Hadley  vs.  Morrison,  39m.  R.  399audpost  145. 
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Darius  Greenup,  Appellant,  v.  Zenas  H.  Vernor,  Appellee. 
APPEAL  FROM  WASHINGTON. 

A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  possession 
of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use  and  occupation.. 

Tpns  cause  was  heard  before  Underwood,  Judge,  without  the 
intervention  of  ajurj,  at  October  term,  1854,  of  Washington 
Circuit  Court. 

P.  E.  Hosmer,  for  Appellant. 
A.  Watts,  for  Appellee. 

Treat,  C.  J.  Vernor  sued  Greenup  before  a  justice  of  the 
peace.  He  claimed  to  recover  $40.83,  for  the  use  and  occupa- 
tion of  a  town  lot  from  the  9th  of  July,  1853,  to  the  14th  of 
March,  1854.  When  the  summons  was  served,  Greenup  paid 
to  the  constable  the  costs  that  had  accrued  in  the  case,  and  the 
amount  demanded  for  the  use  of  the  lot  fi'om  the  1st  to  the  14th 
of  March,  1854.  The  cause  was  heard  by  the  justice,  and  an 
appeal  taken  to  the  circuit  court.  It  was  submitted  to  the 
court  on  this  state  of  facts :  Vernor  purchased  the  lot  in  ques- 
tion and  received  a  conveyance  thereof ,  on  the  9th  of  July,  1853, 
at  a  commissioners'  sale,  made  under  a  decree  in  a  chancery- 
suit,  to  which  Greenup  was  a  party.  Greenup  was  then  in  pos- 
session of  the  lot,  and  remained  in  possession  until  the  14th  of 
March,  1854.  The  lot,  prior  to  the  sale,  belonged  to  him  and 
the  heirs  of  Lamb.  It  was  proclaimed  by  the  commissioner,  at 
the  time  of  the  sale,  the  purchaser  would  not  be  entitled  to 
the  possession  of  the  lot  till  the  1st  of  March,  1854;  but  the 
decree  contained  no  such  provision,  and  there  was  no  such 
reservation  in  the  commissioners'  deed.  The  use  of  the  lot  was 
worth  $2.50  per  month.  The  court  gave  judgment  in  favor 
of  Vernor,  for  $18. 

Sustaining  the  objection  taken  by  Vernor  to  a  portion  of  the 
evidence,  and  excluding  from  the  case  all  that  transpired  at  the 
sale,  as  to  the  right  of  the  purchaser  to  the  possession  of  the 
lot,  it  is  still  very  clear  that  he  is  not  entitled  to  recover  in  this 
form  of  action.  The  cases  of  Dudding  v.  Hill,  15  El.  61  ^ 
and  McA'a/r  V.  Schwartz,  ante.  p.  24,  are  conclusive  against  his 
right  to  maintain  this  suit.  The  relation  of  landlord  and  tenant 
did  not  subsist  between  the  parties.  There  was  no  contract  be- 
tween them,  express  or  implied,  to  create  that  relation.  If 
Greenup  could  be  considered   as  the  vendor  of  the  lot,  the  law 
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of  the  case  would  be  the  same.  There  was  no  agreement  by 
which  he  was  to  hold  under  Vernor.  There  is  nothing  in  the 
mere  circumstance  of  a  vendor  remaining  in  possession  of  prem- 
ises after  a  sale,  from  which  a  tenancy  can  be  implied,  so  as  to  en- 
able the  vendee  to  maintain  an  action  for  use  and  ocupation.  (a): 
The  remedy  of  the  vendee  in  such  case,  is  by  an  action  for  not 
delivering  possession,  or  by  ejectment :  Teivy.  Jones,  13  Leeson 
and  Welsby,  12.  The  payment  by  Greenup  to  the  constable 
was  not  a  recognition  of  the  right  of  Vernor  to  compensation 
for  the  use  of  the  lot,  prior  to  the  1st  of  March,  1854.  It  was, 
at  most,  only  an  admission  that  he  held  as  tenant  from  that  day. 
The  judgment  is  reversed. 

Judgtnent  reversed. 

(a)     See  notes  on  page  25. 


John  R.  Randall,  Plaintiff  in  Error,  v.  Jacob  Songer,  Admin- 
istrator, &c. ,  Defendant  in  Error. 

EEROR  TO  CLAY. 

It  is  not  enough  for  a  decree  to  recite  that  tlie  defendant  lias  been  duly  serred, 
but  the  summons  or  advertisement  should  appear  in  the  record. 

This  cause  was  heard  before  Harlan,  Judge,  at  March  term, 
1851,  of  the  Clay  Circuit  Court. 

R.  S.  Nelson,  for  Plaintiff  in  Error. 

Beecher  and  Houts,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  a  bill  in  chancery  to  foreclose  a 
mortgage.  A  summons  was  returned  not  served.  An  affidavit 
of  the  non-residence  of  the  mortgagor  appears  in  the  record; 
and  the  decree  of  foreclosure  states,  that  "  it  appears  to  the 
satisfaction  of  the  court,  that  due  notice  has  been  given  by  pub- 
lication, of  the  pendency  of  this  suit."  There  is  nothing  else 
in  the  record  to  show  that  the  defendant  was  before  the  court. 
This  is  not  sufficient  to  support  the  decree.  In  order  to  sustain 
a  decree  by  default,  it  should  affirmatively  appear  that  the 
defendant  has  been  regularly  brought  into  court.  A  complain- 
ant is  not  entitled  to  a  decree  joro  confesso,  until  the  defendant 
has  been  served  with  process,  or  has  been  regularly  notified  of 
the  pendency  of  the  suit.  The  latter  must  have  actual  or  con- 
structive notice  of  the  proceeding  against  him,  before  his  default 
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can  be  properly  entered.  The  record  fails  to  show  any  such 
notice  in  this  case.  The  statute  prescribes  the  mode  in  which 
a  non-1  esident  defendant  is  to  be  brought  into  court.  It  re- 
quires an  advertisement  to  be  published  in  a  newspaper  for  four 
successive  weeks,  "  containing  notice  of  the  pendency  of  such 
suit,  the  names  of  the  parties  thereto,  the  title  of  the  suit,  and 
the  time  and  place  of  the  return  of  the  summons  in  the  case." 
This  advertisement  is-  the  act  of  the  clerk,  and  it  performs  the 
same  office  as  process.  It  is  as  much  a  part  of  the  record  of 
the  case,  as  is  the  summons  issued  to  the  sheriff :  Vairhi  v.  Ed- 
monson, 5  Gilm.  270.  It  is  not  enough  for  a  decree  to  recite 
that  the  defendant  ha  been  duly  served  with  process,  or  that 
he  has  been  regularly  nr  tified  of  the  pendency  of  the  suit ;  but 
the  summons  or  advertisement  should  appear  in  the  record,  so 
that  this  court  may  determine  whether  the  statute  has  been 
complied  with,  (a) 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

(a)  Bat  see  RedcUckvs.    State  Bank,  27  ni.  R.    148;  MUlervs.  Handy,   40  Id.  449. 


Ebenezer  Z.  Ryan  et  a/.,  Appellants,  v.  Joseph B.  Bargee,  who 
sues  for  the  use  of  Charlotte  Smith,  Administratrix,  &c.. 
Appellee. 

APPEAL    FEOM    GALLATES". 

.A  separate  demand  cannot  be   set  off  against  a  joint  demand,  nor  a  joint 

debt  against  a  separate  debt. 
Demands  are  not  the  subject  matter  of  set-off,  unless  tbey  are  mutual  and  between 

all  the  parties  to  the  action. 
A  party  cannot  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  subsisting 

cause  of  action  in  his  favor. 

This  cause  was  heard  before  Marshall,  Judge,  at  July  term, 
1854,  of  the  Gallatin  Circuit  Court. 

W.  Thomas,  for  Appellants. 

J.  Olney,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  Barger,  to  the  use  of  Charlotte  Smith,  Administratrix 
of  William  Smith,  against  Ryan  and  Thomas.  The  declaration 
was  upon  a  bond,  dated  the  19th  of  November,  1851,  executed 
by  Ryan   and   Thomas  to   Barger,  sheriff  of   Gallatin  county, 
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i-eciting  that  Ryan  had  sued  out  a  writ  o£  replevin  against 
William  Smith,  to  recover  certain  personal  property,  and  con- 
ditioned to  make  return  of  the  same,  if  return  thereof  should 
be  awarded,  The  declaration  averred  that  the  action  of 
replevin  was  determined  against  Ryan,  and  then  a  return  of 
the  property  was  awarded. 

The  defendants  pleaded  non  est  factum,  and  7iul  tlel  record, 
on  which  issues  of  facts  were  formed.  Ryan  filed  a  plea  alleg- 
ing, in  substance,  that  in  October,  1847,  the  Bank  of  Illinois 
obtained  a  judgment  against  William  Smith  and  Henry  Eddy 
for  $79.53  ;  that  in  June,  1849,  the  same  Bank  obtained  a 
judgment  against  William  Smith  for  $70  ;  that  the  judgments 
remained  unsatisfied  and  in  full  force,  and  legally  belonged  to 
defendant  Ryan,  as  surviving  assignee  of  the  Bank  of  Illinois, 
by  virtue  of  an  assignment  made  in  conformity  to  the  provisions 
of  the  statute  ;  and  that  he  would  set  off  so  much  of  the  amount 
due  on  the  judgments,  as  would  equal  the  damages  sustained 
by  the  breach  of  the  condition  of  the  bond.  The  court  sustained 
a  demurrer  to  this  plea. 

The  defendants  then  filed  a  notice  in  substance  as  follows : 
that  in  October,  1847,  the  Bank  of  Illinois  recovered  a  judgment 
against  William  Smith  and  Henry  Eddy  for  $79.53,  and  that 
Eddy  departed  this  life  before  the  cause  of  action  accrued  in 
this  case  ;  that  under  the  provisions  of  the  statute  and  by  force 
of  a  deed  of  assignment  by  the  Bank,  the  right  to  the  judgment 
was  vested  in  the  defendant  Ryan ;  that  Ryan,  claiming  to  be 
the  owner  of  the  property  described  in  the  replevin  bond,  by 
virtue  of  a  purchase  at  a  sale  on  an  execution  issued  upon  the 
judgment,  replevied  the  same  out  of  the  possession  of  Smith, 
and  executed  the  bond,  with  defendant  Thomas  as  security, 
conditioned  for  a  return  of  the  property ;  that  the  judgment 
remained  in  full  force  and  unsatisfied,  except  by  the  sale  of 
the  property  mentioned  in  the  bond,  and  which  sale  was 
repudiated  by  Smith ;  and  that  defendants  Avould  upon  the 
trial  insist  on  the  right  of  Ryan  to  a  credit  for  the  value  of  the 
property  in  controversy  in  the  replevin  suit.  On  the  trial,  the 
court  refused  to  admit  any  evidence  under  this  notice.  The 
issues  of  fact  were  found  in  favor  of  the  plaintiff,  and  judgment 
was  entered  accordingly. 

The  plea  seeks  to  set  off  judgments  against  the  plaintiff,  and 
in  favor  of  but  one  of  the  defendants.  This  is  not  allowable. 
A  separate  demand  cannot  be  set  off  against  a  joint  demand ; 
nor  can  a  joint  debt  be  set  off  against  a  separate  debt.  Demands 
are  not  the  subject  matter  of  set-off,  unless  they  are  mutual 
and  between  all  the  parties  to  the  action.  If  authority  is 
needed  in  support  of  this  -proposition,   it  may  be  found  in  the 
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repeated  decisions  of  this  court.  In  Gregg  v.  James,  Breese 
107,  it  "Was  decided  that  a  defendant  could  not  set  off  a  debt 
due  him  by  one  of  two  plaintiffs.  In  Hinckley  v.  West,  4 
Gilm.  136,  a  defendant  was  not  allowed  to  set  off  a  demand 
against  the  plaintiff  and  another  person  not  a  party  to  the 
record.  In  Burgwin  v.  Bahcock,  11  111.  28,  the  defendants 
were  not  permitted  to  set  off  a  debt  due  from  the  plaintiffs  to 
one  of  them.  These  cases  are  conclusive  against  the  right  of 
the  defendants  to  interpose  the  plea.  The  legal  title  to  the 
judgments  is  in  Ryan,  in  whose  name  alone  can  an  action  be 
maintained  upon  them.  Thomas  is  not  a  party  to  the  judg- 
ments, and  therefore  cannot  sue  upon  them,  or  set  them  up  by 
way  of  set-off.  A  party  cannot  avail  himself  of  a  matter  as  a 
set-off,  unless  it  is  a  subsisting  cause  of  action  in  his  favor. 

The  notice  set  up  substantially  the  same  defence  as  the  plea, 
and  the  evidence  offered  under  it  was  consequently  properly 
excluded. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  Bowles,  Plaintiff  in  Error,  v.  Andrew  McAllen,  Defend- 
ant in  Error. 

ERROR    TO    GALLATIN. 

A  petition  for  partition  cannot  be  sustained  by  a  party  wlio  has  no  interest  in  the 
lands  sought  to  be  divided ;  nor  by  notice  of  a  guardianship  of  an  infant  owner. 

A  petition  in  which  a  party  describes  himself  as  guardian  of  A.  B.,  &c.,  will  not 
be  taken  as  filed  for  the  ward. 

This  cause  was  heard  at  October  term,  1853,  of  the  Gallatin 
Circuit  Court,  by  Marshall,  Judge. 

W.  Thomas,  for  Plaintiff  in  Error. 

N.  L.  Ereeman,  for  Defendant  in  Error. 

ScATES,  J.  James  A.  Reed,  an  infant  and  ward  of  Andrew 
McAllen,  being  entitled  to  a  part  of  the  lands  of  his  grand- 
father, John  Reed,  Andrew  McAllen  filed  the  petition  in  this 
case  for  a  partition,  in  which  he  described  himself  "guardian 
of  James  Alexander  Reed."  Such  steps  were  taken  as  obtained 
a  report  of  partition  from  commissioners,  but  before  confirma- 
tion, the  ward  died.     Thereupon  his  death  was  suggested  and 
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an  amended  petition  j&led,  in  which  his  heirs  were  plaintiffs. 
Another  suggestion  o£  the  intermarriage  of  Rebecca  Reed 
(one  of  the  defendants,)  with  Joseph  Bowles,  was  made,  and 
an  order  to  make  him  a  party.  The  former  decree  and  report 
of  commissioners  was  set  aside.  No  service  was  had  upon 
Bowles.  Upon  this  state  of  the  case,  a  default  was  entered 
against  all  the  defendants,  and  a  decree  entered  that  partition 
be  made  of  the  real   estate. 

Joseph  Bowles  brings  the  cause  to  this  court  and  assigns 
error?!. 

The  errors  are  well  assigned. 

Andrew  McAllen  had  no  interest  in  these  lands,  and  could 
not  sustain  a  petition  for  partition  by  virtue  of  a  guardianship 
of  an  infant  owner.  It  may  be  that  he  intended  to  file  a 
petition  for  James  A.  Reed,  the  ward ;  but  if  so,  he  has  mistaken 
the  effect  of  the  term  used.  The  same  question,  upon  the  same 
description  of  the  plaintiff,  was  presented  in  Hoared  v.  Harris, 
11  111.  25,  where  it  was  held  to  be  mere  description  of  the 
person,  and  did  not  present  the  ward  as  the  party.  In  the 
same  case,  the  court  say  the  statute  has  not  authorized  the 
guardian  to  sue  in  his  own  name.  So  in  Bradhy  v.  ,/imiden,  10 
Paige,  239.  This  was  not  a  suit  by  James  A.  Reed,  but 
by  A.  McAllen  himself.  The  death  of  the  infant,  therefore,  did 
not  authorize  the  substitution  of  his  heirs  as  parties.  McAllen 
had  no  rights  in  the  lands,  as  shown  by  the  petition,  and  cannot 
sustain  a   suit  for  the   partition. 

Neither  is  it  competent  to  change  the  party's  plaintiff 
entirely,  by  substituting  in  his  place  others  who  have   rights. (a) 

The  proceeding  was  wrong  in  its  commencement  for  want  of 
a  proper  plaintiff,  and  we  see  no  mode  of  correcting  that  error 
but  by  dismissing  the  petition  without  prejudice,  as  their  names 
liave  been  used,  and  let  a  new  suit  be  instituted.  It  is  to  be 
remarked  that  the  decree  was  erroneous  as  to  Joseph  Bowles, 
for  want  of  service.  The  exceptions  filed  to  former  decrees 
would  not  dispense  with  service  in  a  new  suit. 

He  and  Andrew  McAllen  are  both  proper  parties  now,  in 
respect  that  their  wives  have  interests  in  the  lands  to  be 
divided,  and  their  husbands  should  be  joined. 

Let  the  decree  be  reversed,  and  the  petition  dismissed  without 
prejudice. 

Petition  dismissed. 

(a)  But  see  Wiuklemau  v.  Kaiser,27  ni.  R.  22;  Heacock  vs.  Durand,  42  Id  230. 
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Richard  McDonald,  Appellant,  v.  Thomas  Brown,  for  the  use 
of  Timothy  Rawlings  et  al.,  Appellee. 

APPEAL  FROM  PULASKI. 

An  action  will  lie  for  money  tortiously  taken  by  force,  even  wliere  it  has  passed 
out  of  the  hands  of  the  fort  feasor  before  action  brought. 

This  cause  was  tried  before  Parrish,  Judge,  at  the  May 
term,  1854,  of  the  Pulaski  Circuit  Court. 

Jack  and  Simons,  for  Appellant. 

R.  S.  Nelson,  for  Appellee. 

SoATES,  J.  This  is  an  action  for  money  had  and  received, 
upon  which  two  questions  arise.  First,  will  the  action  lie  for 
money  tortiously  taken  from  the  defendant  by  plaintiff  by  force  ; 
and,  if  so,  whether  plaintiff  is  liable,  where  the  money  has  passed 
out  of  his  hands  into  those  of  another,  before  action  brought  ? 

We  resolve  both  propositions  affirmatively. 

The  following  facts  present  the  two  questions  : 

Clemson's  trunk  was  stolen,  broken  open,  and  money  taken 
from  it,  though  it  is  not  shown  how  much.  Brown,  on  being 
arrested  on  a  warrant  from  McDonald,  as  a  justice  of  the  peace, 
and  showing  the  trunk,  and  confessing  that  he  had  six  or  seven 
dollars  of  the  lost  money,  was  taken  by  McDonald,  Boren, 
Coleman,  and  others,  into  an  upper  room  at  McDonald's  house, 
and  searched.  No  money  was  found,  but  Brown  stated  to  them 
that  his  money  was  in  his  coat  pocket,  in  the  same  room,  as  I 
understood  the  bill  of  exceptions.  Thereupon  McDonald  took 
a  pocket-book  and  wallet  from  Brown's  coat  pocket,  out  of 
which  betook  $107.00,  or  thereabouts,  carried  it  down  stairs, 
and  laid  it  on  the  table,  in  the  room  where  the  trial  or  examina- 
tion took  place  under  the  warrant.  During  the  trial,  or 
immediately  afterwards,  Boren  took  up  the  money,  saying,  he 
would  keep  it  until  Clemson  came  home,  to  see  if  it  was  his 
money.  Boren  still  holds  the  money.  Before  this  suit.  Brown 
drew  an  order  upon  McDonald  for  the  money,  under  which  it 
was  demanded.  He  refused  to  pay  it, .  alleging  that  he  would 
hold  it  until  Clemson's  return ;  and  also  that  he  had  not  the 
money,  but  that  Boren  had  it. 

The  general  rule  is  well  settled,  that  where  goods  are 
tortiously  taken,  and  afterwards  sold  and  converted  into  money, 
the  owner  may  waive  the   tort,  and  recover   the   money  in  an 
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action  of  assumpsit,  for  money  had  and  received.  2  Greenleaf 's 
Ev.,  Sec.  117;  G^Qonlyy.  Prcsidtntand  Sdectinen  of  the  town 
of  JVatches,  1  Smedes  and  Marshall,  46  ;  Morrison  et  al.  v. 
Rogers,  2  Scam.  318;  1  Chit.  PI.  100-1,  107,  and  note  4 ; 
Jones  V.  Hoar,  5  Pick.  290  ;  Lightly  v.  Clanston,  1  Tenn.  112  ; 
Cummings  and  Wife  v.  JYoyes,  10  Mass.  435. 

The  only  difference  perceivable  between  the  case  at  bar  and 
those  referred  to,  and  many  others  recognizing  this  rule,  is  that 
these  goods  were  tortiously  taken  and  converted  into  money, 
for  which  money,  however,  the  assumpsit  was  sustained.  The 
authorities  agree  that  assumpsit  will  not  lie,  unless  there 
be  a  conversion  into  money ;  and  by  such  form  of  action  the 
plaintiff  does  not  recover  the  value  of  the  goods,  but  only  what 
they  produced  upon  the  sile.  (a) 

I  am  not  able  to  make  a  distinction  between  a  sum  of  money 
thus  produced  by  a  conversion  of  goods  tortiously  taken,  and  a 
sum  of  money  tortiously  taken.  Every  reason  of  the  rule  will 
apply,  as  well  as  analogy.  The  money  may  strictly  be  con- 
sidered as  received  to  and  for  the  use  of  the  owner,  and  he 
waives  only  the  damages  he  might  be  entitled  to,  as  smart 
money  for  the  tort.  It  is  money  that  is  always  recovered,  not 
property.  The  reason  is  not  applicable  to  a  tortious  taking  of 
money,  which  has  a  fixed  standard  value  in  law,  as  to  the 
amount  to  be  recovered ;  that  would  apply  to  property  before 
sale  and  conversion  into  money.  For  in  the  latter,  until  con- 
version, there  is  no  act  to  be  adopted  as  in  contract,  except  the 
trespass  or  tortious  taking.  Should  he  be  allowed  to  waive 
this  alone,  it  would,  in  strictness,  simply  convert  the  tort 
feasor  into  a  lawful  bailee,  and  his  right  would  be  to  recover 
the  property  from  him  as  such,  and  not  its  value,  unless  it  be  as 
in  this  case,  already  in  money,  in  which  assumpsit  is  as  proper 
an  action  as  trover  or  replevin  would  be  for  goods. 

I  have  only  to  remark  in  relation  tc  the  second  question, 
that  McDonald  cannot  be  allowed  to  transfer  or  discharge 
his  liability  either  as  a  tort  feasor  or  as  in  contract,  by  delivery 
of  the  property  or  money  to  another ;  not  even  if  plaintiff 
had  also  the  right  to  follow  the  money  or  property,  and 
charge  the  receiver  in  trespass  or  assumpsit. 

It  might  show  a  right  of  election  to  pursue  either  or  both 
separately,  but  not  a  discharge  from  liability. 

Judgment  affirmed. 

(a)  Morrison  \'S.  Rogers,  2  Scam.  R.  318  Taylor;  vs.  Tajlor,  20  HI  .R.  650;  Statt  ve- 
Evans,  3.5  Id.  455;  Town  vb.  Wood,  37  Id.  512;  and  pott  65. 
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Job  Smith,  Plaintiff  in  Error,  v.  William  Douglass,  Defendant 

in  Error. 

ERROR  TO  GALLATIN. 

Aa  a  general  rule,  a  parol  submission  to  arbitration  is  valid;  and  so  is  a  parol 
award  as  to  the  matters  submitted. 

In  all  other  cases  than  where  a  writing  is  required  to  pass  the  title  to  the  thing 
in  contest,  a  verbal  submission  and  award  will  conclude  the  parties. 

A  verbal  submission  to  arbitrators  cannot  be  made  a  rule  of  court,  nor  can  judg- 
ment be  entered  on  the  award.  But  the  award  may  be  enforced  by  action,  or 
set  up  by  way  of  defense.  Chapter  YU.  of  the  Kevised  Statutes  has  no  appli- 
cation to  this  class  of  cases. 

A  mere  error  of  judgment  by  the  arbitrators,  as  to  the  law  or  the  facts,  will  not 
vitiate  their  award. 

This  cause  was  heard  before  Marshall,  Judge,  at  July  term, 
1853,  of  the  Gallatin  Circuit  Court. 

Casey  and  Montgomery,  for  Plaintiff  in  Error. 

M.  Bartley,  for  Defendant  in  Error. 

Treat,  C.  J.  Douglass  sued  Smith  before  a  justice  of  the 
peace,  in  February,  1853.  He  recovered  judgment  for  $5,  and 
Smith  appealed  to  the  circuit  court.  The  cause  was  heard  by 
the  circuit  judge  on  the  following  evidence :  the  plaintiff  proved 
by  Tally  that  he  sold  Smith  a  quantity  of  corn  for  $5,  but 
refused  to  let  him  take  it  away  until  payment  was  secured. 
Smith  then  asked  Douglass  to  go  security  for  him,  and  he  agreed 
to  do  so.  In  May,  1852,  Douglass  paid  witness  for  the  corn; 
and  in  July  following,  witness  heard  Smith  promise  to  pay 
Douglass  the  amount  thus  advanced.  The  defendant  then 
proved  by  the  justice,  that  shortly  before  this  sui-t  was  com- 
menced, the  plaintiff  and  defendant  requested  him  and  Kirkham 
to  arbitrate  the  matter  in  reference  to  the  $5  paid  to  Tally ; 
they  agreed  that  each  should  make  his  statement  of  the  trans- 
action, and  that  the  decision  of  the  arbitrators  should  be  jBnal 
and  conclusive.  They  then  made  their  respective  statements, 
and  the  witness  and  Kirkham  decided  that  the  defendant  was 
not  liable  for  the  amount  paid  by  the  plaintiff  to  Tally,  and 
made  known  their  decision  to  the  parties ;  the  plaintiff  was 
not  satisfied  with  the  award,  and  brought  this  suit  before  the 
witness ;  it  was  decided  in  his  favor  because  no  evidence  was 
introduced  of  the  arbitration.  Another  witness  gave  the  same 
testimony  respecting  the  arbitration.  On  this  evidence  the 
court  affirmed   the  judgment  of  the  justice. 

As  a  general  rule,    a  parol  submission  to  arbitration  is  valid. 
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And  such  is  the  effect  of  a  parol  award  as  to  the  matters  sub.- 
mitted.  It  may  be  that  a  submission  and  award  should  be  in 
writing,  where  a  writing  is  required  to  pass  the  title  to  the  thing 
in  contest ;  but  in  all  other  cases,  a  verbal  submission  and  award 
will  effectually  conclude  the  parties.  Such  a  submission,  how- 
ever, cannot  be  made  a  rule  of  court,  nor  can  judgment  be 
entered  on  the  award.  But  the  award  may  be  enforced  by 
action,  or  set  up  by  way  of  defence.  With  these  exceptions, 
the  legal  effect  of  a  parol  submission  and  award  is  the  same  as 
those  in  writing.  Wells  v.  Lain,  15  Wendell,  99  ;  Evans  v. 
McKinsey^  6  Littell,  262;  Jessiman  v.  H.  Sf  F.  Iron  Manufac- 
tory ^l^eyi^Q>va^.  68;  Titus  y.  Scantling,  4l  Blackford,  89; 
Martin  v.  Chapman,  1  Alabama,  278  ;  Mc Mullen  v.  Mayo,  8 
Smedes  &  Marshall,  298  ;  JVinne  v.  Eldtrkin,  1  Chandler,  219. 
Chapter  VII.  of  the  Revised  Statutes  has  no  application  to 
this  class  of  cases.  It  relates  solely  to  cases  in  which  the  award 
is  to  be  made  the  judgment  of  a  court.  It  does  not  abridge  the 
common  law  right  of  parties  to  adjust  their  differences  by  arbi- 
tration, (a) 

In  this  case  the  parties  voluntarily  submitted  the  matter  in 
difference  between  them  to  arbitration,  and  the  same  was  fully 
heard  and  determined  by  the  arbitrators.  The  award  was  a 
full  and  final  adjustment  of  the  controversy.  It  has  all  the 
force  of  an  adjudication,  and  effectually  concludes  the  parties 
from  again  litigating  the  same  subject  matter.  There  is  nothing 
in  the  evidence  to  impeach  the  award.  Neither  fraud  or  mis- 
conduct in  the  arbitrators  is  alleged.  A  mere  error  of  judgment 
on  their  part  as  to  the  law  or  the  facts  of  the  case,  will  not 
vitiate  their  award.     Merritt  v.  Merritt,  11  111.  565. 

The  judgment  will  be  reversed. 

Judgment  reversed.. 

(a)     Lowa  vs".  Nolte,  V>  III.  R.  HGi;  and  notes;  aucl  post  102. 


Alexander  L.  Byers  et  al..  Plaintiffs  in  Error,  v.  The  Presi- 
dent AND  Trustees  of  the  Town  of  Olney.  Defendants  in 
Error. 

ERROR  TO  RICHLAXD. 

A  town  incorporated  under  the  general  law,  may  provide  by  ordinance  against 
disposing  of  any  vinous,  spirituous  liquors,  »&c.,  in  a  less  quantity  than  one 
barrel,  without  first  taking  out  a  license  ;  and  such  an  ordinance  is  "not  repug  - 
nantto  the  general  law  prohibiting  a  sale  without  license,  in  a  quantity  lesis 
than  one  quart. 
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This  cause  was  heard  before  Harlan,  Judge,  at  September 
term,  1853,  o£  the  Kichland  Circuit  Court. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

A.  KiTCHELL,  for  Defendant  in  Error. 

ScATES,  J.  The  town  of  Olney,  being  incorporated  under  the 
general  law,  on  the  12th  March,  1853,  provided  by  ordinance 
that  no  person  shall  sell,  barter,  or  dispose  of  any  vinous,  spiri- 
tuous or  mixed  liquors,  in  a  less  quantity  than  one  barrel,  v,'ithout 
first  taking  out  a  license  to  keep  a  grocery — except  for  medical, 
chemical,  culinary  and  sacramental  purposes,  by  druggists. 

The  plaintiffs  were  fined  $10  for  a  violation  of  this  ordinance. 
The  only  question  submitted  for  our  decision  is  as  to  its  legality. 

A  very  analagous  question  was  presented  in  four  previous 
cases  in  this  court,  in  each  of  which  the  powers  of  town  and 
city  corporations  have  been  sustained  in  local  legislation  within 
the  charter  powers  conferred. 

The  first  case  is  that  of  King  et  al.  v.  Jacksonville^  2  Scam. 
305,  where  a  similar  ordinance  was  sustained. 

In  Bryan  v.  Bates^  15  111.  87,  the  power  of  creating  mis- 
demeanors and  providing  for  arrests  is  sustained  ;  and  so  again 
in  Maine  v.  McCarthy  et  al.,  15  111.  441. 

In  Goddard  v.  Trustees  of  Jacksonville,  15  111.  588,  this 
question,  in  a  broader  sense,  was  presented,  and  the  power  to  de- 
clare the  sale  a  nuisance  was  sustained  by  this  court.  The  powers 
conferred  upon  Jacksonville  are  no  greater  in  respect  to  this 
question  than  those  of  the  general  law  under  which  this  ordi- 
nance was  passed,  (a) 

The  court  in  Woodwards.  Turnbull,  3  Scam.  1,  went  even 
further  than  any  of  the  former  cases  ;  itwas  there  held  that  the 
act  of  1831,  empowering  incorporated  towns  to  "provide  for 
licensing  public  shows,"  repealed  by  implication  the  general  law 
of  1829,  on  the  same  subject,  within  the  corporate  limits.  An 
application  of  this  last  principle  to  this  subject  would  effect  a 
suspension  of  the  general  law  within  the  corporate  limits,  by  the 
passage  of  an  ordinance.  But  we  see  no  repugnance  between 
the  general  law  and  the  ordinance  in  this  case.  The  general 
law  prohibits  a  sale  without  license,  in  a  less  quantity  than  one 
quart.  The  ordinance  only  extends  the  quantity  to  a  barrel,  and 
does  not  require  a  license  to  be  procured  from  the  corporation. 
The  subject  matter  of  sale  without  license  has  been  in  part  only 
regulated,  by  forbidding  sales  in  small  quantities,  and  has  left 
the  larger    sales    without    regulation   by    law.     The    ordinance 

in)    See  notes  to  this  case  in  15,  111. 
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comes  in  to  regulate  sales  in  larger  quantities.  I  cannot  see  the 
repugnance  to  any  law  of  the  State,  and  believe  the  subject  to 
be  within  the  corporate  powers,  for  regulation. 

Judgment  affirmed. 
Treat,  C.  J.,  dissented. 


John  Roach  et  aL^  Plaintiffs  in  Error,  v.    Lewis  L.  Perry, 
Executor  of  Jacob  Roach,  Defendant  in  Error. 

ERROR  TO  RANDOLPH. 

Where  a  partnership  exists,  and  the  interests  of  the  respective  partners  are  not 
proved,  the  lavp  presumes  that  their  interests  are  equal. 

A  partner  cannot  charge  his  co-partner  for  his  labor,  care  and  diligence  in  the  part- 
nership business,  unless  there  is  a  special  agreement  to  that  efl'ect. 

This  cause  was  heard  before  Underwood,  Judge,  at  May  term, 
1853,  of  the  Randolph  Circuit  Court. 

G.  KoERNER  and  R.  S.  Nelson,  for  Plaintiffs  in  Error. 

N.  L.  Freeman,  for  Defendant  in  Error. 

Caton,  J.  Several  questions  were  raised  and  discussed  on 
the  argument  of  this  suit,  only  a  part  of  which  it  will  be  neces- 
sary to  examine,  as  some  of  them,  such  as  the  exception  to  the 
master's  report,  do  not  arise  upon  the  record,  and  others  are 
questions  of  practice  too  well  settled  to  require  examination 
here. 

The  first  to  be  considered  is  a  question  of  fact  as  to  whether 
a  partnership  was  proved,  and  indeed  this  is  the  principal  ques- 
tion in  the  case.  We  agree  with  the  circuit  court  that  the  proof 
does  satisfactorily  establish  a  partnership.  It  is  shown  that  the 
intestate  and  the  defendants  beloAv,  owned  the  farm  in  common, 
and  whether  their  interests  in  the  farm  were  equal  or  not,  is  quit? 
immaterial  to  the  present  inquiry.  The  defendants  resided  upon 
and  worked  the  farm  most  of  the  time,  and  so  far  as  appears^ 
generally  at  least,  disposed  of  the  surplus  produce.  The  in* 
testate  resided  in  town,  where  he  was  engaged  in  other  business. 
He  was  in  the  constant  habit  of  purchasing  stock  for  the  farm, 
implements  of  husbandry,  which  were  used  thereon,  and  paying 
mechanics'  bills,  &c.  A  brick  house  was  built  upon  the  farm, 
for  the  material  and  work  of  which,  the  intestate  paid  principally 
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if  not  entirely,  so  far  as  payments  are  proved  to  have  been  made  ; 
and  Paschall,  one  of  the  witnesses,  says,  "  I  understood  from  all 
the  Roaches  that  they  worked  the  farm  in  common,  and  in  part- 
nership." When  the  complainant  sued  the  defendants,  at  law, 
for  the  advances  made  by  the  intestate,  they  set  up  and  proved 
in  defence,  that  they  were  in  partnership  in  the  conduct  and 
management  of  the  farm,  whereupon  the  plaintiff  in  that  action 
took  a  non-suit,  and  filed  this  bill  for  an  account,  as  among  part- 
ners. To  rebut  all  this  proof  of  the  existence  of  the  partnership, 
there  is  absolutely  nothing,  and  we  cannot  hesitate  a  moment  in 
coming  to  the  conclusion  that  a  partnership  did  exist. 

The  proof  is  silent  as  to  the  extent  of  the  interests  of  the 
several  partners  in  the  concern,  so  that  is  left  to  be  determined 
by  legal  inference.  Where  the  proof  shows  a  partnership,  but 
does  not  show  the  respective  interests  of  the  several  members 
of  the  firm,  the  law  will  presume  that  they  were  equal  partners, 
so  that  in  this  case  we  must  conclude  that  each  of  the  three 
partners  had  one  third  interest  in  this  enterprise,  (a)  It  was  prop- 
erly determined  that  neither  of  the  partners  was  entitled  to 
charge  the  others,  or  the  concern,  for  his  labor,  care  and  diligence, 
in  attending  to  the  partnership  business;  there  being  no  proof  of 
any  special  agreement  among  the  partners,  entitling  either  party 
to  such  compensation.     Lewis  y.  Moffet,  11  111.  392.  (6) 

A  reference  was  made  to  the  master  to  state  an  account  among 
the  partners,  upon  the  principle  that  they  were  equally  inter- 
ested. From  the  report  of  the  master  it  is  manifest  that  he  made 
a  mistake  in  his  mode  of  computation,  against  the  estate  of  the 
intestate,  by  which  the  amount  due  the  complainant  for  advances 
over  and  above  his  share,  as  an  equal  partner  with  the  others, 
was  very  considerably  reduced.  But  of  that  he  cannot  now 
complain.  It  is  enough  for  the  present  purpose,  that  it  is  very 
clear,  from  the  master's  report,  that  the  report  does  not  charge 
the  defendant  with  any  too  much. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

(a)  Fan-,  vs.  Jolinson  35  ni.  R.528. 

(b)  Post  19G. 


Alexander  Norton,  Appellant,  v.  George  D.  Gordon,  Appellee. 

APPEAL    FROM   ALEXANDER. 

In  actions  for  slander,  the  allegations  and  proofs  must  agree.  The  words  laid  in 
the  declaration,  or  so  many  of  them  as  will  establish  the  cause  of  action,  must 
be  proved. 

It  is  not  enough  to  prove  the  speaking  of  equivalent  words  or  different  word*  of 
the  same  import. 
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Tms  cause  was  heard  before  Denotng,  Judge,  and  a  jury,  at 
May  term,  1852,  of  the  Alexander  Circuit  Court.  Verdict  and 
judgment  for  plaintiff  below,  two  thousand  dollars. 

R.  S.  Nelson  and  J.  Allen,  for  Appellant. 

J.  Dougherty,  C.  G.  Simms  and  F.  Rawlings,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  on  the  case  for  slander, 
brought  by  Gordon  against  Norton.  The  words  laid  in  the 
declaration  amounted  to  the  charge  of  perjury.  It  was  a 
question  on  the  trial,  whether  the  words  were  proved  as  laid. 
The  court  refused  to  give  this  instruction,  asked  by  the  defend- 
ant: "Though  the  words  proved  are  equivalent  to  the  words 
charged  in  the  declaration,  yet  not  being  the  same  in  substance, 
and  though  the  same  idea  is  conveyed  in  the  words  charged 
and  those  proved,  yet  if  they  contain  substantially  the  same 
charge  but  in  different  phraseology,  the  plaintiff  is  not  entitled 
to  recover.  "     The  verdict  and  judgment  were  for  the  plaintiff. 

The  instruction  should  have  been  given.  It  asserted  a  plain 
principle  of  law,  strictly  applicable  to  the  case  ;  and  the  refusal 
to  give  it  may  have  seriously  prejudiced  the  defendant.  In 
this  kind  of  action,  the  allegations  and  proof  must  agree.  The 
plaintiff  must  prove  the  speaking  of  the  words  laid  in  the 
declaration,  or  so  many  of  them  as  will  establish  his  cause  of 
action.  It  is  not  enough  to  prove  the  speaking  of  equivalent 
words.  Proof  of  the  speaking  of  different  words,  though  of  the 
same  import  as  those  alleged,  is  not  sufBcient  to  sustain  the 
action.  This  question  was  fully  considered  in  Sandford  v. 
Gaddis,  15  111.  228,  and  need  not  be  discussed  in  this  case,  (a) 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgmtnt  reversed. 

(a)    Crotty  vs.  Morriseyj  40  lU.  R.  477. 


Miles  Flinn,  Plaintiff  in  Error,  v.  Lucy  Barlow,  Defendant 

in  Error. 

ERROR    TO    CRAWFORD. 

It  is  proper  when  a  jury  has  found  an  inlormal  and  insufficient  verdict,  to  send 
them  out  under  instructions  to  find  formally  and  fully  ;  so  as  to  determine  the 
rights  of  the  parties. 
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Where  four  are  sued  in  trespass,  and  service  is  had  upon  one,  he  may  plead  and 
proceed  to  trial ;  and  the  plaintiff  may  at  any  time,  either  belore  or  after 
judgment,  enter  a  non-suit  as  to  the  others. 

Where  one  appealed  froma  judgment  of  a  justice  of  the  peace,  rendered  against 
him  and  three  others,  for  trespass  to  personal  property,  summons  not  having 
issued  to  the  three  from  the  circuit  court,  and  a  nolle  prosequi  being  entered  a8 
to  these:  Held,  that  the  twenty-ninth  section  of  the  "Practice  Act''  had  no 
application  to  parties  not  before  the  court :  and  that  as  to  the  defendant  served, 
a  non-suit  could  not  be  entered  after  the  Jury  retired. 

This  cause  was  tried  at  September  term,  1852,  of  Crawford 
Circuit  Court,  before  Henlan,  Judge,  and  a  jury.  • 

C.  H.  Constable,  for  Plaintiff  in  Error. 

A.  KiTCHELL,  for  Defendant  in  Error. 

ScATas,  J.  Bj  the  statute,  (Rev.  Stat.  324,  Sec.  '63,)  one  of 
several  plaintiffs  or  defendants  may  appeal  from  judgments  of 
justices  of  the  peace  to  the  circuit  court.  Whereupon  super- 
sedeas shall  stay  all  further  proceedings  upon  the  judgments. 

By  Section  64,  the  other  parties  may  be  brought  into  the  cir- 
cuit court  by  summons  and  service  at  the  first  term :  and  if 
not  found,  the  cause  shall  be  tried  at  the  second  term ;  and 
by  Section  68,  the  "  rights  of  the  parties  shall  be  the  same  as 
in  original  actions." 

Flinn  alone  appealed  from  a  judgment  of  a  justice,  rendered 
against  him  and  three  others,  in  an  action  of  trespass  to  per- 
sonal property.  No  summons  ever  issued  to  the  others  from 
the  circuit  court.  At  the  second  term  a  jury  was  empanneled, 
and  retired  under  instructions  to  write  and  seal  up  their  verdict, 
and  separate,  and  meet  the  court  the  next  morning.  They 
found  a  verdict  "  in  favor  of  the  plaintiff,"  which  upon  being 
opened  and  read  in  court,  was  deemed  informal  and  insufficient, 
and  the  jury  were  again  sent  out  under  instructions  to  find 
formally  and  fully  against  the  objections  of  Flinn. 

We  think  the  circuit  court  acted  properly  in  sending  them 
out  again  to  complete  such  a  finding  and  verdict  as  would 
determine  the  rights  of  the  parties.  They  returned  an  amended 
verdict,  "We,  the  jury,  find  the  defendant  guilty,  and  assess 
th3  pl.iintiff's  damages  at  two  dollars."  («) 

Hereupon  Flinn  moved  in  arrest  of  judgment,  because  the 
court  had  no  jurisdiction  of  the  cause ;  and  because  the  other 
defendants  had  not  been  brought  into  court.  The  court,  upon 
cross-motion  of  Barlow,  allowed  her  to  enter  2^  nolle  prosequi  o.?, 
to  the  other  defendants,  overruled  the  motion  in  arrest,  and 
rendered  judgment  upon  the  verdict. 

(a)     Eiggvs.  Cook,  4  Gil.  R.  3.32;  Martin  vs.  Mordock,  32111.  R.485. 
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This  is  assigned  for  error  upon  the  29th  Section  of  the 
Practice  Act,  (Rev.  Stat.  p.  417,)  which  provides  that  plaintiff 
shall  be  debarred  from  suffering  a  non-suit,  unless  he  do  so 
before  the  jury  retire  from  the  bar. 

There  is  evidently  a  misapplication  of  the  meaning  of  the 
statute.  It  can  have  no  application  to  parties  not  before  the 
court  for  trial.  Had  a  summons  issued,  and  been  served,  or 
without  service  upon  the  lapse  of  a  term,  the  court  could  have 
proceeded  to  hear  the  whole  cause,  as  to  all  parties,  accord- 
ing to  the  statute.  But  without  such  actual  or  constructive 
service,  the  plaintiff  alone  was  before  the  court  on  trial,  and  as 
to  him  the  defendant  could  not  enter  a  non-suit  after  the  jury 
retired. 

But  the  cause  stood  in  court  as  an  original  suit ;  and  as  such, 
we  think  it  would  not  be  questioned,  that  where  four  are  sued 
in  trespass,  and  service  upon  one,  he  may  plead  and  proceed  to 
trial ;  and  that  plaintiff  may  at  any  time,  either  before  or  after 
judgment  against  him,  enter  a  non-suit  as  to  the  others.  But 
whether  the  analogy  holds  further,  and  defendant  can  go  on 
and  summon  the  others  afterwards,  we  give  no  opinion.  It 
may  with  great  plausibility  be  contended,  that  proceeding  to 
trial  without  attempting  to  summon  the  others,  is  itself  virtually 
a  non-suit. 

Judgme?it  affirmed. 


Nathan  Dyke  et  al.,   Plaintiffs  in  Error,  v.    James  McVey, 
Defendant  in  Error. 

ERROR  TO  RICHLAND. 

A  party  to  whom  a  warrant  for  land  has  issued  under  the  "  Act  granting  bounty 
land  to  certain  officers  and  soldiers  who  have  been  engaged  in  the  military  ser- 
vice of  the  United  States, "  approved  the  28th  uf  September,  1850,  may  bargain 
or  convey  the  same  before  the  patent  has  issued. 

This  cause   was  heard  before  Harlan,  Judge,   at   the  May 
special  term  of  the  Richland  Circuit  Court,    1854. 

A.  KiTCHELL,  for  Plaintiffs  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Treat,  C.  J.     The  "Act  granting  bounty  land  to  certain  offi- 
cers and  soldiers,  who  have  been  engaged  in  the  military  service 
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of  the  United  States,"  approved  the  28th  of  September,  1850, 
declares,  that  a  party  entitled  to  the  benefit  of  its  provisions 
**  shall  receive  a  certificate,  or  warrant,  from  the  Department  of 
the  Interior,  for  the  quantity  of  land  to  which  he  may  be  enti- 
tled, and  which  may  be  located  by  the  warrantee  or  his  heirs  at 
law,  at  any  land  office  of  the  United  States,  in  one  body,  and 
in  conformity  to  the  legal  subdivisions  of  the  public  lands,  upon 
any  of  the  public  lands  in  such  district  subject  to  private  entry." 
It  further  declares,  "that  all  sales,  mortgages,  letters  of  attor- 
ney, or  other  instruments  of  writing,  going  to  affect  the  title  or 
claim  to  any  warrant  or  certificate  issued  or  to  be  issued,  or 
any  land  granted,  or  to  be  granted,  under  the  provisions  of  this 
act,  made  or  executed  prior  to  this  issue,  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever ;  nor  shall  such  certificate 
or  warrant,  or  the  land  obtained  thereby,  be  in  anywise  affected 
by,  or  "charged  with,  or  subject  to,  the  payment  of  any  debt  or 
claim  incurred  by  such  officer  or  soldier,  prior  to  the  issuing  of 
the  patent." 

A  warrant  for  eighty  acres  of  land  was  issued  in  favor  of  Na- 
than Dyke,  under  the  provisions  of  this  act,  and  on  the  18th  day 
of  September,  1851,  he  located  the  same  on  a  tract  of  land  sit- 
uated in  the  Palestine  land  district,  surrendering  the  warrant 
to  the  land  officers,  and  receiving  from  them  a  certificate  of 
entry.  On  the  20th  of  December,  1851,  he  executed  a  bond  to 
James  McVey,  conditioned  for  the  conveyance  of  forty  acres 
of  the  land,  on  the  payment  of  $53  within  five  years,  and  the 
bond  was  executed  the  same  day.  He  departed  this  life  on  the 
3rd  of  January,  1852,  leaving  Jane  Dyke,  his  widow,  andN.  V. 
Dyke,  his  son,  his  only  heirs  at  laAv.  The  latter  became  admin- 
istrator of  his  estate.  The  widow  and  son  conveyed  to  Thomas 
Nettleton  twenty  acres  of  the  land  embraced  in  the  bond  to 
McVey.  A  patent  for  the  eighty  acres  of  land  was  issued  in 
the  name  of  Nathan  Dyke,  on  the  1st  of  April,  1853.  On  the 
8th  of  September,  1853,  McVey  filed  a  bill  in  chancery  against 
Jane  Dyke,  N.  V.  Dyke  and  Nettleton,  praying  for  a  conveyance 
of  the  forty  acres  of  land.  He  previously  tendered  $50  to 
N.  V.  Dyke,  in  payment  of  the  land  ;  and  he  brought  the  same  into 
court.  N.  V.  Dyke,  by  his  answer,  insisted  that  the  sale  of  the 
land  to  McVey  was  absolutely  void,  under  the  provisions  of  the 
act  of  Congress,  and  Nettleton  insisted  that  he  purchased  the 
twenty  acres  in  good  faith,  and  without  any  notice  of  the  prior 
sale  to  McVey.  On  this  state  of  case  the  court  required  the 
defendants  to  convey  the  forty  acres  of  land  to  the  complainant. 

It  is  manifest,  from  a  bare  inspection  of  the  act  of  Congress, 
that  it  does  not  invalidate  the  contract  between  Dyke  and  Mc- 
Vey.    The  act  embraces  two  kinds  of  cases.     It  avoids  all  con- 
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tracts  respecting  a  warrant  or  the  land  upon  which  it  may  be 
located,  made  anterior  to  the  issuing  of  the  warrant.  The  war- 
rant is  issued  directly  to  the  party  entitled  to  the  benefits  of  the 
act,  without  any  reference  to  his  prior  contracts  with  other  per- 
sons. His  legal  rights  are  not  in  the  least  affected  by  any  pre- 
vious sale  or  transfer.  The  act  makes  void  all  such  contracts. 
The  contract  in  question  is  not  obnoxious  to  this  provision.  It 
was  made  after  the  issuing  and  location  of  the  warrant.  The 
land  was  then  as  much  the  property  of  Dyke  and  as  much  the 
subject  matter  of  disposition  by  him,  as  if  he  had  acquired  it  by 
ordinary  entry.  He  had  surrendered  the  warrant  and  accepted 
the  land  in  satisfaction.  The  United  States  had  alienated  the 
land  and  received  the  warrant  in  full  payment.  A  patent  had 
only  to  issue  to  invest  Dyke  with  the  complete  legal  title. 
The  act  provides  that  the  land  on  which  a  warrant  is  located 
shall  not  be  subject  to  the  payment  of  debts  contracted  by  the 
warrantee  before  the  patent  issues.  This  provision  is  evidently 
intended  for  his  benefit,  and  may  be  waived  by  him.  It  forbids 
a  forced  sale  of  the  property  on  account  of  any  liability  incur- 
red by  him  before  the  emanation  of  the  patent ;  and  in  case  of 
his  death,  prior  to  the  issuing  of  the  patent,  it  may  be  that  the 
land  would  pass  to  his  legal  representatives  discharged  from  the 
payment  of  his  debts.  But  this  provision  does  not  restrain  him 
from  disposing  of  the  land ;  it  leaves  him  at  perfect  liberty  to 
alien,  incumber  or  divide  the  same.  Dyke  having  voluntarily 
sold  the  land  to  McVey,  the  sale  is  binding  on  his  heirs.  It  is 
also  binding  on  Nettleton,  for  the  bond  was  registered  long  be- 
fore he  purchased  from  the  heirs.  He  had  implied  notice  of  the 
sale  to  McVey,  and  therefore  cannot  claim  protection  as  an  in- 
nocent purchaser.     The  decree  must  be  affirmed. 

Decree  aff.rmed. 


Leander  Jay  S.  Turney,  Plaintiff  in  Error,  v.  Cornelius  L. 
Organ,  Defendant  in  Error. 

ERROR  TO  WAYXE. 
Leave  to  amend  a  sheriff's  return  will  Jbe  granted,  as  a  matter  of  course. 

This  cause  was  heard  before  Marshall,  Judge,  at  September 
term,  1853,  of  the  Wayne  Circuit  Court. 

R.  F.  Wing  ate,  for  Plaintiff  in  Error. 

E.  Beecher,  for  Defendant  in  Error. 
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Teeat,  C.  J.  Organ  brought  an  action  of  assumpsit  against 
Leander  Jay  S.  Turney,  and  declared  upon  a  promissory  note. 
The  sheriff  made  his  return  upon  the  summons:  '' Served 
the  within  by  reading  to  Jay  S.  Turney."  At  the  return  term, 
a  judgment  by  default  was  entered  for  the  amount  of  the  note. 
The  defendant  then  appeared  and  moved  in  arrest  of  judg- 
ment ;  and  the  plaintiff  entered  a  cross  motion,  that  the  sheriff 
have  leave  to  amend  his  return.  The  court  sustained  the 
latter  motion ;  and  the  sheriff  so  amended  his  return  as  to 
show  service  of  the  writ  on  the  defendant.  The  motion  in 
arrest  of  judgment  was  then  overruled. 

No  error  was  committed  in  allowing  the  sheriff  to  amend 
his  return.  The  leave  to  amend  was  a  matter  of  course.  («)  The 
defect  in  the  original  return  was  supplied  by  the  amendment ; 
and  the  court  properly  refused  to  arrest  the  judgment.  The 
record  now  shows  that  the  defendant  was  regularly  before 
the  court. 

Judgment  affirmed. 

(a)    Morris  vs.  Trustees  &c.,  15  111.  K.  270;  and  notes. 


Lorenzo  P.  Sanger  e/  al.,  Plaintiffs  in  Error,  v.  Arthur  M. 
KmKADE,  Defendant  in  Error. 

ERROK    TO    RICHLAND. 

In  an  action  of  replevin,  although  a  horse,  among  others  claimed,  was  not  taken 
under  the  writ,  the  pleadings  embraced  the  horse,  and  the  parties  expres.sly 
stipulated  that  the  right  of  property  thereto  should  be  one  of  tJie  issues  sub- 
mitted to  the  jury.    This  gave  the  court  full  jurisdiction  of  the  question. 

ThIvS  cause  was  heard  before  Harlan,  Judge,  at  September 
term,  1854,  of  the  Richland  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Sanger,  Camp  and  Co.,  against  Kinkade,  to  recover  one  yoke 
of  oxen,  one  bay  horse,  and  one  brown  horse.  The  sheriff  made 
return  that  he  had  taken  the  oxen  and  bay  horse  and  delivered 
them  to  the  plaintiffs,  and  that  the  agent  of  the  plaintiffs  had 
agreed  that  the  brown   horse   should   remain   in   the   possession 
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of  the  defendant.  The  defendant  pleaded  non  cepil,  property  in 
himself,  and  property  in  James  Delany.  The  declaration  and 
pleas  included  all  of  the  property  mentioned  in  the  writ  of 
replevin.  At  the  trial,  in  September,  1854,  the  plaintiffs 
abandoned  their  claim  to  the  bay  horse ;  and  it  was  argued  by 
the  parties  that  the  brown  horse  was  in  the  possession  of  the 
defendant,  and  that  the  title  thereto  should  be  one  of  the 
issues  (Submitted  to  the  jury. 

The  plaintiff  introduced  the  following  evidence :  McKenney 
testified  that  he  was  the  book-keeper  and  clerk  of  the  plaintiffs, 
and  that  he  wrote  the  following  instrument,  which  was  executed 
by  Delany : 

"Received  of  Sanger,  Camp  &  Co.,  the  following  property,  at  their  respective 
valuations,  annexed  to  this  :  One  bay  horse,  f  50 ;  one  brown  horse,  $35 ;  one 
yoke  of  oxen,  $65 ;  the  above  property  to  be  placed  on  my  sections  of  the  Ohio 
and  Mississippi  railroad,  and  used  in  the  prosecution  of  the  work  thereon,  as  the 
property  of  Sanger,  Camp  &  Co.,  and  for  the  use  thereof  1  do  hereby  agree  to  pay 
the  said  Sanger,  Camp  &  Co.,  such  fair  and  equitable  sum  of  money  as  may  be 
agreed  upon  hereafter  by  the  parties.  The  above  mentioned  oxen,  however,  to  be 
returned  to  the  said  Sanger,  Camp  &  Co.,  should  the  suit  of  Graefer  v.  Gamp  cfe  Co. 
be  decided  adversely  to  them. 

Witness  my  hand  and  seal,  this  22d  day  of  April,  1854. 

JAMBS  DELAI^ry."    [seal.] 

The  witness  also  gave  the  following  order  for  the  property: 

■'J.  L.  Mtjnson  &  Co.  will  let  James  Delany  have  the  old  yoke  of  oxen  and 
such  horses  as  may  be  determined  upon  between  you. 

SANGER,  CAJIP  &  CO., 
April  22d,  1854.  Pkr  McKenney.  " 

The  witness  further  testified,  that  the  brown  horse  was  the 
property  of  the  plaintiffs  at  the  date  of  the  receipt,  and  had 
for  sometime  previously  been  used  by  them  about  their  busii  ess  ; 
the  oxen  were  then  claimed  by  the  plaintiffs  and  in  their  posses- 
sion, but  there  was  a  controversy  between  them  and  Graeter 
about  the  ownership.  t)elany  was  a  sub-contractor  under  the 
plaintiffs,  on  the  railroad. 

Mills  testified  that  he  was  the  clerk  of  J.  L.  Munson  and  Co., 
anl  dsliverad  ths  oxen  ani  horses  in  question  to  Delany,  on  the 
order  of  the  plaintiffs.  The  oxen  and  brown  horse  were  then 
the  property  of  the  plaintiffs. 

J.  L.  Munson  testified  that  the  bay  horse  was  the  property  of 
.1.  L.  Munson  and  Co.,  and  the  oxen  and  brown  horse  were  the 
property  of  the  plaintiffs.  The  oxen  and  horses  were  used  by 
Delany  on  the  railroad.  The  witness  commenced  the  suit  as 
the  agentof  the  plaintiffs,  and  went  with  the  sheriff  to  execute 
the  writ  ;  and  the  oxen  and  bay  horse  were  found  in  the  posses- 
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sion  of  the  defendant.  The  witness  had  no  authority  to  sell  or 
otherwise  dispose  of  the  property  of  the  plaintiffs.  When 
Delany  obtained  the  property,  the  witness  received  $20  from 
him  on  account  of  bay  horse,  but  he  received  nothing  on  account 
of  the  brown  horse  and  oxen. 

The  defendant  introduced  the  following  testimony :  Mitchell 
testified  that  Delany  used  the  oxen  and  horses  on  the  railroad, 
from  the  last  of  April  to  the  first  of  June.  He  then  quit  the 
country,  and  left  the  oxen  and  horses  on  the  work.  JTewton 
testified  that  he  was  present  when  Delany  received  the  oxen 
and  horses,  and  went  into  the  office  of  J.  L.  Munson  and  Co. 
Munson  had  some  money  in  his  hand,  and  seemed  to  be  out  of 
humor  with  Delany.  Witness  asked  him  if  he  had  sold  the 
two  horses  to  Delany,  and  he  replied  that  he  had  received 
$20  on  the  horses,  and  he  had  a  great  mind  to  give  the 
money  back  to  Delany,  and  not  let  the  horses  go. 

The  jury  found  that  the  oxen  were  the  property  of  the 
plaintiffs  :  and  that  the  brown  horse  was  the  property  of  the 
defendant.  The  court  overruled  the  plaintiffs'  motion  for  a  new 
trial,  and  rendered  judgment  on  the  verdict. 

The  finding  of  the  jury  was  erroneous  as  to  the  brown 
horse.  It  clearly  appeared  from  the  evidence  that  the  horse 
was  the  property  of  the  plaintiffs,  and  that  they  were  entitled 
to  the  immediate  possession  thereof.  Even  if  Munson  assumed 
to  sell  the  horse  to  Delany,  the  sale  was  made  without 
authority  from  the  plaintiffs,  and  therefore  was  not  binding 
on  them.  The  fact  that  the  horse  Avas  not  taken  under  the 
writ  of  replevin,  did  not  preclude  the  parties  from  having  the 
question  of  ownership  determined  in  this  action.  The  plead- 
ings embraced  the  horse,  and  the  parties  expressly  stipulated 
that  the  right  of  property  thereto  should  be  one  of  the  issues 
submitted  to  the  jury.  This  gave  the  court  full  jurisdiction 
of  the  question.  A  decision  of  this  issue  would  as  effectually 
settle  the  rights  of  the  parties  to  the  horse  as  if  he  had 
originally  been  seized  by  the  sheriff  and  delivered  to  the  plain- 
tiffs.    The  court  should  have  granted  a  new  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles   Grimes,    Plaintiff  in  Error,  v.  William  Williams, 
Defendant  in  Error. 

ERROR  TO  CLAY. 

A  party  who  avails  himself  of  a  fraudulent  representation  to  enhance  the  value 
of  a  claim  upon  the  public  land  owned  by  him,  cannot,  after  a  sale  made  under 
such  circumstances,  recover  the  fruits  of  his  fraud. 

This  cause  was  heard  before  Harlan,  Judge,  in  the  Clay 
Circuit  Court,  at  September  term,  1853. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

R.  S.  Nelson  and  A.  Kitchell,  for  Defendant  in  Error. 

ScATES,  J.  Williams  recovered  judgment  against  Grimes  in 
the  circuit  court,  for  twenty-nine  dollars  and  fifty  cents,  as  a 
balance  due  for  an  improvement  on  the  public  land  sold  by  de- 
fendant to  plaintiff. 

Before  the  sale  the  parties  went  upon  the  land,  when  defend- 
ant showed  plaintiff,  who  appears  not  have  been  a  resident  of 
that  neighborhood  at  the  time,  a  stake,  which  he  represented 
as  being  in  the  center  of  an  eighty- acre  tract  of  public  land,  and 
also  an  improvement  which  he  represented  to  be  upon  the  tract, 
consisting  of  a  field  of  about  eighteen  acres,  fenced  and  broke, 
a  pole  stable  without  roof,  an  ordinary  cabin,  without  doors  or 
windows,  and  a  well,  walled  up.  He  further  represented  that 
about  an  acre  and  a  half  or  two  acres  of  the  field  was  upon  the 
land  of  a  Mr.  Bryant,  lying  adjoining  on  the  west.  From  this 
examination,  and  upon  these  representations,  Grimes  agreed  to 
give  Williams  fifty  dollars  for  the  corn  growing  on  the  field,  and 
two  hundred  dollars  for  the  improvement,  if  Williams  would 
take  money  belonging  to  Grimes  and  go  to  the  land  ofiice  and 
purchase  the  land  for  him  of  the  government.  To  this  Williams 
assented.  Grimes  paid  him  for  the  corn,  one  hundred  and  one 
dollars  and  fifty  cents  on  the  improvement,  and  gave  him  the 
money  to  purchase  the  land  of  the  United  States.  This  Wil- 
liams did  soon  after,  and  after  that  hauled  the  rails  off  that  part 
of  the  improvement  lying  off  this  eighty,  on  it.  The  proof  fur- 
ther shows  that  about  fifteen  acres  of  this  improvement  was  on 
Bryant's  land,  and  that  Grimes  only  got  about  three  acres,  in- 
cluding the  house,  stable  and  well. 

The  adjoining  land  of  Bryant  was  purchased  by  him  sometime 
before  this  sale  of  the  improvement.  He  states  that  as  he  re- 
turned home  from  purchasing  this  land,  he  met  Williams,  who 
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stated  to  him  that  his  (Bryant's)  land,  would  take  half  to  three- 
fourths  of  the  improvement.  This  is  not  reconcileable  with 
good  faith  and  fair  dealing  with  Grimes. 

Having  this  knowledge  of  the  lines,  and  that  more  than  three- 
fourths  of  the  improvement  lay  upon  the  land  of  another,  it  was 
his  duty  to  disclose  the  fact  to  Grimes,  who  was  seeking  for  im- 
proved public  land.  He  has  availed  himself  of  a  fraudulent 
representation  to  enhance  the  value  of  what  he  did  own,  by  fix- 
ing a  price  upon  it  which  included  the  value  of  fifteen  acres  of 
Bryant's  land.  The  finding  and  judgment  of  the  court  we  think 
erroneous,  because  of  this  fraud,  and  would,  without  it,  be  erro- 
neous on  the  proof,  showing  a  failure  of  the  consideration. 

The  highest  estimate  fixed  by  the  witnesses  upon  that  part  of 
the  improvement  which  Grimes  got,  was  one  hundred  dollars, 
and  varying  down  to  seventy-five. 

But  at  the  highest  sum,  it  is  shown  to  have  been  overpaid, 
and  the  judgment  cannot  be  sustained  on  this,  if  it  were  the  only 
ground  of  defense.  ♦ 

Judgmejif  reversed. 


Joseph  Frazier,  Appellant,  v.  Frederick  Miller,  Appellee. 

APPEAL  FEOM  WABASH. 

A.  conveyed  all  his  real  and  personal  property  to  B.  upon  the  condition  that  B. 
should  support  and  take  care  of  A.  and  his  wife,  during  their  lives  ;  and  B.  gave 
a  bond  to  that  effect,  which  he  subsequently  obtained  possession  of,  and  with- 
held from  A.  B.  did  not  perlorm  his  obligation,  but  greatly  maltreated  A.  and 
his  wife.  Jleld,  that  A.  might  proceed  in  chancery  to  have  the  conveyance 
rescinded  and  to  obtain  other  reUef  upon  a  bill  taken  pro  con/esso.  (a) 

This  cause  was  heard  before  Baugh,  Judge,  at  August  term, 
1854,  of  Wabash  Circuit  Court. 

C.  H.  Constable,  H.  B.  MontCtOmery  and  V.  Bell,  for 
Appellant. 

A.  Kjtchell,  for  Appellee. 

ScATES,  J.  Miller  filed  this  bill  against  Frazier,  praying  the 
rescission  of  a  contract  entered  into  between  the  parties  on  the 
15lh  of  February,  1850,  and  the  cancellation  of  a  conveyance 
from  him  and  wife  to  Frazier  of  that  date,  and  the  restoration 
of   certain    personal   property    of   the    value   of   one   thousand 

(o)  See  i  Ind.  U.  628;  3  Cowen  R.  537;  1  Smith's  L.  C.  103;  and  post  210. 
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dollars.  The  court  overruled  a  demurrer  to  the  bill,  and  upon 
Frazier's  declining  to  answer  further,  entered  a  decree  cancel- 
ing the  deed,  and  for  one  thousand  dollars. 

The  case  made  by  the  bill  shows  that  the  deed  in  fee  was 
made  of  about  seventy-three  acres,  and  at  the  same  time 
personal  property  of  the  value  of  one  thousand  dollars,  consist- 
ing of  horses,  cattle,  hogs,  farming  implements  and  household 
and  kitchen  furniture,  provisions,  groceries,  &c.,  comprising  the 
entire  property  and  fortune  of  Miller,  were  delivered  to  Frazier, 
upon  a  contract  with  him  for  the  support  and  maintenance  of 
Miller  and  his  wife  during  their  natural  lives.  And  to  secure 
which,  Frazier  executed  a  bond  to  Miller,  conditioned  for  a 
faithful  performance  of  that  agreement. 

The  bill  further  shows  that  Frazier  contrived  to  get  the  bond 
into  his  own  possession,  and  refuses  to  surrender  it;  that  he 
wholly  neglects,  and  fails  to  keep  and  perform  the  contract; 
neither  providing  sufficient  food,  clothing  or  lodging,  nor 
providing  for  the  comfort  of  Miller  and  wife,  but,  on  the 
contrary,  continually  neglected  to  do  so,  and  treated  them  with 
unkindness,  harshness,  using  violent  and  abusive  language 
towards  them,  and  inflicting  blows  upon  them,  and  so  rendering 
it  impossible  for  them  to  live  with  him.  Was  the  court 
authorized  upon  confession  of  these  facts,  to  enter  the  decree  in 
this  case? 

The  objections  to  the  bill  on  the  demurrer  are  again  urged 
here,  and  deserve  due  consideration.  It  is  objected  that  the 
party  has  a  remedy  at  law  upon  the  bond  for  a  recovery  of 
damages  for  breaches,  and  therefore,  upon  a  common,  familiar 
principle,  equity  will  not  entertain  jurisdiction  or  grant  relief. 
Proceeding  upon  this  view,  it  is  supposed  the  bill  is  presented 
to  the  court  of  equity  upon  the  ground  that  the  party  cannot 
sue  at  law,  because  of  the  loss  of  the  bond,  or  its  possession  by 
defendant.  And  iherefore  it  is  objected  that  there  is  no 
affidavit  of  the  loss  accompanying  the  bill,  as  required  in 
JaliaferroY.  Foote,  3  Leigh,  58  ;  FindUy  et  al.  v.  Hinde  and 
Wife,  1  Pet.  244;  Mitf.  Eq.  PI.  135-146. 

Another  objection  is,  that  the  final  decree  was  entered 
without  proofs  of  the  allegations  of  the  bill.  This  objection 
is  without  foundation,  as  has  been  repeatedly  held  by  this 
court. 

The  most  important  question  in  the  case,  arises  upon  the 
objection  to  relief  in  this  court,  because  it  is  in  the  power  of 
the  party  to  sue  upon  the  bond :  and  if  he  comes  into  equity 
upon  the  ground  of  its  loss,  or  its  custody  and  withholding  it 
by  defendant,  he  should  accompany  the  bill  with  an  affidavit  of 
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that  fact.     A  want  of  it  entitles  defendant  to  demur.  Mitf .  Eq. 
PI.  135-146. 

This  ground  of  demurrer  must  depend  upon  the  fact,  whether 
this  bill  presents  that  ground  of  relief  only.  For  if  the  plaintiff 
below  is  entitled  to  a  rescission  of  the  contract,  and  a  cancel- 
lation of  the  deed,  and  a  re-conveyancc,  no  affidavit  is  necessary 
to  the  bill  on  this  ground  of  relief,  and  so  that  objection  falls. 
And  we  therefore  address  ourselves  to  the  consideration  of  that 
question. 

The  general  rule  that  equity  will  not  grant  relief  in  cases  in 
which  the  party  has  a  complete  remedy  at  law,  has  its  excep- 
tions in  cases  of  concurrent  jurisdiction,  as  in  fi-aud  and  some 
others ;  and  its  qualification. 

The  remedy    at  law  must  not   only  appear   clear,    and   not 
doubtful  or  difficult,  but  the  remedy  there  must  be  as  complete 
and  effectual  as  in  equity.     (Mitf.  PI.  146.)     Damages  only 
could  be    recovered  at  law  upon  this   bond ;    which  would   in 
effect  amount  to  a  sale  of  the  property,  and  its  conversion  into 
money.     Would  that  be  an  effectual  and  complete  remedy   in 
this  case?     We  clearly   think  not.     The  party  disposed  of  all 
the  property   he  had,  except  only   his   and  his  wife's  Avearing 
apparel,  for  the  consideration,  purpose  and  object  of  securing 
their  maintenance,  lodging,  clothing  and  comfort,  free  from  the 
cares  of  managing,  providing  and  labor  for  life.     So  far  from 
damages  at  law  affording  him  a  remedy,  he  would  thereby  be 
made  to  part  with  his  farm,  home,  and  the  necessary  means  of 
a  livelihood,  and  thrown    again  homeless  upon   the  world,    to 
care,    labor  and  toil  in  providing  another   and  different  home, 
with  all  the  necessaries  of  life.     At  an  advanced  age  in  life, 
this  would  become  doubly  onerous,  inconvenient  and  oppressive. 
The  bill  is  silent  as  to  the  ages  of  Miller  and  wife,  and  their 
constitutional    vigor.     But   we    might  indulge    a   presumption, 
without  violence,  of  their  age  and  feebleness,  fi'om  the  nature 
and  character  of  the  transaction.     Few,    except  the    aged  and 
feeble,  ever  give  over  the  toil  and  cares  of  life  by  such  disposi- 
tion as  this,  of  all  they  possess.     Instead  therefore  of  relieving 
the  party  from   care,  toil    and  labor,    as  was    manifestly    his 
intention,  and  providing  a  comfortable   home  and  an  easy  old 
age,  a  simple  money  compensation   at  law   would  make  him, 
involuntraily,  by  sale,    strip  himself  of  all  he  had  provided  to 
the   same  end,  and    with  the  same  view  and  motive,  and  turn 
again  to  accumulated  toil  and  labor.     We  cannot  believe  from 
the    contract,   Miller    would    ever   have   consented    to   such  a 
disposition  of  his  property  as  this  would  amount  to.     The  court 
can  give  a  more  specific  and  effectual  remedy  by  restoring  to 
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him  his  land  and   home,  with    compensation    for   the  personal 
property  which  Frazier  refuses  to  restore. 

I  admit  the  case  is  new;  almost  of  first  impression.  The 
only  case  I  have  been  able  to  find  is  Jenkins  v.  Jenkins,  3  Mon- 
roe, 329.  Jenkins  and  his  wife  being  old,  and  having  lost  a 
favorite  son  who,  with  his  wife,  resided  with  him,  executed  a 
deed  of  his  farm  and  homestead,  together  with  all  his  household 
and  kitchen  furniture,  to  his  son's  wife  and  her  daughter,  to 
take  effeci  at  his  death.  The  consideration  was  expressed  and 
shown  to  be  the  natural  love  and  affection  he  bore  them,  and 
also  upon  the  consideration  of  her  agreeing  to  remain  in  his 
family  during  his  life,  and  to  render  such  superintendence  over 
his  domestic  affairs  as  she  might  deem  proper  and  necessary, 
and  for  the  benefit  of  her  company  and  society,  as  also  of  one 
dollar.  The  daughter-in-law  becoming  dissatisfied,  abandoned 
his  house  as  her  home,  and  returned  to  her  father.  Jenkins  there- 
upon filed  a  bill  to  cancel  the  deed,  which  was  sustained  by  the 
court.  The  case  before  us  is  stronger  than  that.  For  here  Mil- 
ler has  surrendered  all,  home  and  property  at  once,  and  become 
wholly  dependent  upon  Frazier  for  a  subsistence  and  shelter,  as 
well  as  a  house  and  domestic  comforts  and  enjoyments  of  society. 
To  be  treated  with  unkindness,  harshness  and  blows  under  these 
circumstances,  as  a  fulfilment  of  the  obligation  for  a  house,  shel- 
ter, food,  raiment,  and  social  and  domestic  happiness,  is  more 
than  human  nature  can  bear  or  a  court  of  equity  tolerate.  These 
circumstances,  in  connection  with  the  act  of  taking  the  bond  and 
refusing  to  supply  Miller  and  wife  with  necessaries,  may  well 
justify  the  inference  of  an  abandonment  of  the  contract  by 
Frazier,  and  a  presumption  of  a  fi-audulent  intent  in  entering 
into  it. 

The  case  is  unlike  one  of  ordinary  transactions  for  gain,  and 
I  feel  constrained  to  draw  a  distinction  between  them.  When 
admonished  by  age,  feebleness  and  decline,  of  an  incapacity  for 
business,  and  for  the  end,  aim  and  object  of  forever  renouncing 
the  care,  toil  and  labor  of  life,  we  come  to  dispose  of  and  give 
up  all  our  earthly  goods  for  the  consideration  of  maintenance, 
we  feel  that  as  far  as  equity  and  justice  permits,  we  should  take 
the  same  supervision  and  care  of  the  vendor,  if  we  cannot  put 
him  again  upon  the  footing  of  his  first  infancy. 

There  is  occasionally  a  new  case  arising  out  of  the  ordinary 
beaten  track  of  equity,  yet  the  courts  have  not  hesitated  to 
give  the  proper  specific  relief  because  there  was  no  precedent. 
Such  was  Morton  v.  Relly,  2  Eden,  286,  where  fanaticism  was 
used  as  a  means  of  procuring  money  and  a  deed.  Lord  Chan- 
cellor Nottington  decreed  an  account  of  the  money  and  a 
delivery  up  of  the  deed.      He  remarked  that  it  was  the  "  first 
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of*  the  kind  that  ever  came  before  this  court,  and  I  may  add 
before  any  court  of  judicature  in  this  kingdom."  "  And  shall  it 
be  said  that  this  court  cannot  relieve  against  the  glaring  imposi- 
tions of  these  men?  That  it  cannot  relieve  the  weak  and 
unwary,  and  especially  when  the  impositions  are  exercised  upon 
those  of  the  weaker  sex  ?  It  is  by  no  means  arguino-  agreeably 
to  the  practice  and  equity  of  this  court  to  insist  upon  it.  This 
court  is  the  guardian  and  protector  of  the  weak  and  helpless  of 
every  denomination,  and  the  punisher  of  fraud  and  imposition  in 
every  degree.  Yes,  this  court  can  extend  its  hands  of  protec- 
tion. It  has  a  conscience  to  relieve,  and  the  constitution  itself 
would  be  in  danger  if  it  did  not." 

In  Hueguenin  v.  Basely,  14  Ves.  Jr.  273,  deeds  were  can- 
celed upon  the  ground  of  ignorance  and  undue  influence.  And 
the  same  ground  was  the  basis  of  the  decree  in  Purcell  v. 
McJYamard,  16  Ves.  Jr.  118.  This  contract  on  the  part  of 
Frazier  was  executory  ;  continuing  so  on  his  part  during  the 
natural  life  of  Miller  and  wife.  What  might  be  the  cost  of  a 
support  now,  or  this  year,  might,  with  varying  prices,  be  totally 
inadequate  another  year.  No  assessment  of  damages  can  be 
made  to  meet  the  estimate  of  the  cost  of  their  support. 

Lord  Hardwicke,  in  Taylor  v.  JVeville,  cited  in  Buxton  v. 
Lister,  3  Atk.  383,  decreed  specific  performance  of  a  contract 
for  the  sale  of  800  tons  of  iron,  to  be  delivered  and  paid  for  in 
instalments  in  a  certain  number  of  years — putting  it  upon  a  dis- 
tinction between  executed  and  executory  contracts.  And  this 
is  cited  and  approved  Adderly  v.  Dixon,  1  Sim.  and  Stu. 
610,  by  the  vice  chancellor,  who  says  they  differ  in  this  respect: 
"  that  the  profit  upon  the  contract  being  to  depend  upon  future 
events,  cannot  be  correctly  estimated  in  damages  where  the  cal- 
culation must  proceed  upon  conjecture.  In  such  a  case,  to  com- 
pel a  party  to  accept  damages  for  the  n  on- performance  of  his 
contract,  is  to  compel  him  to  sell  the  actual  profit  which  may 
arise  from  it  at  a  conjectured  price.  In  Ball  v.  Coggs,  4Bro. 
P.  0.  140,  specific  performance  was  decreed  in  the  House  of 
Lords  of  a  contract  to  pay  the  plaintiff  a  certain  annual  sum  for 
his  life,  and  also  a  certain  other  sum  for  every  hundred  weight 
of  brass  wire  manufactured  by  defendant  during  the  life  of 
the  plaintiff.  The  same  principle  is  to  be  applied  to  this  case. 
Damages  might  be  no  complete  remedy,  being  to  be  calculated 
merely  by  conjecture ;  and  to  compel  the  plaintiff  in  such  a  case 
to  take  damages,  would  be  to  compel  him  to  sell  the  annual  pro- 
vision during  his  life  for  ivhich  he  had  contracted  at  a  con- 
jectural price."  And  so  he  decreed  a  specific  performance  of 
the  sale  of  debts  proved  under  a  commission  of  bankruptcy.  So 
must  a  jury  and  witnesses  in  this  case  assess  the  damages  upon 
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tAYO  conjectural  estimates :  first,  upon  the  annual  costs  of  their 
maintenance  for  years  to  come  ;  "and  secondly,  upon  a  conjecture 
as  to  the  number  of  years  they  might  live.  The  value  of  the 
land  and  personalty  transferred  is  not  the  criterion  of  damages, 
and  is  not  a  safe  reliance. 

The  case  made  by  the  bill  would  undoubtedly  entitle  Miller 
to  a  decree  for  a  specific  performance,  if  the  nature  of  the  con- 
tract was  such  as  could  be  enforced  by  decree.  So  far  as  pro- 
viding means  is  concerned,  it  can  be.  But  the  personal  amenity 
of  deportment  of  plaintifi"  towards  defendant,  and  that  social 
kindness  indispensable  to  his  happiness  in  his  family,  cannot  be 
enforced.  Defenses  to  the  specific  execution  of  contracts  may 
be  sustained  upon  evidence  which  would  be  insufficient  to  war- 
rant a  decree  either  to  enforce  or  rescind.  But  the  proof  that 
AYOuld  authorize  its  enforcement,  may  also  be  sufiicient  to  its 
rescission  in  a  proper  case. 

It  is  in  this  light  we  regard  the  case  before  us.  And  as  Mil- 
ler may  be  restored  in  statu  quo  in  relation  to  the  land,  and 
adequately  compensated  in  money  for  the  value  of  the  per- 
sonalty, and  nothing  appearing  to  show  that  Frazier  has  done 
any  act  in  fulfilment  which  will  render  such  a  decree  unjust  to 
him,  we  think  the  decree  should  be  afiirmed,  as  damages  at  law 
upon  the  bond  do  not  appear,  for  the  reasons  stated,  to  be  a  full, 
complete  and  efiectual  remedy  to  him,  under  the  circumstances 
of  this  case. 

Decree  affirmed. 

Treat,  C.  J.,  did  not  express  any  opinion  in  this  case. 


William  Thomas,  Trustee  of  the  Bank  of  Dlinois,  Appellant,  v. 
John"  Olney  et  al. ,  Appellees. 

APPEAL  FROM  HARDIN. 

In  order  to  create  a  liability  upon  a  mortgage  given  to  guarantee  a  loan,  the  loan 
should  correspond  with  that  recited  in  the  mortgage. 

This  cause  was  heard  at  August  term,  1854,  of  the  Hardin 
Circuit  Court,  before  Parrish,  Judge. 

The  appellant,  Thomas,  in  his  right  as  trustee  of  the  Bank 
of  Illinois,  exhibited  his  bill  in  chancery,  in  the  Gallatin  Circuit 
Court  against  the    defendants,  Olney    and    others,  to  obtain  a 
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decree  for  the  payment  of  money  secured  by  a  mortgage 
executed  by  defendants  to  the  Bank  of  Elinois,  at  Shawnee- 
town. 

The  venue  of  the  cause  Avas  changed  to  the  county  of 
Hardin,  where  a  demui'rer  to  the  bill  was  sustained  and  the 
bill  dismissed,  because,  in  the  opinion  of  the  [court,  the  com- 
plainant had  no  right  to  a  decree  upon  the  facts  charged. 

The  bill  charges  substantially, 

That  in   1837,  upon    an   application   by  the   citizens  or  cor- 

S oration  of  Shawneetown,  the  stockholders  of  the  Bank  of 
ilinois  agreed  to  loan  the  said  corporation  $20,000  for  ten 
years,  at  six  per  cent,  interest,  payable  annually,  with  ten  per 
cent,  of  principal,  to  be  used  in  paying  for  grading  and  paving 
with  rock  the  river  bank,  opposite  to  or  in  front  of  said  town, 
upon  satisfactory  security  being  given  for  the  payment  of  prin- 
cipal and  interest,  the  money  to  be  advanced  as  required  for 
use,  and  interest  to  be  computed  on  the  several  sums  from  the 
date  when  paid  to  the  order  of  the  corporation. 

That  the  terms  and  conditions  upon  which  the  money  could 
be  obtained  being  known  to  the  trustees  of  the  town,  as  well  as 
to  the  proprietors  and  owners  of  lots  situated  on  the  river, 
the  note  or  bond  of  the  corporation  was  prepared  to  be 
executed  for  said  sum  of  $20,000,  whenever  the  loan  was 
made.  A  mortgage  was  also  prepared,  dated  27th  August, 
1837,  to  be  executed  by  as  many  of  the  owners  of  lots  on  the 
river  bank  as  might  be  willing  to  the  arrangement  by  which 
the  corporation  was  to  be  bound  to  pay  said  $20,000,  and  the 
lots  and  parts  of  lots  of  those  executing  the  mortgage  were  to 
be  held  as  security  for  the  said  payment.  The  mortgage,  as 
WTitten,  stated  truly  the  contract  for  the  loan,  as  finally  agreed 
on  by  the  directors  of  the  Bank. 

,  That,  on  the  18th  January,  1838,  the  trustees  of  Shawnee- 
town presented  to  the  board  of  directors  the  note,  prepared  as 
aforesaid,  payable  1st  January,  1839 ;  also  the  mortgage, 
executed  by   sundry  proprietors  of   lots,    dated  27th   August, 

1837,  upon  which  the  board  acted,  and  made  the  loan  upon 
the  terms  and  conditions  stated  in  the  note  and  mortgage. 

That,  in  pursuance  of  the  contract  of  the  loan,  the  bank 
opened  an  account  with  the  trustees  of  Shawneetown,  and  paid 
the  orders  or  checks  of  the  trustees  as  the  money  was 
required  for  use.     The   first  payment   was  made  19th  February, 

1838,  and  subsequent  payments  were  made  fi'om  time  to  time, 
until  26th  January,  1839,  when  $3,000  was  paid,  which,  added 
to  previous  payments,  made  $22,612  08  ;  that  for  $20,000  only 
of  said  sum  had  the  bank  any  security,  except  the  liability  of 
the  trustees  upon  the  orders. 
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That  the  money  so  loaned  and  advanced  was  used  by  said 
trustees  of  the  town  in  grading  and  paving  with  rock  the 
river  bank,  in  front  of  the  town,  as  provided  for  in  the  con- 
tract. It  was  so  used  under  the  direction  of  the  trustees,  and 
with  the  knowledge  and  approbation  of  the  mortgagors.  The 
actual  cost  of  the  improvement  was  $28,000  ;  and  a  less  sum 
would  not  have  protected  and  defended  the  town  against  the 
invasions  and  encroachments  of  the  river. 

That  by  such  improvement  the  river  bank  has  been  pro- 
tected and  prevented  from  falling  in,  and  the  mortgagors  have 
enjoyed  the  benefit  thereof.  Without  some  such  protection,  the 
tier  of  lots  on  the  bank  of  the  river  would  very  soon  have 
fallen  into  the  river ;  and  there  were  well-grounded  fears  that 
nearly  the  whole  of  the  town  would  have  been  swept  away 

At  the  time  of  the  expenditure,  the  population  of  Shawnee- 
town  numbered  at  least  1,000  inhabitants.  The  tier  of  lots 
on  the  bank  of  the  river,  with  the  improvements  thereon,  were 
estimated  to  be  worth  $150,000.  The  taxable  property  in  the 
town  was  worth  $300,000.  By  a  proper  and  reasonable 
exercise  of  the  taxing  power,  the  corporation  could  have  paid 
the  whole  cost  of  the  improvement  within  ten  years.  The 
wharfage  or  tax  upon  boats  alone  would  have  paid  the  interest 
and  have  kept  the  grading  and  paving  in  repair. 

That  at  the  date  of  last  payment  on  loan,  the  accruing 
interest  should  have  been  paid ;  and  the  trustees  of  the 
town  stood  indebted  the  $20,000,  payable  according  to  the 
contract  as  set  out  in  the  mortgage,  but  no  such  payment  was 
then  made. 

That,  on  the  13th  March,  1839,  the  bank  agreed  to  loan  to 
the  trustees  of  Shawneetown  $20,000,  provided  that  amount 
should  be  required  to  continue  the  improvements  of  the  streets 
and  alleys  of  the  town,  to  be  drawn  from  the  bank  by  the 
trustees,  when  needed  for  the  payment  of  said  work,  and 
interest  to  commence  on  each  sum  from  the  time  of  the 
advancement  thereof.  This  loan,  it  is  charged,  had  no  con- 
nection whatever  with  the  former  loan,  and  the  only  security 
taken  for  the  same  was  the  corporation  of  Shawneetown.  The 
money  was  loaned  to  be  used  in  improving  the  streets  and 
alleys,  whereas  the  money  previously  loaned  was  used  in 
grading  and  paving  with  rock  the  river  bank  in  front  of  the 
town.  Upon  the  loan  last  made,  only  $15,540  36  was  advanced 
and  used. 

That  separate  accounts  were  kept  by  the  bank  of  the  money 
advanced  on  said  two  loans. 

An  account  was  also  kept  with  reference  to  the  ordinary 
revenues  of  the  town,  the  same  being  deposited  as  collected, 
and  paid  out  on  orders  of  the  board  of  trustees. 
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About  1st  January,  1841,  the  trustees  of  the  town  and 
officers  of  the  bank  made  statements  of  the  accounts  between 
the  two  corporations  ;  and  without  any  authority  so  to  do,  by 
or  from  the  directors  of  the  bank,  the  three  accounts  were 
added  together,  producing  a  balance  against  the  trustees  of  the 
town  of  ^38,317  39,  for  which  sum  the  bond  or  note  of  the 
corporation  was  executed  by  the  trustees,  dated  1st  January, 
1841,  payable  1st  January,  1842,  with  six  per  cent,  per  annum 
interest  until  paid.  The  true  consideration  of  the  note  was 
and  is  the  money  loaned  upon  the  contracts  aforesaid,  and 
a  balance  due  the  bank  on  account  of  deposits  and  disburse- 
ments of  the  revenue  of  the  town;  the  original  bond  or  note 
for  the  $20,000  was,  without  authority  of  the  directors  of  the 
bank,  surrendered  and  destroyed. 

The  whole  of  the  money  loaned  to  the  trustees  of  the  town 
was  used  in  making  lasting  and  valuable  improvements,  and  the 
inhabitants  of  the  town  who  enjoyed  the  benefits  could  have 
paid  the  amount  so  used  without  any  serious  embarrassment. 
Their  failure  to  do  so  aided  very  materially  in  bringing  about 
the  bankruptcy  of  the  bank,  which  occurred  in  1842. 

The  bill  then  sets  out  the  assignment  of  the  property, 
rights,  &c.,  of  the  bank  to  Caldwell  and  Ryan,  as  assignees; 
the  appointment  of  trustees  and  the  conveyance  of  the  estate, 
rights,  credits,  &c.,  to  the  complainant,  as  trustee. 

That  neither  the  corporation  of  Shawneetown  or  the  in- 
habitants have  paid  the  money  loaned  as  aforesaid,  nor  the 
mortgagors.  That  the  corporation  of  Shawneetown  has  ceased 
to  exist;  no  person  to  sue,  &c.  The  defendants,  mortgagors 
and  those  claiming  property  subject  to  the  mortgage,  are  made 
parties,  and  decree  prayed  against  each  owner  of  mortgaged 
premises  for  the  pro  rata  amount  chargeable  against  the  prop- 
erty, &c. 

W.  Thomas  and  L.  Trumbull,  for  Appellant. 

Freeman,  Montgomery  and  Olney,  for  Appellees. 

Caton,  J.  A  bill  was  filed  by  the  predecessor  of  the  present 
complainant,  to  enforce  the  guarantee  or  mortgage,  to  which  a 
demurrer  was  sustained  by  the  circuit  court,  and  its  decision 
affirmed  by  this  court.  That  case  is  reported  in  14  111.  24. 
The  averments  of  this  bill  are  much  more  explicit  than  in  that, 
and  as  is  supposed  by  complainant,  a  new  and  a  sufficient  case 
is  presented.  A  demurrer  to  this  bill  has  also  been  sustained 
by  the  circuit  court,  and  again  must  the  decision  below  be 
affirmed  here. 
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This  bill  shows  that  a  meeting  of  the  stockholders  of  the  bank 
was  held  on  the  29th  of  July,  1837,  at  which  a  resolution  was 
adopted,  authorizing  the  board  of  directors  to  loan  to  the  trus- 
tees of  Shawneetown,  in  their  corporate  capacity,  for  the  term 
of  ten  years,  the  sum  of  twenty  thousand  dollars,  at  an  interest 
of  six  per  cent,  per  annum,  payable  annually,  with  ten  per  cent, 
of  the  principal,  upon  satisfactory  security  being  given,  etc. 
Accordingly  the  mortgage  was  prepared  and  executed  on  the 
27th  of  August  following,  reciting  the  substance  of  the  resolu- 
tion of  the  stockholders,  and  creating  a  guarantee  for  the  re- 
payment of  the  loan  and  interest.  This  mortgage  is  set  forth 
in  the  reported  case  referred  to.  Nothing  further  was  done  till 
the  eighteenth  of  January,  1838.  On  that  day  the  trustees  of 
Shawneetown  presented  to  the  board  of  directors,  their  note  or 
bond  of  that  date,  for  twenty  thousand  dollars,  payable  on  the 
first  of  January,  1839,  together  with  the  mortgage.  The  board 
of  directors  passed  an  order  reciting  that  the  trustees  of  Shaw- 
neetown had,  in  pursuance  of  the  resolution  of  the  stockholders, 
passed  on  the  twenty-ninth  of  July,  1837,  presented  their  note, 
stating  the  substance  of  it,  which  note  they  say  is  in  accordance 
with  a  mortgage  executed  by  sundry  citizens  of  Shawneetown, 
to  the  bank,  dated  the  twenty-third  of  August,  1837,  as  collat- 
eral security  for  the  punctual  payment  of  the  interest  and 
principal  of  said  note  of  twenty  thousand  dollars,  they  order 
that  the  said  note  be  discounted. 

The  only  question  which  needs  to  be  discussed  is  whether 
this  loan  was  in  fact  made  in  pursuance  of  the  terms  of  the 
mortgage  ?  Whether  the  mortgagors  ever  undertook  to  guarantee 
such  a  loan  as  Avas  made  to  the  trustees  of  Shawneetown  ?  The 
note  presented  was  ordered  to  be  discounted,  and  the  order 
recites  that  the  mortgage  was  presented  as  collateral  security 
for  the  punctual  payment  of  the  interest  and  principal  of  the 
note.  The  note  then  expresses  the  terms  of  the  loan,  and  that 
there  might  be  no  mistake  as  to  the  intention  of  the  parties,  the 
order  of  the  board  recites  its  substance,  stating  that  it  is  for 
twenty  thousand  dollars,  and  is  payable  on  the  first  of  January, 
1839.  By  presenting  a  note  payable  on  the  first  of  January, 
1839,  the  trustees  asked  a  credit  only  till  that  time,  and  the 
order  of  the  board  shows  unequivocally  that  they  intended  to 
give  a  credit  only  till  that  time.  The  note  expressed  the  con- 
tract between  the  parties,  and  a  suit  against  the  trustees  to 
collect  the  debt  would  have  been  brought  upon  the  note  and  not 
upon  the  mortgage.  The  town  was  debtor  to  the  bank  and  not 
the  mortgagors.  They  never  agreed  to  assume  any  personal 
liability  for  any  loan  to  the  town,  but  pledged  their  property  as 
collateral  security  for  a  loan  to  be  made  on  a  credit  extending 
4J 
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from  one  to  ten  years.  No  such  loan  was  ever  made,  for  no  such 
credit  was  ever  given.  The  note  was  discounted  and  the  loan 
was  made  on  the  eighteenth  of  January,  1838,  and  in  less  than 
one  year  from  that  time  the  whole  amount  became  due,  and  the 
bank  had  a  perfect  right  to  sue  the  town  upon  the  note  and 
enforce  the  payment.  No  defence,  at  least  so  far  as  is  shown 
by  the  bill,  could  have  been  set  up  to  defeat  the  action  upon  the 
note.  It  is  not  even  pretended  that  any  mistake  Avas  made  in 
drawing  up  the  note  by  the  trjcofcees,  or  by  the  board  of  directors 
in  reading  it.  On  the  contrary,  the  recitals  in  the  order  of  the 
board  of  directors  show  conclusively  that  they  perfectly  under- 
stood the  note  according  to  its  tenor.  The  mortgage  was  the 
instrument  which  Avas  misunderstood.  Its  provisions  were 
evidently  misapprehended,  and  that  too  in  its  most  important 
particulars,  and  to  such  an  extent  as  almost  to  induce  the  belief 
that  it  could  never  have  been  read  by  the  directors.  But  the 
guarantors  are  not  responsible  for  any  m'.sapprehension  of  the 
terms  of  the  guarantea  by  the  bank.  They  made  their  mortgage 
and  prescribed  the  terms  of-  the  loan,  the  re-payment  of  which 
it  was  to  guarantee.  They  had  a  right  to  prescribe  the  terms, 
which  no  other  parties  had  a  right  to  change.  No  such  loan  as 
they  agreed  to  guarantee  was  ever  made,  and  they  never  agreed 
to  guarantee  the  loan  which  was  made.  They  were  as  much 
strangers  to  that  transaction,  as  if  they  had  never  executed  the 
mortgage.  In  the  case  of  Ryan  v.  Trustees  of  Shawneetown, 
already  referred  to,  this  question  was  sulB&ciently  examined,  and 
it  is  quiie  unnecessary  to  go  over  the  ground  again.  It  was 
there  held  that  in  order  to  create  a  liability  upon  the  mortgage, 
it  was  necessary  to  make  a  loan  such  as  was  recited  in  the  mort- 
gage, and  to  guarantee  which,  it  was  executed.  This  bill  does 
not  show  that  any  such  loan  was  ever  made,  but,  on  the  contrary, 
it  shows  a  loan  of  an  entirely  different  character. 

It  was,  however,  insisted  that  the  mortgage  must  be  held  good 
for  one  instalment  of  ten  per  cent,  due  on  the  first  day  of  Jan- 
uary, 1839.  By  reference  to  the  mortgage  it  will  be  seen  that 
none  of  the  principal  of  the  loan  was  to  become  due  till  one  year 
from  that  time.  The  words  of  the  mortgage  are,  "  and  paying 
the  principal  of  said  loan  actually  drawn  in  instalments  of  ten 
per  cent,  per  annum,  after  the  first  day  of  January,  1839."  They 
were  to  make  annual  payments  of  ten  per  cent,  after  the  first  of 
January,  1839,  and  not  before.  But  even  admitting  that  one 
instalment  of  the  principal  or  some  of  the  interest  had  happened 
to  become  due  at  the  maturity  of  the  note,  still  it  would  not 
make  such  a  loan  of  money  as  the  mortgagors  agreed  to  guar- 
antee. Without  examining  any  other  question  raised  upon  the 
argument,  we  think  the  decree  sustaining  the  demurrer  should 
be  affirmed.  Decree  affirmed. 
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Samuel  Steele,  Plaintiff  in  Error,  v.  William  Hobbs,  Defendant 

in  Error. 

ERROR   TO  HARDIN. 

A.  sold  B.  a  mare  for  $70,  and  B.  was  to  sell  her  in  the  fall,  and  if  she  brought 
less  than  that  sum,  A.  was  to  make  good  the  deficit ;  without  the  fault  ofB.  the 
mare  beoame  worthless ;  he  tendered  the  mare  to  A. ,  and  demanded  arepayment 
of  the  price  paid  for  her  :  Held,  that  A.  could  recover,  as  so  much  money  paid 
upon  a  consideration  that  had  wholly  failed. 

This  cause  was  tried  before  Denning,  Judge,  and  a  jury,  at 
August  term,  1853,   of  Hardin  Circuit  Court. 

W  ARREN  &  Montgomery,  for  Plaintiff  in  Error. 

J.  A.  Logan,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  b}- 
Steele  against  Hobbs.  On  the  trial  the  plaintiff  introduced  the 
following  evidence :  Elizabeth  Steele  testified  that  she  heard  a 
conversation  between  the  parties  in  the  Spring  of  1851,  con- 
cerning a  mare ;  plaintiff  said  $70  Avas  too  much  for  the  mare, 
and  if  he  bought  her  he  would  have  to  sell  her  again,  as  he  was 
going  to  California  in  the  fall,  and  she  would  not  then  bring 
|70  ;  defendant  said  that  plaintiff  might  take  the  mare  at  |70, 
and  if  she  did  not  bring  that  amount  in  the  fall,  he  would  pay 
back  the  difference ;  plaintiff  said  he  would  take  the  mare  on 
that  condition.  James  Steele  testified  to  the  same  conversation  : 
plaintiff  intended  to  go  to  California  in  the  fall,  and  wanted  to 
take  the  money  with  him.  It  was  finally  agreed  between  the 
parties,  that  plaintiff  would  take  the  mare  at  $70,  and  sell  her 
in  the  fall  for  the  best  price  he  could  obtain,  and  if  she  brought 
less  than  $70,  defendant  would  refund  the  balance  ;  the  Avitness 
discovered  in  a  few  days  that  the  mare  had  the  poll-evil,  and 
during  the  summer  she  became  entirely  worthless,  and  could  not 
have  been  sold  for  anything  in  the  fall ;  plaintiff  took  proper 
care  of  the  mare,  and  used  every  effort  to  cure  her.  Mills 
testified  that  the  mare  had  the  poll  evil  in  the  summer  of  1851, 
and  was  still  badly  afflicted  with  that  disease ;  plaintiff  offered 
to  sell  the  mare  to  witness  in  the  fall  of  1851,  and  witness  would 
have  paid  a  fair  price  for  her  if  she  had  not  been  diseased ; 
plaintiff  proposed  to  let  witness  have  the  mare  for  twenty- five 
cents,  but  he  refused  to  take  her  on  any  terms.  Sims  testified 
that  he  wanted  to  purchase  a  horse  in  the  summer  of  1851,  and 
was  referred  to  plaintiff;  plaintiff  was  anxious  to  sell  the  mare, 
but  witness  considered  her*  worthless,  and  declined  to  buy  her. 
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Alexander  Steele  testified  that  the  mare  would  not  have  sold 
for  anything  in  the  fall  of  1851,  or  at  any  time  since  ;  plaintiff 
frequently  offered  to  sell  the  mare ;  at  one  time  the  mare  ap- 
peared to  be  getting  better,  and  witness  proposed  to  give  plaintiff 
an  old  cow  for  her,  but  plaintiff  would  not  have  the  cow.  Bar- 
bour testified  that  the  mare  was  badly  diseased  in  the  fall  of 
1851,  and  could  not  have  been  sold  at  any  price.  Walker  testi- 
fied that  the  mare  could  not  have  been  sold  for  anything  in  the 
fall  of  1851 ;  she  had  a  colt  in  the  spring  of  1852,  now  worth 
$15  or  $20.  Ralph  testified  that  plaintiff  returned  from  Cali- 
fornia in  the  spring  of  1853,  and  in  June  following  tendered 
the  mare  to  defendant,  and  asked  him  to  refund  the  amount  paid 
for  her ;  defendant  refused  to  receive  the  mare,  and  repay  the 
money.  Warren  testified  that  in  1851  he  paid  defendant  $10 
for  plaintiff,  and  both  parties  said  it  was  the  balance  due  on  the 
mare. 

The  defendant  produced  the  following  testimony  :  Matthews 
testified  that  he  proposed  to  give  defendant  $60  for  the  mare,  a 
short  time  before  he  sold  her  to  plaintiff.  Critchler  testified 
that  he  told  plaintiff  in  the  spring  of  1851,  that  he  had  paid  a 
very  big  price  for  the  mare,  and  plaintiff  said  it  made  no  differ- 
ence, as  he  had  defendant  bound  to  make  it  all  right ;  the  mare 
was  badly  diseased  in  the  fall  afterwards.  Gilbert  testified  that 
early  in  the  summer  of  1851,  he  offered  plaintiff  $80  for  the 
mare,  if  he  would  wait  for  the  money,  but  plaintiff  ^said  he  did 
not  wish  to  sell  her  at  that  time,  in  that  way.  Jackson  testified 
that  he  saw  the  mare  in  the  summer  of  1851,  and  did  not  notice 
that  anything  was  the  matter  with  her.  Lemars  testified  that 
he  saw  plaintiff  working  the  mare  four  or  five  times  in  the  sum- 
mer of  1851 ;  she  was  badly  afilicted  with  the  poll- evil  in  the 
fall. 

The  jury  returned  a  verdict  for  the  defendant,  and  the  court 
refused  to  grant  a  new  trial. 

The  contract  was  that  Steele  should  pay  Hobbs  $70  for  the 
mare,  and  sell  her  in  the  fall  for  the  best  price  he  could  obtain, 
and  in  case  she  then  brought  less  than  that  sum,  Hobbs  should 
refund  the  excess.  Steele  accordingly  advanced  the  money,  and 
received  the  mare.  The  proof  shows  that  he  took  reasonable 
care  of  the  animal,  and  endeavored  in  good  faith  to  sell  her  in 
the  fall.  But  the  mare  in  the  mean  time  became  entirely  worth- 
less without  his  fault,  and  it  was  therefore  not  in  his  power  to 
effect  a  sale.  He  then  tendered  the  mare  to  Hobbs,  and  de- 
manded re-payment  of  the  $70.  Having  performed  the  contract 
on  his  part,  and  offered  to  restore  the  property,  he  was  clearly 
entitled  to  recover  back  the  amount  advanced  to  Hobbs,  as  so 
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much  money  paid  upon  a  consideration  that  had  wholly  failed. 
The  verdict  of  the  jury  was  manifestly  against  the  evidence,  and 
the  court  erred  in  not  setting  it  aside. 

The  judgment  must  be  reversed,  and  the  cause  be  remanded. 

Judgment  reversed. 


Newton  D.  Clark,  Plaintiff  in  Error,  v.  Jonathan  C.   Willis, 
Defendant  in  Error. 

ERROK  TO  POPE. 

In  order  to  reverse  ajudg-ment  because  anew  trial  was  refused,  the  whole  of 
the  evidence  must  be  presented  by  the  bill  of  exceptions. 

This  cause  was  heard  before  Parrish,  Judge,  at  April  term, 
1854,  of  Pope  Circuit  Court. 

T.  G.  C.  Davis,  for  Plaintiff  in  Error. 

J.  A.  Logan,  for  Defendant  in  Error. 

Treat,  C.  J.  Clark  brought  an  action  of  trespass  against 
Willis.  It  was  tried  by  a  jury,  who  returned  a  verdict  for  the 
defendant.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict.  The  refusal  to  grant  a  new 
trial  is  assigned  for  error.  This  assignment  cannot  be  considered. 
To  reverse  a  judgment,  it  must  affirmatively  appear  from  the 
record  that  error  has  been  committed.  Such  is  not  the  case 
with  this  record.  The  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  evidence.  The  court,  therefore,  cannot  say 
that  the  finding  of  the  jury  was  erroneous.  The  testimony  may 
have  fully  warranted  the  verdict.  The  whole  of  the  evidence 
ought  to  be  incorporated  in  the  bill  of  exceptions,  to  enable  this 
court  to  review  the  decision  of  the  jury.  As  this  is  not  done, 
the  court  must  intend  that  the  evidence  was  sufficient  to  sustain 
their  verdict.  Harmon  v.  Thornton^  2  Scam.  351  ;  Roivan  v. 
Dosh,  4  ibid.  460  ;  Bates  v.  Bulkley,  2  Gilm.  389  ;  Granger 
V.  Warrington,  3  ibid.  299  ;  Webster  v.  Enfield,  5  ibid.  298  ; 
Buckmaster  v.  Cool,  12  111.  74,  and  post.  138. 


The  judgment  is  affirmed. 


Judgment  affirmed. 
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IsHAM  Blankenship,  Plaintiff  in  En-or,  v.   Joseph  Cutrell, 
Defendant  in  Error. 

^       ERROR  TO  WILLIAMSON. 

No  contract,  promise,  or  assumpsit,  or  imdertakiiig  to  pay  for  improvements 
upon  the  public  lands,  made  after  the  purchase,  can  be  implied  in  law,  but  the 
party  claiming  must  show  an  express  agreement  to  pay. 

This  cause  was  heard  before  Parrish,  Judge,  at  April  term, 
1854,  of  Williamson  Circuit  Court. 

A.  P,  CoRDER,  C.  Qi.  Simons,  and  J.  Jack,  for  Plaintiff  in 
Error. 

J.  Allen  and  J.  A.  Logan,  for  Defendant  in  Error. 

Scates,  J.  The  defendant  Cutrell  declared  in  assumpsit,  upon 
a  special  contract  to  pay  him  the  worth  of  an  improvement  made 
upon  the  public  land.  On  trial  of  the  general  issue,  it  appeared 
in  evidence  that  after  Blankenship  had  purchased  the  land  of 
the  government  upon  which  Cutrell  had  made  the  improvement, 
they  met  casually  in  the  road,  when  Cutrell  asked  him  what  he 
had  concluded  to  do  about  that  land,  to  which  he  replied,  I  have 
concluded  to  let  you  have  twenty  acres  and  John  twenty  acres, 
(meaning  Cutrell's  son.)  To  this  Cutrell  rejoined,  I  will  not  do 
that ;  for,  take  it  either  way,  it  will  split  up  my  field  so  that  I 
will  lose  part  of  my  labor.  To  this  Blankenship  again  replied,  I 
do  not  want  your  labor  for  nothing,  I  will  do  what  is  right 
about  it.  Thereupon  Cutrell  invited  Blankenship  to  come  over 
to  his  house  and  stay  all  night,  which  Blankenship  agreed  to  do. 

This  was  all  the  evidence,  substantially,  in  relation  to  the  con- 
tract. As  we  deem  it  insufficient  to  support  the  declaration,  I 
shall  not  notice  that  relative  to  the  value  of  the  improvement. 

A  promise  made  after  the  land  was  purchased  from  the  United 
States,  to  pay  for  improvements  made  before  the  purchase,  was 
held  to  be  without  consideration  by  this  court,  in  Carson  v. 
Clark^  1  Scam.  113;  Hutson\.  Overbury,  ibid.  170.  See  also, 
Blair  v.  Worley^  ibid.  178  ;  Eoherts  v.  Green,  ibid.  396  ; 
Toivnaend  v.  Briggs,  ibid.  472. 

Doubts  seemed  to  exist  as  to  the  validity  of  such  a  promise, 
made  before  entry  or  purchase  from  the  United  States. 

The  act  of  1831  was  made  to  remove  all  doubt,  by  declaring 
such  promises  valid  ;  and  so  the  law  stood  until  1839,  when 
another  declared  that    ''  contracts,    promises,    assumpsits,     or 
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undertakings,  made  subsequent,  as  well  as  those  made  previous 
to  the  purchase  of  said  lands  from  the  government  of  the  United 
States,"  should  be  valid  and  binding.  Rev.  Stat.,  1845,  p.  336, 
Seel;  p.  617,  Sees.  1  and  2. 

Under  the  former  act,  this  court  held,  in  Johnson  v.  Moulton, 
1  Scam,  534,  that  an  express  promise  to  pay  for  an  improve- 
ment upon  the  public  land,  was  binding  upon  the  promissor, 
although  no  price  was  fixed  by  him,  but  that  the  value  might  be 
shown  by  evidence. 

This  principle  has  been  recognized  and  enforced  since  the  act 
of  1839  extended  the  promise  to  cases  after  purchase  of  the 
government,  in  Taylor  v.  Davis,  11  111.  11.  This  last  case 
has  gone  as  far  as  it  is  possible  for  the  court  to  go  in  sustaining 
this  class  of  promises. 

We  shall  not  extend  this  principle  further  to  aid  cases  of 
this  character,  as  no  greater  liberality  of  presumption  can 
possibly   be   indulged. 

Tested  by  these  principles,  the  defendant  has  not  brought 
himself  within  the  rules  laid  down  by  them.  The  consideration 
does  not  amount  to  a  valuable  one  in  law,  and  at  most  can  only 
be  classed  with  those  which  might  raise  a  moral  obligation. 
Therefore  no  "  contract,  promise,  assumpsit,  or  undertaking," 
can  be  implied  in  law,  but  the  party  must  show  an  express  agree- 
ment to  pay.  Now,  while  the  amount  or  value  of  the  improve- 
ment might  be  added  by  evidence  to  an  express  promise  to  pay 
the  value,  we  cannot  go  further,  by  allowing  a  promise  or  offer 
to  sell  the  land  itself,  to  be  construed  and  converted  into  a 
promise  to  pay  for  the  improvmenets  in  money.  Nor  can  we 
presume  an  acceptance  of  such  an  offer,  against  the  express 
refusal  of  the  party. 

The  substance  and  manner  of  Catrell's  question  to  Blanken- 
ship, clearly  conveys  the  impression  that  the  parties  had  had 
previous  conversation  about  a  sale  of  all  or  part  of  the  land 
itself,  and  this  is  so  understood  by  Blankenship,  as  shown  by 
his  answer,  that  he  had  concluded  to  let  Cutrell  and  his  son 
have,  each,  twenty  acres  of  the  land.  This  offer  is  promptly 
and  fully  rejected,  and  no  ground  is  left  for  a  presumption  of 
acceptance  to  rest  upon.  This,  then,  does  not  constitute  the 
contract,  promise  or  undertaking.  The  remainder  is  no  better- 
Blank  enship  says  :  "  I  do  not  want  your  labor  for  nothing,  Twill 
do  what  is  right,"  and  this  was  accepted.  What  is  "  right," 
as  contained  within  the  terms  of  this  ])romise  ?  Cutrell  had 
rejected  the  offer  of  twenty  acres,  saying,  "  take  it  either  way, 
it  will  split  up  my  field,  so  that  I  will  lose  part  of  my  labor." 
Take  the  lines  of  twenty  acres  "  either  way,"  and  they  cannot 
be  made  to  cover  my  improvements,  seems   to  be  the  ground  of 


64  MOUNT  VERNON, 

Parker  v .  Brooks. 

the  Objection.  In  this  light,  or  in  case  you  let  me  have  the  forty 
instead  of  my  son  twenty,  still  the  whole  improvement  is  not 
included.  In  what  sense  can  this  objection  be  understood?  It 
seems  to  me  to  matter  but  little,  so  far  as  the  subsequent  promise 
has  application.  "I  will  do  what  is  right"  in  reference  to  the 
ground  of  your  objection  to  my  offer,  which  you  reject  as  made. 
If  twenty  acres  cannot  be  made  to  cover  your  improvement, 
instead  of  letting  your  son  have  twenty  I  will  let  you  have 
forty,  may  be  better  understood  than  a  promise  to  pay  in  cash 
the  valuation  of  the  improvements.  Again,  if  forty  acres,  in 
two  twenties,  or  forty  together,  will  not  meet  the  object,  it  may 
be  better  understood  as  a  promise  to  enlarge  the  quantity  suffi- 
ciently to  include  the  improvement,  and  so  secure  to  him  his 
labor. 

We  are  not  able  to  give  to  this  promise  a  definiteness  and 
point  to  pay  the  value  in  cash,  without  adding  to  its  terms,  our 
own  conclusions  of  what  we  think  ought  to  have  been  done  ;  and 
which  might  be  as  various  as  the  number  called  upon  to  decide, 
without,  in   effect,  making  a  contract  for  the  party. 

We  all  know,  and  readily  recognize,  the  difference  between 
paying  money  and  other  property.  The  distinction  is  more 
marked,  between  an  offer  to  sell  property,  and  a  promise  to  pay 
money. 

We  think  the  proof  shows  an  offer  to  sell  part  of  the  land  to 
Cutrell,  with  a  view  of  allowing  him  to  secure  his  labor  by 
purchase  of  the  land  upon  which  he  made  the  improvements, 
and  is  not  a  promise  to  pay  for  the  improvement  itself. 

Taking  this  view  of  the  testimony,  we  think  the  verdict 
clearly  against  the  evidence,  and  a  new  trial  should  have  been 
granted. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


J.  H.  Paeker,  use  of  Alexakder  L.  Byers  et.  al.^  Plaintiff  in 
Error,  v,  William  Brooks,  Defendant  in  Error. 

ERROR  TO  CLAY. 

A  copy  of  au  instrument  is  only  required  to  be  filed,  where  it  is  specially  declared 

on,  and  is  made  the  foundation  of  the  action. 
Where  an  instrument  is  only  introduced  in  evidence  in  support  of  another  sort  of 

claim  and  is  not  specially  counted  upon,  the  statute  does  not  require  a  copy  tc 

he  tiled  mth  the  declaration. 
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A  receipt  acknowledging  the  payment  of  money  on  account  of  hogs,  to  be  there- 
after delivered,  may  be  oflfered  in  evidence,  under  a  count  for  money  had  and 
received  ;  although  a  copy  is  not  tiled  with  the  declaration. 

This  cause  was  heard  before  Harlan,  Judge,  and  a  jury,  at 
September  term,  1853,  of  the  Clay  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff  in  EiTor. 

C.  Constable,  for  Defendant  in  Error. 

Caton,  J.  The  declaration  in  this  case  contains  three  counts. 
The  two  first  are  special,  upon  a  contract  for  the  sale  of  hogs, 
and  the  third  is  a  common  count  for  money  advanced,  and  for 
money  had  and  received.  On  the  trial  the  plaintiff  offered  in 
evidence,  under  the  first  and  second  counts,  the  following  : 

"December  10, 1852. 
Received  of  James  Parker,  ten  dollars  on  my  lot  of  pork  hogs,  30  or  40  head ;  to 
be  delivered  at  Alexander  Maxwell's,  between  the  20th  and  'iSth  of  this  month, 
and  weighed  gross,  and  one-fifth  to  be  deducted  off  the  gross  weight,  at  $4.62^ 
per  cwt.  all  round. 

W.  BROOKS." 

This  differed  from  the  special  agreement  declared  upon,  and 
was  for  that  reason  properly  ruled  out  under  the  two  first  counts. 
The  plaintiff  then  offered  it  under  the  common  count,  when  it 
was  again  objected  to  and  ruled  out  by  the  circuit  court.  In 
this  we  think  the  court  eiTed.  It  could  have  been  offered  with 
no  other  view  under  the  common  count  than  to  recover  back  the 
money  which  had  been  paid  upon  the  agreement ;  and  for  that 
purpose  it  was  competent  evidence,  to  be  followed  up  with  other 
proof,  showing  an  abandonment  of  the  agreement  by  the  defend- 
ant, without  the  fault  of  the  plaintiff.  That  count  was  for 
money  had  and  received,  and  this  paper  contained  evidence 
direct  of  the  receipt  of  the  money,  and  was  the  first  step  to  be 
proved,  to  establish  a  case  of  action  under  that  count.(«)  It  was 
not  one  of  those  cases  for  the  counsel  to  explain  the  purpose  for 
which  it  was  offered,  and  show  that  explanation  in  the  bill  of 
exceptions.  It  could  have  but  one  legitimate  bearing,  and  that 
was  manifest  and  palpable.  It  cannot  be  presumed  that  it  waa 
offered  with  the  view  of  recovering  upon  it  directly,  for  the  non- 
delivery of  the  hogs,  for  the  third  count  was  not  upon  the  con- 
tract at  all.  Nor  is  the  objection  tenable,  which  was  urged  at 
the  bar,  that  it  was  not  admissible  in  evidence,  for  the  reason 
that  no  copy  of  the  instrument  was  filed  with  the  declaration. 
Admitting  that  an  objection  of  this  kind  can  first  be  made  at 
the  trial,  and  still  the  objection  would  not  be  good  here,   for  the 

(a)     Ante.  33  and  notes. 
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reason  that  the  statute,  which  requires  that  the  party  who  sues 
upon  an  instrument  in  writing,  should  file  a  copy  of  the  instrument 
with  the  declaration,  is  not  applicable,  for  the  reason  that  the 
third  count  was  not  upon  the  instrument  at  all.  A  copy  is  only 
required  to  be  filed  where  the  instrument  is  specially  declared 
on,  and  is  made  the  foundation  of  the  action.  Where  the 
insti'ument  is  only  introduced  in  evidence,  in  support  of  another 
sort  of  claim,  and  is  not  specially  counted  upon,  the  statute  does 
not  require  a  copy  to  be  filed,  (a) 

The  judgment  of  the   circuit  court   must  be   reversed  and   the 
cause  remanded. 

Judgment  reversed. 

\     Chiiraasero  vs.  Gilbert  26  111.  B.  39  Sti-atton  vs.  Henilerson26  Id.  75;  Archer  vs. 
Claflin    31  Id.  317. 


Ezra  Baker,    Plaintiff"   in  Error,  v.    Wright   B.    Pritchett 
Defendant  in  Error. 

ERROR  TO  CRAWFORD. 

Where  a  verdict  is  erroneous,  and  manifestly  against  the  evidence,  a  new  trial 
should  be  granted. 

The  opinion  of  the  Court  furnishes  a  statement  of  the  case. 
The  cause  was  tried  before  Harlan,  Judge,  and  a  jury,  at  March 
term,  1854,  of  Crawford  Circuit  Court. 

A.  KiTCHELL,  for  Plaintiff"  in  Error. 

C.  Constable,  for  Defendant  in  Error. 

Caton,  J.  There  can  be  no  doubt  that  the  jury  fell  into 
Bome  gross  error  in  regard  to  the  law  of  the  evidence,  in  mak- 
ing up  their  verdict.  In  September,  1847,  the  parties  had  an 
accounting  and  settlement  together  of  all  demands,  except  for 
the  defendant's  services,  at  which  the  defendant  was  found 
indebted  to  the  plaintiff"  in  the  sum  of  ^670,  for  which  a  due 
bill  was  given,  containing  a  memorandum  of  the  settlement,  and 
a  schedule  of  the  items  of  the  settlement,  of  which  each 
party  took  a  copy.  The  copy  of  the  due  bill  and  the  schedule 
were  filed  with  the  declaration  in  the  cause,  which,  at  the 
time  of  the  trial,  were  lost  from  the  files  and  could  not  be 
found.  The  contents  of  the  due  bill  were  proved  at  the 
trial,  but  the  witness  could  not  recollect  the  items  embraced  in 
the  schedule.     As  a  set- off",  the  defendant  proved  one  month's 
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service  in  November,  at  two  dollars  per  day,  and  also  service 
from  the  fifteenth  of  February  to  the  tenth  of  June,  upon  the 
value  of  which,  several  witnesses  were  examined,  who  varied 
in  their  opinion  from  one  to  five  dollars  per  day.  This  is  all 
the  set-ofi"  of  which  there  is  the  least  particle  of  evidence  in 
the  record,  except  services  for  twenty- eight  nights  during  the 
time,  watching  the  boats,  which  one  of  the  witnesses  thinks  was 
worth  five  dollars, per  night.  Allowing  the  highest  price  set 
upon  these  services  by  any  of  the  witnesses,  and  the  amount 
does  not  exceed  six  hundred  and  forty-seven  dollars,  which  set 
ofi"  against  the  amount  due  upon  the  settlement,  leaves  a  balance 
due  the  plaintiff,  of  twenty-three  dollars,  without  reckoning 
interest  upon  the  due  bill.  The  jury,  nevertheless,  rendered  a 
terdict  in  favor  of  the  defendant  for  $283. 

During  the  trial,  certain  receipts  were  shown  to  one  of  the 
■witnesses,  purporting  to  be  signed  by  third  persons,  acknowledg- 
ing the  payment  of  several  hundred  dollars  from  the  defendant 
on  account  of  the  plaintiff,  but  the  witness  testified  that  he  knew 
nothing  about  them  in  any  way,  and  they  were  not  even  offered 
in  evidence  to  the  jury.  They  were  all  dated  previous  to  the 
eettlement,  and  there  was  no  pretense  or  effort  to  show  that 
they  were  not  included  in  the  settlement.  It  is  impossible  to 
account  for  so  extraordinary  a  verdict,  except  upon  the  supposi- 
tion, that  these  receipts  in  some  way  got  before  the  jury,  and 
were  allowed  by  them  to  the  defendant.  Be  this  as  it  may,  the 
verdict  is  unquestionably  wrong,  and  should  have  been  set  aside 
by  the  circuit  court,  and  a  new  trial  granted.(a) 

The  judgment  must  be  reversed  and  the  cause  remanded. 

J-*idcrment  reversed, 

(a)    Soiithworth  vs.  Iloag  42  Ul.  R.  4-19. 
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Nelson  B.  Beers,  Plaintiff  in  Error,  v.  Elbridge  Williams, 
Defendant  in  Error. 

ERROR  TO  CASS. 

A  plea  which  avers  that  a  note  was  g^iven  for  a  steam  boiler  and  fire-place,  and  the 
warranty  thereof  as  to  quality,  and  a  breach  of  that  warranty,  by  averring  that 
they  were  valueless,  shows  a  failure  of  consideration,  and  is  a  good  plea. 

A  manufacturer  who  sells  a  steam  boiler,  impliedly  warrants  that  it  is  made  of 
sound  material  and  good  workmanship. 

This  case  was"  heard  before  Walker,  Judge,  at  November 
term,  1853,  of  the  Cass  Circuit  Court.  The  plea  to  wbick  the 
demurrer  in  the  Circuit  Court  was  sustained,  is  set  out  at  length 
in  the  opinion. 

D.  A.  Smith,  for  Plaintiff  in  En-or. 

W.  A.  and  J.  Grimshaw,  for  Defendant  in  Error. 

Caton,J.  The  declaration  was  upon  a  promissory  note,  to 
which  the  defendant  filed  the  following  pleas  :  "And  the  said 
defendant,  by  leave  of  the  court,  etc.,  comes  and  defends,  etc., 
and  to  the  first  count  of  the  said  declaration,  says  actio  non,  be- 
cause they  say,  that  the  consideration  for  which  the  said  note 
sued  on  was  given,  was  a  boiler  and  fire-place  manufactured  by 
the  said  plaintiff,  and  the  warranty  that  the  said  boiler  and  fire- 
place were  reasonably  fit  and  proper  for  the  purpose  they  were 
intended,  and  for  no   other  consideration.     And  the  defendant 
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avers  that  they  were  intended  for  driving  the  machinery  of  a 
grist  and  saw  mill  at  Virginia,  Cass  County,  Illinois,  for  which 
boiler  and  fire-place  and  the  warranty  thereof,  the  defendant 
paid  three  hundred  dollars  cash,  and  executed  the  note  sued  on 
for  the  balance ;  and  the  said  defendant  avers  that  said  boiler 
and  fire-place  were  not  reasonably  fit  and  proper  for  the  place 
they  were  intended  as  aforesaid,  but,  on  the  contrary,  thej 
were  unfit  and  improper  in  this,  that  they  were  unsound  and  de- 
fective ;  in  consequence  of  which  unsoundness  and  defectiveness, 
upon  full  and  proper  trial  thereof  by  defendant,  the  said  boiler 
and  fire-place  exploded,  and  they  consequently  failed  to  answer 
the  purp  ose  for  which  they  were  intended  and  warranted  as 
aforesaid ;  wherefore,  he  says  that  the  consideration  of  said 
note  has  wholly  failed,  etc. "(a)  To  this  plea,  a  demurrer  was  filed, 
which  was  sustained  by  the  court,  and  which  decision  is  now 
assigned  for  error. 

There  can  be  no  doubt  that  the  plea  shows  a  good  defense  to 
the  note.  It  shows  that  the  note  was  given  for  a  steam  boiler 
and  fire-place,  and  the  warranty  thereof  of  a  certain  quality,  and 
the  breach  of  that  waiTanty,  and  that  they  were  valueless.  If 
that  be  true,  there  is  certainly  a  failure  of  the  consideration  of 
the  note.  The  case  was  argued  upon  the  supposition  that  the 
plea  only  shows  an  implied  warranty  arising  from  the  circum- 
stances of  the  transaction.  But  the  plea  positively  avers  a  war- 
ranty in  express  terms  ;  and  whether  that  warranty  was  a  part  of 
the  express  contract  of  sale,  or  is  but  an  implication  arising  out 
of  the  circumstances  of  the  sale,  could  only  be  apparent  from 
the  proof  upon  the  trial;  for  it  would  be  as  competent  to  prove 
one  kind  of  warranty  as  the  other  under  the  plea.  The  plea 
shows  that  there  was  a  warranty  of  some  sort,  and  it  makes  no 
difierence  whether  it  was  an  express  or  an  implied  warranty,  so 
long  as  the  fact  is  admitted  that  there  was  a  warranty.  The 
question  does  not  necessarily  arise,  as  was  supposed,  whether 
the  manufacturer  of  an  article  warrants  it,  by  implication,  to  be 
fit  for  the  particular  purpose  for  which  it  was  sold.  But  the  plea 
does  show  circumstances  from  which  the  law  will  imply  a  par- 
ticular warranty,  though  possibly  not  to  the  extent  contended 
for  upon  the  argument.  It  shows  that  the  plaintiff  manuf acturerd 
and  sold  to  the  defendant  a  steam  boiler,  and  that  the  boiler 
was  defective  and  unsound ;  and  that  in  consequence  and  bj 
reason  thereof,  upon  a  fair  trial,  or,  in  other  words,  with  proper 
usage,  the  boiler  exploded.  Now,  we  cannot  entertain  a  doubt 
that  the  manufacturer  who  sells  a  steam  boiler  impliedly  war- 
rants that  it  is  made  of  sound  material  and  good  workmanship.  (6) 
The  wan-anty  may  not  extend  to  any  particular  thickness  of  iron, 
for  that  is  visible  on  inspection,  nor  that  it  will  sustain  any  given 

(a)     Griffin  vs.  Kctchum  18  111.  R.  392  and  notes, 
(rt)     Misaer  vs.  Urauger  4  Gil.  li.  78  and  notes. 
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pressure  ;  but  every  consideration  of  public  policy  and  private 
justice  demands  the  rule,  that  the  manufacturer  shall  be  answer- 
able for  the  quality  of  the  material  used  and  f Of  Ihe  integrity  of 
the  workmanship.  The  plea  tells  us  that  this  boiler  was  not 
sound,  and  that  by  reason  of  its  unsoundness,  and  with  proper 
treatment,  it  exploded.  We  must  hold,  that  here  was  an  implied 
.warranty  that  ,it  was  fit  for  a  boiler  and  sound,  and  the  plea 
shows  a  breach  of  that  warranty ;  but  beyond  that,  the  plea 
shows  an  express  warranty  and  a  breach. 

The  judgement  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


EiCHAUD  MoTsmGEE,  guardian  of  Paschal  Taylor  and  others, 
interpleaded  with  Thomas  F.  Wolf,  administrator  of  John 
Taylor,  Plaintiff  in  Error,  v.  William  D.  Coleman,  Defendant 
in  Error, 

ERROR    TO    FULTON. 

Heirs  appearing  before  the  county  court,  by  their  guardian,  to  contest  the  validity 
of  claims  against  the  estate  of  theirancestor,  should  defend  in  the  name  of  the 
administrator:  and  an  appeal  to  the  circuit  court,  if  taken  by  the  opposite  party, 
should  bring  the  administrator  only  into  that  court,  and  the  heirs  may  equally 
contest  there. 

Upon  a  default,  assesment  of  damages  and  judgment  in  the  circuit  court,  the  heim 
cannot  comio  lain  of  the  assessment  in  this  court  unless  there  is  a  bill  of  exceptions 
showing  all  the  evidence  upon  the  inquiry  of  damages. 

Where  a  party  is  dissatisiied  with  the  assessmentupon  a  writ  of  inquiry,  affidavit! 

J  should  be  filed  showing  all  the  evidence  heard;  and  then  the  inquest  may  be  set 
aside  andthepaityletinto  make  his  defence;  and  incase  of  refusal  to  do  so, 

,    this  court  might  correct  the  error. 

This  cause  was  originally  commenced  in  the  county  court  of 
Fulton  County,  and  is  founded  on  three  promissory  notes^' signed 
by  Paschal  Taylor,  Eli  Taylor  and  John  Taylor,  payable  to  John 
Coleman,  and  assigned  in  blank  by  the  administrators  of  John 
Coleman,  then  deceased,  two  of  which  notes  were  without  seal 
and  the  other  under  seal,  and  two  of  them  joint  and  several, 
and  the  other  joint. 

These  notes  were  presented  to  said  county  com-t,  for  allow- 
ance against  one  of  the  plaintiffs  in  error,  Thomas  F.  Wolf, 
administrator  of  the  said  John  Taylor,  who  was  then  dead,  on 
the  21st  day  of  December,  1853,  the  day  fixed  upon  by  the 
administrator  for  the  presentation  of  claims  by  the  defendant  in 
error.     The    administrator   was    present  in  person,  and  made  no 
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objection  to  the  notes  ;  they  were  allowed  by  the  county  court, 
and  the  clerk  ordered  to  compute  the  amount  due.  On  the  same 
day  and  before  any  further  proceedings  were  had  in  the  matter, 
the  other  plaintiff  in  error,  who  was  guardian  of  the  minor  heirs 
of  the  deceased  John  Taylor,  appeared  by  his  attorney  and 
moved  the  court  to  set  aside  the  allowance,  and  permit  him  to 
defend  against  the  claim.  The  county  court  allowed  the  motion 
and  set  aside  the  allowance,  and  permitted  the  guardian  to 
defend.  Thereupon  the  guardian  objected  to  the.  allowance  of 
the  claim,  and  both  parties  being  ready,  the  cause  was  tried  by 
the  county  judge,  who  found  against  the  claimant  and  rendered 
judgment  against  him  for  cost. 

From  this  judgment,  the  claimant,  who  is  the  defendant  in 
error  here,  took  an  appeal  to  the  circuit  court.  In  the  appeal 
bond  and  in  the  circuit  court,  no  notice  whatever  was  taken  of 
the  guardian  or  his  wards.  The  clerk  of  the  circuit  court 
issued  his  appeal  summons  against  the  administrator,  which  was 
returned  served  in  the  proper  manner  and  time  ;  but  no  summons 
was  issued  against  the  guardian  or  his  wards,  and  no  notice  of 
any  kind  was  given  them  of  the  taking  of  the  appeal,  and  no 
appearance  was  made  by  any  of  them. 

In  the  circuit  court  the  administrator  failed  to  appear :  he 
was  defaulted,  and  upon  the  default  judgment  was  rendered 
against  him  on  the  three  notes  ;  the  proceeding  was  treated  as 
an  action  of  assumpsit  and  a  jury  empanneled  to  assess  damages, 
who  assessed  the  damages  on  the  notes,  no  evidence  being 
offered,  at  $502.95.  On  this  verdict  the  court  rendered  judg- 
ment, and  ordered  the  same  with  costs  to  be  paid  in  due  course 
of  administration,  and  certified  to  the  county  court. 

The  administrator  and  guardian  now  bring  the  cause  to  this 
court  by  writ  of  error,  and  have  separately  assigned  errors. 

The  guardian  assigns  the  following  errors  : 

The  circuit  court  erred  in  proceeding  to  try  the  appeal,  because 
there  was  no  jurisdiction  of  the  appeal  for  the  want  of  service 
on  the  guardian. 

The  clerk  of  the  circuit  court  ought  to  have  given  an  appeal 
summons  against  the  guardian  or  his  wards,  which  should  have 
been  properly  served  either  on  the  guardian  or  his  wards  before 
the  circuit  court  could  dispose  of  the  appeal. 

The  circuit  court  erred  in  taking  a  default  against  the  admin- 
istrator. 

The  circuit  court  erred  in  empanneling  a  jury  to  assess 
damages. 

The  circuit  court  erred  in  rendering  judgment  upon  the 
default  aforesaid,  and  upon   the  assessment  and  verdict  of  the 
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The  administrator  assigns  the  following  errors,  to  wit : 

The  circuit  court  erred  in  taking  a  default  against  the 
defendant. 

The  circuit  court  eiTed  in  rendering  judgment  upon  such 
default. 

The  circuit  court  erred  in  empanneling  a  jury  to  assess 
damages. 

The  court  erred  in  rendering  judgment  upon  the  verdict  of 
such  jury. 

The  court  eiTed  in  ordering  the  assessment  of  damages,  and 
rendering  judgment  for  damages  alone  upon  the  notes  offered  in 
evidence. 

This  cause  was  heard  at  the  February  term,  1854,  of  the 
Fulton  Circuit  Com't,  Wead,  Judge,  presiding. 

W.  C.  GouDY,  for  Piantiff  in  En-or. 

Kellogg  and  Manning,  for  Defendant  in  Error. 

Caton,  J.  WTiile  the  statute  secured  to  the  heirs  the  right 
to  appear  by  their  guardian  before  the  county  court,  and  contest 
the  validity  of  the  claims  filed  against  the  estate,  they  were 
obliged  to  defend  against  these  claims  in  the  name  of  the  admin- 
istrator. He  alone  was  the  party  to  the  record.  The  heirs  may 
well  be  considered,  in  such  a  case,  as  occupying  a  very  similar 
position  to  one  for  whose  use  a  suit  is  brought  in  the  name  of 
another.  In  such  a  case  the  claim  must  be  maintained  or  a  right 
asserted  in  the  name  of  the  nominal  party,  and  in  case  of  an 
appeal  by  the  opposite  party,  the  process  is  only  issued  to  and 
served  upon  the  nominal  party  and  the  party  in  interest  is  bound 
to  take  notice  of  such  service  and  appear  to  the  action  in  the 
appellate  court,  as  much  as  if  he  had  been  the  nominal  as  well 
as  the  real  party,  and  as  such  had  been  served  with  process.  So 
here,  the  appellant  was  only  bound  to  bring  into  court  the 
administrator  who  was  at  least  the  nominal  legal  party  to  the 
proceeding,  although  in  the  cii'cuit  court,  the  infants  by  their 
guardian  had  the  same  right  to  appear  and  contest  the  claims  as 
they  had  in  the  county  court.  This  they  did  not  do,  but  suffered 
a  default,  or,  in  other  words,  failed  to  appear  and  defend  the 
claims  in  the  circuit  court,  whereupon  the  claimant's  damages 
were  assessed  and  judgment  rendered.  A  party  cannot  come 
into  this  court  and  for  the  first  time  complain  of  the  amount  of 
damages  assessed  in  the  case  of  a  default,  especially  unless  there 
is  a  bill  of  exceptions  showing  all  of  the  evidence  upon  the 
inquiry  of  damages.     Where  the  party   is    dissatisfied  with  the 
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amount  of  damages  assessed  upon  a  writ  of  inquiry,  or  by  the 
court  or  clerk  upon  a  default,  the  proper  practise  is  to  file 
affidavits  showing  all  the  evidence  heard  upon  the  writ  of 
inquiry,  and  ask  that  the  inquest  be  set  aside  and  a  new  writ  of 
inquiry  be  issued,  or  that  the  inquest  and  default  be  both  set  aside 
and  the'party  let  in  to  make  his  defense.(<2)  And  if  upon  a  proper 
case  thus  presented,  the  court  should  refuse  to.  set  aside  the 
inquest,  it  may  be  that  this  court  would  correct  such  erroneous 
decision,  but  without  something  in  the  record  showing  the  whole 
of  the  evidence  upon  which  the  inquest  was  found,  it  is  impossible 
for  this  court  to  say  that  the  damages  were  excessive.  So  here, 
a  state  of  case  may  be  imagined  which  when  proved  might  both 
legally  and  equitably  have  entitled  the  claimant  to  the  full 
amount  of  his  claim,  and  as  the  record  does  not  show  that  such 
a  case  was  not  proved,  we  are  bound  to  presume  that  the  proof 
was  sufficient.  The  decisions  of  the  circuit  court  are  presumed 
to  be  correct  till  the  contrary  is  affirmatively  shown. 

Upon  the  whole  we  feel   bound  to  affirm   the  judgment    of    the 
circuit  court. 

Judgme?it  affirmed. 

(a)     See  page  536. 


Henry  Fishback,  Appellant,  v.  Elisha  Brown,  Appellee. 

APPEAL  FROM  MACOUPIN. 

The  principal  is  accountable  for  the  acts  of  his  agent,  and  a  party  who  exchange* 
money  for  an  agent,  supposing  him  to  be  acting  as  principal,  may  proceed 
against  either  the  agent  or  principal,  if  he  afterwards  discovers  the  fact  that 
such  party  was  agent  for  another. 

This  cause  was  heard  before  W.oodson,  Judge,  and  a  jury,  at 
December  term,  1854,  of  the  Macoupin  Circuit  Court.  The 
suit  was  commenced  before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  Circuit  Court. 

J.  M.  Palmer,  for  Appellant. 


WiER,  for  Appellee. 


Caton,  J.  Fishback  sued  Brown  upon  an  account  for  twenty- 
nine  dollars  and  nine  cents,  which  Brown  admitted  to  be 
correct,  but  claimed  as  a  set-off  the  amount  of  a  fifty  dollar 
counterfeit  bill  which  he  had  received  of  Fishback,  and  asked 
for  a  judgment  for  the  balance.     The  jury  found  a  verdict  for 
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the  defendant  for  the  balance  due,  upon  allowing  him  the  fifty 
dollars  for  the  counterfeit  bill,  which  verdict  was  approved  by 
the  circuit  court,  upon  a  motion  for  a  new  trial,  and  the  only 
question  presented  is  whether  the  evidence  justified  the  jury  in 
their  finding,  that  Brown  received  the  counterfeit  bill  of  Fish- 
back,  or  his  agent  acting  for  him.  The  proof  is  this  :  Fishback 
had  a  store  in  Verden,  in  which  English  was  his  clerk.  Gibson 
was  in  the  same  store,  attending  to  the  business  of  Brown, 
whose  agent  he  was.  A  boy  came  into  the  store  and  purchased 
goods,  which  amounted  to  less  than  fifty  dollars,  and  ofiered  the 
bill  in  payment  to  English,  the  clerk,  who  could  not  change  it. 
It  was  proposed  to  go  to  Brown,  who  was  absent  one  hundred 
yards  distant,  and  get  him  to  change  it,  but  it  was  objected 
that  he  had  refused  to  change  bills  before,  whereupon  Gibson 
directed  the  clerk  to  go  to  Brown,  and  tell  him  to  send  him  the 
change  in  small  bills,  according  to  the  testimony  of  two  wit- 
nesses, while  Gibson  denies  that  he  gave  any  such  direction. 
English,  the  plaintiflPs  clerk,  went  to  Brown  and  gave  him  the 
fifty  dollar  bill,  and  got  a  package  of  money  in  exchange,  with 
directions  from  Brown  to  have  Gibson  count  it.  With  the 
package  of  money  he  returned  to  the  store  and  gave  it  to 
Gibson,  with  the  direction  of  Brown  that  he  should  count  it. 
He  did  so,  and  found  the  package  to  contain  fifty-one  dollars, 
of  which  he  retained  one  dollar,  and  pushed  the  fifty  dollars, 
in  small  bills,  along  the  counter  towards  the  boy,  who  com- 
menced counting  out  the  money  ;  but  being  unable  to  do  it, 
McKee,  another  clerk  of  Fishback's,  took  the  money  and 
counted  out  the  boy's  change  and  gave  it  him,  and  retained 
the  price  of  the  goods  for  Fishback.  Were  the  jury  au- 
thorized, but  from  this  evidence,  to  find  that  Brown  changed  the 
money  for  Fishback  ?  We  think  that  they  were  not  only 
authorized,  but  that  they  wxre  required  so  to  find.  His  agent 
had  sold  the  goods  to  the  boy  and  taken  from  him  the  bill  for 
the  purpose  of  making  the  change,  and  taking  from  it  the 
price  for  the  goods  for  his  benefit.  When  he  took  the  bill 
from  the  boy,  he  took  it  as  the  plaintiff's  agent,  in  the  regular 
course  of  his  business,  and  as  such  agent  he  held  it.  It  was 
the  plaintiff's  business  to  make  the  change,  supposing  the  bill 
was  good,  or  to  lose  the  sale  of  his  goods.  It  is  true,  that 
English  represented  to  Brown  that  he  wanted  it  changed,  not 
for  the  plaintiff,  but  for  Gibson,  Brown's  own  agent ;  and  it 
may  be  true  that  Gibson  told  him  to  do  so,  but  that  misrepre- 
sentq-tion  did  not  change  the  character  of  the  transaction  or  the 
truth  of  the  case.  Whatever  Gibson  did  in  the  matter  was 
not  on  his  own  account,  nor  on  account  of  Brown,  in  whose 
jemploy  he  was,  but  for  the  benefit  of  the  plaintiff  alone.      Sup- 
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pose  Brown  had  changed  the  bill  at  the  request  of  English,  in 
total  ignorance  o£  his  employment,  and  supposing  that  it  was 
on  account  of*  English  alone,  he  would  still  have  the  right  to 
go  upon  the  principal  when  he  learned  the  fact  of  the  agency, 
although  in  such  a  case  he  might  also  have  a  remedy  against 
the  agent.  Suppose  a  stranger  had  received  at  the  counter  a 
counterfeit  bill  of  English,  under  the  belief  that  he  was  the 
owner  of  the  store,  would  it  be  contended  that  such  mistale 
of  the  agent  for  the  principal  would  absolve  the  latter  from  hiss 
responsibility  for  the  acts  of  the  former  performed  in  pursuance 
of  his  agency  ?  Gibson  had  no  use  for  the  money,  either  for 
his  own  business  or  that  of  Brown,  but  he  interfered  solely  for 
the  benefit  of  the  plaintiff.  He  made  the  suggestion  to  the 
plaintiff's  agent  to  advance  the  plaintiff's  business,  and  the 
agent  in  prosecuting  that  business,  adopted  and  acted  upon  that 
suggestion.  Nor  is  there  any  pretense  for  saying  that  English 
took  the  bill  to  Brown  as  the  agent  of  the  boy.  The  boy 
never  sent  hira  to  Brown  to  get  the  bill  changed;  he  gave 
English  the  bill  for  him  to  change,  and  with  no  express  or 
implied  request  that  he  would  get  another  to  change  it.  The 
simple  question  is,  for  whom  was  English  acting — whose  repre- 
sentative, in  fact,  was  he  when  he  procured  Brown  to  change 
the  bill  ?(«)  Upon  this  question  there  was  no  room  for  the  jury 
to  doubt.  Had  the  verdict  found  this  fact  the  other  way,  we 
should  have  been  forced  to  the  conclusion  that  they  had  entirely 
mistaken  the  evidence,  or  had  misunderstood  the  law  as  appli- 
cable to  the  evidence.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)     Post  506,  507. 


Francis  McCartney,  Appellant,  v.  Elisha  Hunt  et  al., 
Appellees. 

APPEAL  FKOM  PIKE. 

Where  a  party,  the  proprietor  of  land,  obtains  possession  by  collusion  with  the 
tenant  ot  another,  the  lessor  will  recover  possession  by  Corcible  entry  and  detain- 
er, whether  he  is  entitled  to  retain  such  possession  or  not.  The  proprietor  only 
holds  in  the  capacity  of  the  person  with  whom  he  colluded. 

This  was  a  bill  in  chancery  in  the  court  below,  filed  by  the 
appellant  against  Hunt  and  others  for  an  injunction. 

The  bill  alleges  that  the  complainant,  on  the  27th  day  of 
December,  A.  D.  1850,  purchased  of  Jesse  Delano  and  the  heirs 
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of  Ganet  Sickles,  the  south-east  quarter  of  section  nineteen, 
township  four  south,  range  five  west,  fourth  parallel  meridian, 
who  were  the  owners  of  said  land  in  fee  simple  ;  that  said  land 
had  been  owned  by  said  persons,  previous  to  complainant's  pur- 
chase,  for  a  number  of  years,  during  the  most  of  which  time  it 
had  been  vacant  and  unoccupied ;  that  he  had  paid  one  thousand 
dollars  for  said  land,  and  took  a  warranty  deed  for  the  same ; 
that  at  the  time  of  said  purchase,  the  title  of  said  persons  from 
whom  he  purchased  was  perfect ;  that  there  was  no  conflicting  or 
adverse  title  of  any  description,  claimed  by  any  other  person  to 
said  land.     Bill  further  alleges,  however,  that  at  the  time  of  said 
purchase   of  said  premises  above  stated.  Hunt  (one  of  the  de- 
fendants) had  an  improvement  on  a   part  of  said  land,  and  was 
in  possession  thereof  by  a  tenant  who  was  occupying   the  same, 
but  that  said  Hunt  did  not,  nor  had  he  at  any  time  claimed  or 
pretended  to  have  any  title  to  said  land,  or  any  interest  therein, 
except  as  owner  of  said  improvements,  and  that  said  Hunt  was 
an  intruder  thereon.     That  after  the  purchase  by  complainant 
of  said  land  and  receiving  his  deed  therefor,   the  tenants  of  said 
Hunt  in  possession  of  said  land,  upon  notice  being  served  upon 
them  for  that  purpose,  surrendered  the  possession  of  said  prem- 
ises to  complainant,  and  complainant  received  possession  thereof 
from  said  tenants,  and  has  ever  since  been  in  the  occupation  of 
said  land.     That  complainant,  as  owner,  has  made  valuable  im- 
provements upon  said  land,  and  as  a  farmer  is  now  dependent 
thereon,  has  growing  crops  thereon,  etc.     Bill  further  alleges, 
that  Hunt  has  commenced  actions  of  forcible  entry  and  detainer 
against    complainant    for   the  possession  of  said  land,    having 
neither    right,    title  or  claim  of  either  thereto,    but  basing  his 
right  to  recover  upon  the  fact,  that  the  possession  thereof  had 
been  derived  from  the  tenants  of  said  Hunt  by  complainant,  and 
that  complainant  was  estopped  thereby  from  setting  up  his  title, 
or  disputing  the  title  of  said  Hunt ;  that  upon  said  grounds  said 
Hunt  had  recovered  judgment   before  a  justice   of  the  peace, 
which  complainant  had  appealed  to  the  circuit  court,  where  it  ia 
now  pending ;  that  complainant  had  been  advised  that  he  could 
not  set  up  his  legal  title  in  defense  of  said  suits,  that  his  remedy 
was  equitable,  etc.     Bill  alleges,  that   if  complainant  is  turned 
out  of  possession  he  will  suffer  great  and  irreparable  damage 
thereby,   and  that  the  legal  remedy  which  might  be  accorded 
him  against  the  said  Hunt  for  mesne  profits^  would  be  wholly 
inadequate,  etc.,  etc.     Bill  prays  for  injunctions  restraining  said 
Buits,  and  that  they  be  made  perpetual. 

Injunctions  issued  upon  the  tiling  of  the  bill,  which  were  at 
the  November  term,  A.  D.  1853,  Walker,  Judge,  presiding,  dis- 
solved, upon  the  ground  of  want  of  equity  on  the  face  of  the 
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bill  and  the  bill  dismissed.  Complainant  appealed,  and  now  as- 
signs for  error  the  decree  of  said  court,  dissolving  said  injunc- 
tions and  dismissing  said  bill. 

BtcGBEE  and  Hay,  for  Appellant. 

W.  A.  and  J.  Grimshaw,  for  Appellees. 

Caton,  J.  The  bill  in  this  suit  shows  that  the  complainant 
purchased  the  premises  in  question,  of  which  the  defendant,  his 
tenant,  was  in  possession,  without  title,  and  that  the  complainant 
prevailed  upon  the  tenant  to  yield  up  the  possession  to'  him. 
The  defendant  then  brought  forcible  entry  and  detainer  to 
regain  the  possession,  and  in  that  action  obtained  a  judgment ; 
and  this  bill  prays  that  the  defendant  may  be  enjoined  from  pro- 
secuting that  action  further,  and  obtaining  the  possession.  Upon 
the  case  made  by  the  bill,  there  can  be  no  doubt  that  the  defend- 
ant was  entitled  to  recover  in  the  action  at  law.  The  statute  as 
construed  by  this  court  in  several  cases,  expressly  provides  that 
he  shall  recover  the  possession  in  such  a  case,  whether  he  be 
entitled  to  retain  it  or  not.  Although  the  complainant,  by  vir- 
tue of  his  legal  title  to  the  land,  was  entitled  to  the  possession 
of  it,  as  against  the  defendant  who  had  no  right  there,  except 
his  bare  possession,  yet  it  is  not  consistent  with  the  policy  of 
the  law,  to  allow  the  legal  owner  to  right  himself,  and  take  pos- 
session of  the  land,  either  by  open  violence,  or  by  secret 
intrigue  with  those  who  took  the  possession  from  the  defendant. 
According  to  Ballance  v.  Fortier,  3  Oilman,  291,  by  procuring 
the  possession  from  the  tenant,  of  the  defendant,  he  but  stepped 
into  the  tenant's  shoes,  and  must  hold  the  possession  in  the  same 
capacity  as  did  the  tenant,  to  whose  rights  alone  he  succeeded. 
He  could  no  more  set  up  a  paramount  title  for  the  purpose  of 
retaining  the  possession  thus  acquired,  than  the  tenant  from 
whom  he  received  the  possession  could  have  done.  Such  is 
acknowledged  to  be  the  law,  the  policy  of  which  is  very  mani- 
fest. It  is  to  prevent  any  party  from  tampering  with  a  tenant, 
to  whom  the  possession  of  land  has  been  confided.  It  is  to  pre- 
vent a  tenant  from  betraying  the  rights  and  interests  of  the 
landlord  from  whom  he  obtained  the  possession.  The  law  will 
compel  the  tenant  to  act  in  good  faith  towards  his  landlord. 
None  of  the  principles,  of  equity  upon  which  the  complainant 
relies,  when  properly  understood,  give  countenance  to  the  case 
made  by  this  bill.  The  complainant  has  no  right  which  is 
incapable  of  being  asserted  in  a  court  of  law.  As  the  owner  of 
the  land,  he  had  a  right  to  acquire  the  possession  in  the  mode 
provided  by  law,  and  that  right  he  could  have  asserted  in  that 
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court,  but  he    had  no   right    to    acquire    that   possession    in  an 
unlawful  mode,  either  by   violence  or  fraud.     Suppose  the  com- 
plainant, instead  of  tampering  with  the  tenant,   and  getting  the 
possession  from  him  peaceably,  had   entered  with  a  strong  hand 
and   ejected  the   defendant  violently  ?   Could  it  be  pretended  for 
a  moment,  that  a  court    of  equity  would  protect  him  in  pos- 
session thus  violently  obtained?    The  complainant  has  no  right 
there  till  he  has  restored  to  the  defendant  what  he  has  illegally 
taken  fi'om  him.    When  he  has  done  that,  he  will  be  in  a  posi- 
tion to  assert  his  rights  in  a  court  of  law.    The  defendant  has 
no  unfair  legal  advantage  of  the  plaintiff.  It  is   the  latter  who 
has  sought  to  obtain  an  unfair  advantage  of  the   former, — unfair, 
because  illegal  and  directly  against  the  policy  of  the  law.     Were 
we  to  sustain  this  bill,  we  should    absorb  the   whole  jurisdiction 
of  the  courts  of  law  in  ejectment  cases.     Nay   more,    we    should 
say  to  every  body,  you  may  go  on  without  trial,  without  process, 
without   law,  and   by  fraud'  or  violence,  thrust  yourself   into  the 
possession  of  any  land  you  think  your  own,  which  is  in  the  pos- 
session of  another,  and   if  the  courts  of  law  attempt   to  disturb- 
you  in  the   enjoyment   of   the  possession  thus  illegally  acquired 
we  will  investigate  your  title,  and  if   we  shall  be  of  opinion  that 
you  would  have  recovered  the  possession  at  law,  which   you   have 
taken  in  violation  of  law,  we  will   protect  you  there  in  despite 
of  the  courts  of  law,  and  in  defiance  of  the  express    provisions 
of   the   statute.    The    complainant  has   shown  himself  the    first 
aggressor.  He  does   not  come  here  with  clean  hands    and  is  very 
clearly  not  entitled  to  relief. 
The  decree  of  the  circut  court  must  be  affirmed. 

Dec  ree  affirmed. 


B.ICHARD  Nash,  Plaintiff  in  Error,  James   Nash,  Defendant  in 

Error. 

ERROR  TO  MASON . 


An  action  of  debt  may  be  maintained  upon  an  instrument  under  seal  for  a  sum 
certain,  payable  tj  a  specified  persoa,  and  at  a  certain  time,  although  it  states 
th3  cmsiceration  for  which  it  was  gi  ,'en  without  alleging  or  proving  such  con- 
Bider.ition.  Such  siatenaent  does  not  change  the    character  of  the  instrument. 

Up  5n  a  dencurrer  to  the  whole  declaration,  if  any  one  count  is  good,  the  demurrer 
should  be  overruled. 
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This  cause   was   heard  by  Walker,  Judge,   at   April    term, 
1854,  of  the  Mason  Circuit  Court. 

J.  S.  Batley,  for  Plaintiff  in  Error. 

William  Kellogg,  for  Defendant  in  Error. 

Caton,   J.     The     declaration  is    in  debt,    containing    three 

counts.      The  first   is  special,  upon  an  allegation  to  pay  money 

and  the  others  the  common  counts.  The    defendant  craved   oyer 

of   the  specialty  sued  on,   and   set  it  out  in  his   demurrer    as 

follows: 

"March  25, 1850. 

One  day  after  date  I  promise  to  pay  Richard  Nash  or  order,  the  sum  ofseven 

hundred  and  fifty  dollars,  which,  on  settlement,  he   assumes  to  pay  our  creditors, 

on  a  partnership  flat  boat  load  of  pork  taken  to  Vicksburg,  Mississippi.    Value 

Received.    Witness  my  hand  and  seal. 

JA31ES  NASH.  »     [seal.] 

The  court  sustained  this  demurrer  to  the  whole  declajation, 
and  rendered  judgment  for  the  defendant,  which  is  the  decision 
complained  of.  We  think  the  court  erred  in  sustaining  the 
demurrer.  The  instrument  set  out  on  oyer  is  an  obligation  for 
the  payment  of  money  only.  But  for  the  seal,  it  would  be 
simply  a  promissory  note.  It  is  for  a  sum  certain,  is  payable  at 
a  certain  time,  and  is  payable  to  a  specified  person.  It  is  sub- 
ject to  no  condition  or  contingency.  It  is  true  the  instrument 
expresses  the  consideratoin  for  which  it  was  given,  or  rather 
explains  the  transaction  out  of  which  the  indebtedness  may 
have  arisen,  but  that  explanation  m  no  way  changes  the  char- 
acter of  the  instrument  or  undertaking,  and  constitutes  no 
part  of  the  obligation.  That  explanatory  part  of  the  paper 
might  have  been  left  out  altogether,  and  may  now  be  considered 
as  surplusage,  leaving  the  legal  eftect  of  the  obligation  the 
same  as  if  it  had  never  been  inserted.  The  instrument  is  a 
single  obligation  for  the  payment  of  money  only,  and  is  de- 
scribed or  set  out  in  the  first  count  of  the  declaration,  according 
to  its  legal  effect.  Bssides,'-  the  common  counts  which  do  no» 
pui'port  to  be  brought  upon  a  specialty,  are  in  the  usual  form, 
and  are  unquestionably  good.  The  demurrer  should  have  been 
overruled,  and  the  decision  of  the  circuit  court  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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FiTTsKiKiii)  it  Florexje  Plank   Road    Oompan'v,    Appellants, 
V.  George  Harrison,  Appellee. 

APPEAL  FROM  PIKK. 

A  law  wliii'h  declares  that  stockholders  in  an  incorporated  coiujjuny  may  bo. 

competent  wimesses  for  or  against  the  company,  i.s  not  imconstitutional. " 
The  intention  of  the  "act  in  relation  to  the  evidence  of  the  proceedings  of 

corporations,'"  approved  February  12,  18ri3,  was  to  place  certified  copies  on  the 

same  footing  with  the  originals  ;  but  not  to  make  such   books,  records,  etc, 

ovid(>nce,  as  were  not  so  before  tlie  passage  of  the  law. 

This  canse  was  lieard  before  Walker,  Judge,  at  March 
term,  1854,  of  Pike  Circuit  Court. 

On  the  trial  of  the  cause  in  the  circuit  court,  after  Harrison 
had  closed  his  case,  the  Plank  Road  Company  ofl'ered  Daniel  D. 
Hicks  as  a  witness,  who  admitted  on  his  voire  dire  that  he  was 
ji  stockholder  and  director  in  the  company.  The  court  there- 
upon excluded  his  testimony,  although  the  act  in  question  was. 
presented  to  the  court. 

C.  P.  Chapman,  the  treasurer  of  the  company,  was  called, 
who  produced  his  books  to  show  the  amoimt  of  money  paid  by 
the  corporation,  which  testimony  was  also  excluded.  Verdict 
and  judgment  for  Harrison  in  the  court  below. 

Grimshaw  and  Hay,  for  Appellant. 

William?  and  Lawrence,  for  Appellee. 

Caton,  J.  The  first  section  of  an  act,  approved  on  the  28th 
of  February,  1854,  provides  "That  stockholders  in  the  Pitts- 
ficld  and  Florence  Plank  Road  Company,  in  this  State,  shall  be 
competent  witnessess  for  or  against  said  company  in  all  suits  of 
law  or  equity  in  which  said  company  shall  be  a  party."  Under 
this  statute  a  stockholder  in  the  road  was  offered  as  a  witness 
for  the  corporation,  whose  testimony  the  court  excluded  on 
the  ground  of  interest,  to  which  an  exception  was  taken,  and 
which  is  now  assigned  for  error. 

It  is  admitted  that  if  the  legislature  had  authority  to  pass 
the  act  referred  to,  the  court  improperly  excluded  the  testi- 
mony. We  think  the  law  was  not  unconstitutional.  It  is 
objected  that  the  law  is  special,  designed  to  affect  only  this 
particular  corporation,  and  that  it  deprives  the  plaintiff  below 
of  important  legal  rights,  which  were  secured  to  him  by  the 
general  law  of  the  iSfcate  at  the  time  his  claim  against  the 
corporation  accrued.  It  is  true,  that  this  was  special  legisla- 
tion, but  it  does  not  necessarily  follow,  that  it  was  therefore  un- 
constitutional.    The  granting  of  a  charter  creating  a  corporation 
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is  special  legislation,  and  in  such  cliarters  special  privileges 
are  always  granted  to  the  corporators;  and  had  this  provision 
been  inserted  in  the  original  charter  creating  the  corporation, 
its  constitutionality  would  hardly  have  been  objected  to.  Ex- 
traordinary rights,  as  well  as  extraordinary  remedies  and 
peculiar  liabilities,  are  freipiently,  ami  indeed  almost  always, 
provided  for  in  acts  of  incorporation.  It  is  difficult  to  show 
why  the  legislature  had  less  authority  to  prescribe  this  rule  of 
evidence  in  a  subsequent  law  than  they  would  have  had  in  the 
oricrinal  charter.  The  one  would  affect  the  rights  of  others  as 
much  as  the  other.  Nor  does  this  law  deprive  the  plaintiff 
below  of  any  legal  right  which  he  previously  possessed.  A 
legal  right  is  a  deduction  or  conclusion  of  law  arising  from  a 
given  state  of  facts.  If  the  legislature  attempts  to  change  the 
nature  of  the  right  thus  arising  from  a  given  state  of  facts,  it 
then  transcends  its  power,  and  the  law  is  void.  But  it  is 
within  the  undoubted  power  of  the  legislature  to  change  th^^ 
•  rules  of  evidence  by  which  those  facts  are  to  be  ascertained 
and  established.  They  may  not,  indeed,  deprive  the  party  of 
all  means  of  establishing  the  factis  upon  which  his  rights  de- 
pend, but  it  has  ever  been  considered  a  part  of  the  legislative 
functions  of  every  State  to  determine  what  shall  be  competent 
evidence  in  its  courts  of  justice.  It  is  admitted  that  this 
power  might  be  so  exercised  as  to  deprive  parties  of  all  means 
of  proving  their  rights.  When  we  meet  with  such  a  law,  it  will 
be  time  enough  to  declare  it  void.  This  law  is  of  a  contrary 
character.  Instead  of  limiting  the  means  of  proof,  it  actually 
extends  them.  It  makes  witnesses  competent  who  at  common 
law  were  not  allowed  to  testify,  and  thus  affords  another  mode 
for  ascertaining  facts.  Nor  is  it  the  rule  of  evidence  thus  pre- 
scribed for  the  benefit  of  the  corporation  alone,  for  share- 
holders may  as  well  be  called  to  testify  against  the  company  as 
for  it.  It  is  certainly  no  objection  to  the  coustitutioiiality  of 
the  law  that  it  makes  interested  parties  competent  witnesses. 
Such  a  rule  of  evidence  has  been  adopted,  and  is  now  in  force 
in  many  of  the  States,  and  the  objection  has  never  been  heard 
that  such  laws  were  void  for  the  want  of  power  in  their  legis- 
latures to  pass  them.  Without  enlarging  unnecessarily  upon 
the  subject,  we  cannot  doubt  that  the  legislature  had  the  right 
to  declare  parties  interested  in  the  company  to  be  competent 
witnesses  in  suits  in  which  the  corporation  was  a  party.  It  is 
for  the  legislature  and  not  the  courts  to  determine  upon  the 
wisdom  or  policy  of  such  laws.  If  they  pass  them  without 
transcending  their  power,  it  is  our  simple  duty  to  enforce  them. 
We  think  the  court  erred  in  excluding  the  testimony  of  the 
witness  Hic^s. 
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We  think  the  court  propevly  excluded  the  treasurer's  book^- 
to  prove  payments  made  to  the  phiintifis  below.  That  was 
offered  under  an  act  passed  on  the  12th  February,  1853,  which 
provides  "That  copies  of  all  papers,  books,  or  proceedings,  or 
parts  thereof,  appertaining  to  the  transaction  of  any  rail  road 
company,  banking  association,  or  other  corporation,  certified 
to  be  true  copies  by  the  clerk,  secretary,  cashier  or  other 
keeper  of  the  same,  under  the  seal  of  such  company,  l)ank 
or  corporation,  or  under  the  private  seal  of  such  clerk,  secre- 
tary, cashier  or  other  keeper  of  the  same,  if  there  be  no  seal 
in  such  company,  bank  or  corporation,  the  said  clerk,  secretary, 
cashier  or  keeper,  also  certifying  that  he  is  interested  in  the 
safe  keeping  of  the  original,  of  Avhich  he  gives  certified  copies, 
with  an  affidavit  of  the  truth  of  such  certificate,  taken  before 
some  officer  authorized  to  administer  oaths,  being  annexed 
thereto,  shall  be  received  as  pi^ima  facie  evidence  of  the  facts 
so  certified  in  all  the  courts  of  this  State,  in  any  suit  or  pro- 
ceeding pending  before  them."  The  object  of  that  law  was 
not  to  make  such  books  and  records,  or  copies  thereof,  evi- 
dence, when  such  books  and  records  were  not  evidence  before, 
but  simply  to  make  certified  copies  evidence,  Avhen,  by  the  law 
as  it  before  stood,  the  originals  would  have  been  evidence  had 
they  been  introduced.  The  intention  of  that  law  was  to  place 
certified  copies  on  the  same  footing  with  the  originals. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed- 


Elijah  Mitchell,  Plaintiff  in  En-or,  i-.  Samuel  T.  Mayo,  Ad- 
ministrator, &c.,  Defendant  in  Error. 

AGREED  CASE  FROM  MACOUPIN. 

In  the  county  court, when  a  note  bearint;-  ten  per  cent. interest, is  presented  against: 
an  estate  and  allowed,  the  note  is  extinunished  by  the  judgment.and  but  six  per 
cent,  interest  can  be  allowed  upon  such  j  udgment. 

An  order  of  the  county  court  in  liivorofaci-editor  against  estate,  is  a  Judgment.. 

This  was  an  agreed  case  from  Macoupin  County,  setting  forth 
that  on  the  9th  of  May,  1851,  the  deceased  gave  his  note  to  the 
plaintiff  for  $450,  to  bear  interest  from  date,  at  the  rate  of 
ten  per  cent,  per  annum,  for  money  loaned.  Under  the  95th 
section  of  Statute  of  "Wills,"  defendant  gave  notice  of  a  day 
in  the  County  Court  of  said  county,   for  adjustment  of  claims. 
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against  the  estate  of  said  deceased,  "when  said  note  was  pre- 
sented and  allowed  in  favor  of  the  plaintiff.  The  question  certi- 
fied and  submitted  to  the  Supreme  Court,  is  this, "  Does  the 
allowance  of  said  note  reduce  the  rate  of  interest  payable  on 
the  same  from  ten  to  six  per  cent.?'" 

D.  A.  Smi'LII,  for  the  "Plaintiff. 

Palmer  and  Pitman,  for  Defendant. 

Caton,  J.  The  question  presented  in  this  cause  is,  whether 
the  decision  of  the  county  court  allowing  the  claim  of  the 
creditor  against  the  estate  was,  in  the  language  of  the  statute, 
a  ''judgment  recovered  before  any  court  or  magistrate  author- 
ized to  enter  up  the  same  within  this  State."  We  think  it 
fully  settled  in  the  case  of  Propts  v.  Meadovjs,  13  111.  157, 
that  it  was  such  a  judgment.  In  pursuance  of  Sec.  95,  Stat,  of 
Wills,  the  administrator  gave  notice  to  persons  having  claims 
against  the  estates,  to  appear  before  the  county  court,  on  a  cer- 
tain day,  and  present  and  establish  their  claims.  In  pursuance 
of  such  notice,  the  creditor  did  appear,  presented  and  proved 
his  claim  against  the  estate,  and  it  was  allowed.  That  the 
court  had  jurisdiction  to  hear  and  determine  upon  the  claim 
there  is  no  doubt,  and  that  the  parties,  that  is,  the  creditor  and 
the  administrator,  were  regularly  before  the  court,  for  the  pur- 
pose of  investigating  and  determining  the  claim,  is  not  ques- 
tioned. This  court  said  in  the  case  above  referred  to,  "When 
the  parties  are  thus  before  the  court,  its  adjudication  is  final  and 
conclusive  upon  them."  Here,  then,  the  court  had  jurisdiction 
of  the  persons  and  of  the  subject  matter.  It  heard  and  deter- 
mined the  facts,  and  pronounced  the  conclusion  ol:  the  law  upon 
the  facts  thus  found,  and  such  determination  was  final  and  con- 
clusive upon  the  parties  thus  before  the  court.  It  was  a 
judgment  of  a  court  of  competent  jurisdiction  in_  a  judicial  pro- 
ceeding properly  instituted  and  regularly  pending  before  it. 
What  was  the  form  of  the  judgment  thus  entered  by  the  county 
court,  the  agreement  certified  does  not  show,  but  we  are  to  pre- 
sume that  the  judgment  allowing  the  claim  was  in  proper  form. 
Of  that,,  no  question  is  made.  It  is  true  that  no  execution  could 
be  issued  upon  the  judgment,  but  in  this  respect  it  is  like  a 
judgment  of  the  circuit  court  against  an  adminstrator.  Upon 
such  a  judgnieat  as  upon  this,  no  execution  is  awarded,  but  the 
judgment  is  ordered  to  be  paid  in  the  due  course  of  administra- 
tion. The  effect  of  the  order,  adjudication  or  judgment,  iiK 
precisely  the  same  in  the  one  case  as  in  the  other. 
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It  must  be  certified  to  the  court  below  that  the  note  was 
extinguished  by  the  judgment  of  the  county  court,  and  that  but 
s  ix  per  cent,  interest  can  be  aUowed  upon  that  judgment. 


Benjamin    Hakman,    Plaintiff    in  Error,  v.    Piiebe   Harmax, 
Defendant  in  Error. 

EREOK  TO  IVIENAED. 

lu  an  applit'atiun  for  a  divorce,  it  is  not  necessary  to  prove  that  the  parties  were 

lawfnUy  married ;  proof  of  luaiTiajj'ois  sufficient. 
In  civil  actions,  reputation,  cohabitatiou,  ackuowledginents  of  the  parties,  etc.,  are 

sufficient  evidence  of  marriage. 
If  a  bill  for  divorce  avers  a  marriage,  which  is  confessed  or  not  denied  by  the 

answer,  it  may  be  considered  that  an  issue  outhis  allegation  is  waived. 
It  is  not  required  that  a  party  should  endure  "extreme  and  repeated  cruelty  for 

two  years,"  before  a  divorce  can  be  obtained  for  that  cause. 

This  cause  Avas  heard  by  Woodson,  Judge,  at  May  term,  1854, 
of  Menard  Circuit  Court. 

The  instructions,  upon  which  the  case  was  presented  to  this 
Court,  are  set  out  in  the  opinion. 

T.  L.   IIakei^,  for  plaintiff  in  Error. 

E.  B.  IIerndon  and  .J.  H.  Collier  for  Defendant  in  Error. 

ScATES,  J.  Bill  for  a  divorce.  It  sets  out  a  marriage  in 
Missouri,  in  1848.  That  for  three  years  past,  the  plaintiff  has 
been  a  notorious  di'unkard ;  that  he  treated  defendant  with 
repeated  and  extreme  cruelty,  tore  her  dress  off,  threatened  to 
kill  her,  violently  struck  and  bruised  her  face,  and  barred  the 
doors  of  his  house  against  her,  and  forbid  her  entering  it  again. 
That  for  three  years  he  has  used  personal  violence  at  divers 
times,  and  by  threats  kept  her  in  constant  dread,  and  for  two 
years  has  failed  to  provide  her  proper  means  of  support.  That 
he  has  taken  the  elder  of  their  two  children,  a  little  girl,  with 
him  to  a  grocery  and  kept  her  there  all  day. 

The  answer  admits  that  he  lived  with  defendant  two  years  in 
Menard  county  in  this  State,  denies  that  she  ever  performed 
towards  him  her  marriage  vows,  denies  his  notorious  drunken- 
ness for  three  years,  and  that  he  treated  her  with  extreme  or 
repeated  cruelty,  and  generally  and  particularly   all  the   charges 
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'of  the  bill.  He  admits  "there  are  two  children,  the  offspring 
of  said  marriage  as  stated  in  said  bill,"  and  submits  that  the 
•■com-t  dispose  of  their  custody.  Upon  this  issue  a  jury  was 
tcmpanneled,  and  returned  a  verdict  that  plaintiff  was  "guilty, 
in  manner  and  form  as  in  said  bill  alleged."  The  court  decreed 
■Sb  divorce,  and  for  costs,  and  gave  the  custody  of  the  children  to 
the  mother. 

The  plaintiff  brings  the  cause  here,  not  upon  the  evidence. 
iDut  upon   certain  questions  of  law  presented  upon  instructions 

First.  ■  The  court  refused  to  instruct  the  jury  "that  unless  they 
believe  from  the  evidence,  that  complaiant  has  been  lawfully  mar- 
ried to  the  defendant,  they  will  find  the  defendant   not  guilty." 

Second.  "That  if  married  in  the  State,  a  certificate  of  the 
marriage,  from  the  county  clerk,  or  the  testimony  of  witnesses 
present  at  the  time  of  the  marriage,  is  necessary  to  prove  the 
same :  but  if  it  is  alleged  that  the  marriage  was  out  of  the  State, 
then  it  may  be  proved  by  the  acknowledgement  of  the  parties, 
their  cohabitation,  or  other  circumstantial  testimony.  But  proof 
■of  marriage  is  essential  before  the  jury  can  find  the  defendant 
guilty." 

If  I  fully  comprehend  the  import  of  the  first  instruction,  it 
'Conveys  the  impression,  that  before  the  jury  can  find  the  party 
.guilty,  they  must  find  and  determine  that  there  was  a  lawful 
marriage.  If  this  be  the  true  sense  of  it,  it  is  not  correct.  I 
apprehend  a  mere  de  f ado  or  cohabitation  marriage,  and  an 
unlawful  marriage,  such  as  is  void,  as  being  within  the  degrees 
of  consanguinity,  or  between  white  and  colored  persons,  may  be 
dissolved  by  decree,  or  declared  void.  Rev.  Stat.  1845,  p.  196, 
Sec.  1.  Divorces  shall  not  affect  the  legitimacy  of  the  children, 
■except  in  cases  where  the  marriage  is  declared  void  on  the 
grounds  of  a  prior  marriaeg. 

The  statement  that  the  parties  were  lawfully  mamed,  had  it 
'even  been  made  in  the  bill,  would  not  require  the  proof  of  more 
than  a  marriage,  and  not  of  the  legality  of  the  marriaeg. 

The  second  instruction  presents  questions  of  the  necessity  of 
proof  of.  the  marriage,  and  of  the  character  and  kind  which 
is  alone  admissable  to  establish  a  maniage. 

It  was  provided  by  an  act  of  1827,  (see  Acts  1827,  p.  182, 
Sec.  5,)  that  no  confession  of  the  defendant  shall  be  taken  as 
evidence,  unless-  the  court  or  jury  is  satisfied  that  it  was  made 
in  sincerity,  and  without  fi'aud  or  collusion,  to  facilitate  the 
"divorce.  This  has  been  retained,  and  is  now  the  law.  Rev. 
Stat.  1845,  p.  197,  Sec.  5.  "But  any  marriage  which  may 
have  been  celebrated  or  had  in  any  foreign  State  or  country, 
may  be  proved  by  the  acknowledgment  of  the  parties,  their 
cohabitation  and  other  circumstantial  testimony."  Rev.  Stat., 
same  Section  above. 


DECEMBER  TERM,  1854.  87 

llarman  v.  Ilarmaii. 


Licenses  are  required,  and  "wlicn  certified  by  the  minister  or 
officer  celebrating  the  marriage,  they  are  to  be  tiled,  and  a  regis- 
ter of  the  marriages  in  this  State  is  to  be  kept  by  the  clerk  in 
each  ■  county.  The  license  or  a  certified  copy  of  the  registry  is 
made  evidence  of  the  marriages  in  this  State.  Rev.  Stat.  1845, 
p.  354,  Sec.  6. 

The  former  provisions  are  under  the  divorce,  and  this  last  is 
under  the  marriage  act. 

Under  the  criminal  code  it  is  provided  that  "the  rules  of  evi- 
dence of  the  common  law  shall  also,  unless  changed  by  this 
chapter,  be  binding  upon  all  courts  and  juries  in  criminal  cases." 
Rev.  Stat.,  p.  186.  Sec.  188. 

By  ihat  chapter  it  is  provided  in  relation  to  bigamy  that  "it 
shall  not  be  necessary  to  prove  either  of  the  said  marriages,  by- 
the  register  or  certificate  thereof,  or  other  record  evidence ;  but 
the  same  may  be  proved  by  such  evidence  as  is  admissible  to 
prove  a  marriage  in  other  cases;  and  when  such  second  mar- 
riage shall  have  taken  place  without  this  State,  cohabitation  in 
this  State,  after  such  second  marriage,  shall  be  deemed  the  com- 
mission of  the  crime  of  bigamy.  Rev.  Stat.,  p.  173,   Sec.  121. 

This  has  been  changed  by  an  act,  (Act  1853,  p.  203,  Sec.  1,) 
and  now,  "the  proof  of  the  fact  of  either  marriage  shall  not  be 
otherwise  made  than  hj  the  legitimate  record  evidence  of  such 
marriage,  and  the  parol  testimony  of  a  person  or  persons  who 
Avere  present  at  the  celebration  of  such  marriage,  anj^thing  in 
the  121st  Sec.  of  Chap.  80  of  the  Revised  Statutes  to  the  con- 
trary notwithstanding  :  Provided,  this  act  shall  not  be  so  con- 
strued as  to  exclude  the  unnecessary  parol  proof  to  identify  the 
person    of  the  accused  with  the  record  evidence  in  any  case." 

So  the  question  of  evidence  of  marriages  is  left  by  legislation. 
The  common  law  is  our  rule  where  not  changed  by  statute. 
These  statutes  do  not  apply  to  the  proofs  of  marriages  in  civil 
causes. 

While  the  defendant  may  not  confess  the  acts  alleged  as 
grounds  of  divorce,  he  may  still  confess  the  marriage,  so  far  as 
the  statutes  provide.  This  he  has  done  in  his  answer  very  fully. 
This  answer,  or  parts  of  it,  may  be  read  in  evidence,  in  ordinary 
cases  ;  and  we  see  no  reason  why  in  this  case  it  may  not  be 
treated  as  any  other  plea  which  confesses  and  avoids — as  waiv- 
i  ng  any  issue  on  this  allegation,  and  any  proof  to  sustain  it.  It 
is   confessed,  and  not  being  denied,  it  is  unnecessary  to  prove  it. 

The  proofs  are  not  before  us,  and  we  do  not  know  what  kind 
of  proof  was  introduced,  if  any.  But  is  it  true,  that  no  proof 
but  the  license,  or  certified  copy  of  the  registry  of  marriages,  is 
admissible  to  prove  a  marriage  in  this  State?  The  statute  has 
made  these    evidence,  but  has  not  excluded  any    other  evidence 
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admissible  at  the  common  law.  These  were  also  admissible  at 
the  common  law,  and  no  new  rule  is  thereby  introduced.  It  is 
only  a  substitution  of  the  licenses  and  registers  made  and  kept 
by  the  civil  officers  in  place  of  those  of  the  ecclesiastical,  which 
do  not  exist  here  as  apart  of  our  civil  polity.  2  Stark.  Ev.  Part 
I,  698.     ■ 

Bigamy,  and  adultery  or  criminal  conversation,  are  the  only 
two  cases  at  the  common  law  which  required  strict  proof  of 
the  fact  of  marriage  ;  2  Stark.  Ev.  Part  I,  352;  Part  n,  894  ; 
and  even  in  these  cases,  it  was  doubted  as  to  the  exclusion  of 
admissions    of  defendant.   Ibid  Roscoe  Cr.  Ev.  310   to   313. 

But  in  all  other  civil  actions,  reputation,  cohabitation,  the 
acknowledgment  of  the  parties,  etc.,  are  sufficient  evidence  of 
the  marriage.  2  Stark.  Ev.  Part  I,  698,  and  note  a  705: 
Mathews  on  Presumptive  Ev.  272  to  275.  So  we  conclude  the 
instruction  was  erroneous  in  two  particulars.  First,  by  evidence 
alone  of  a  marriage  in  fact,  if  celebrated  in  Illinois ;  and 
second,  that  marriage  at  all  was  necessary  to  be  proven  under 
the  issue  presented  by  this  answer. 

The  third  and  last  instruction  I  notice,  and  which  the  court 
refused  to  give  as  asked,  is,  "That  unless  the  jury  believe,  fi-om 
the  evidence,  that  for  the  full  space  of  two  years  before  the 
commencement  of  this  suit,  defendant  has  been  an  habitual 
drunkard,  or  for  the  same  space  of  time  has  treated  her  with 
extreme  cruelty,  they  will  find  the  defendant  not  guilty;"  but 
the  court  struck  out  the  words  "for  the  same  space  of  time," 
and  gave  it  as  modified.  We  think  the  decision  of  the  court, 
an  d  the  instruction  as  modified,  to  be  correct. 

At  the  common  law  there  were  only  four  causes  of  divorce 
from  the  bands  of  matrimony,  to  wit :  pre-contract ;  consan- 
guinity, or  relation  by  blood ;  affinity,  or  relation  by  marriage  ; 
and  corporeal  infirmity,  or  impotency ;  and  two,  a  mensa  et 
thoro^  or  bed  and  board,  to  wit  :  adultery  and  cruelty.  1  Black. 
Com.  146;  6  Bacon's  Abridg, '  title  "Mamage  ,"  496  to  500; 
2  Ga.  305. 

•  We  adopted  the  common  law,  but  in  1827  (see  acts  1827,  p. 
180 — l,)acts  were  passed,  declaring  Avhat  causes  should  author- 
ize a  divorce  from  the  bands  of  matrimony among  which  are 

enumerated  four  of  the  six  causes,  to  wit:  pre-contract,  impo- 
tency, adulery,  and  extreme  and  repeated  cruelty,  and  to 
which  were  added  two  new  causes,  to  wit:  willful  desertion  or 
absence  without  reasonable  cause  for  two  years,  and  habitual 
drunkenness  for  the  space  of  two  years.  The  wording  and 
punctuation  of  the  act  is,  after  the  clause  for  willful  desertion 
"and  for  extreme  and  repeated  cruelty,  or  habitual  drunkenness 
for    the  space   of  two  years."    It  is    the  same  precisely  in   the 
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Revised  Statutes  of  188;-],  p.  233;  except  that  the  coinma  is  left 
out  after  the  word  "  cruelty  "  iu  the  printed  act.  But  in  the 
original  bill,  as  filed  in  the  Secretary's  office,  the  '•,"  is  to  be 
found  in  each.  The  phraseology  of  the  preceding  part  of  the 
section,  was  retained  identical,  "That  whenever  a  marriage  has 
been,  or  hereafter  may  be  contracted  and  solenmized,  between 
any  two  persons,  and  it  shall  be  adjudged,"  &c.,  that  either 
party  was  impotent,  or  that  either  had  a  wife  or  husband,  or 
either  had  committed  adultery,  or  willfully  deserted,"  and  for 
extreme  and  repeated  cruelty,  or  habitual  drunkenness  for  the 
space  of  two  years."  At  the  session  of  1833,  an  act  became  a 
law,  by  failm'e  of  the  Council  of  Revision  to  retain  it,  in  which 
it  was  provided,  "That  in  addition  to  the  causes  already  ^;ro- 
vided  b^j  laio  for  divorces  from  the  bands  of  matrimony,  courts 
of  chancery  shall  have  power  and  authority  to  hear  and  deter- 
mine all  causes  for  a  divorce,  not  provided  for  by  any  law  of 
this  State."  Rev.  Stat.  1833,  p.  234.  Thus  stood  the  law  until 
1845,  when  the  legislature  adopted  and  sanctioned  a  revision 
of  the  statutes,  prepared  by  M.  Brayman,  Esq.,  -and  ordered  its 
publication  as  embodying  the  existing  statutes  of  a  general 
nature.  With  what  care  it  ^vas  prepared  and  revised  by  the 
compiler,  y>'0  are  not  able  to  speak;  but  that  its  examination  by 
the  legislature  was  hasty,  is  a  matter  of  history — and  bv  the 
Council  of  Revision  is  a  matter  of  personal  knov>ledge  to  us,  as 
members  of  it — and  necessarily  to  both,  for  want  of  time.  In 
this  revision,  all  the  enumerated  causes  are  inserted  in  the  first 
section  in  the  same  order  as  theretofore,  with  the  additional 
cause  of  a  conviction  "of  felony  or  other  infamous  crime." 

The  phraseology  is  changed  in  this  act,  but  it  is  very  evident 
that  it  became  necessary  to  change  it  in  relation  to  the  clause 
respecting  cruelty,  on  account  of  the  change  in  the  introducto- 
tory  clause  of  the  section.  Instead  of  the  old  phi-ase,  "That 
whenever,"  was  inserted  "In  every  case  in  which,"  and  then 
the  provisions  are  identical  to  the  end  of  the  provision  in  rela- 
tion to  adultery,  except  that  in  the  punctuation  at  the  end  of  each 
separate  cause,  a  semicolon  is  adopted  in  place  of  a  comma. 
The^  next  clause  changes  "willfully  deserts  and  absents"  into 
"has  willfuly  deserted  and  absented  himself  or  herself  fi'om 
the  husband  or  wife,  without  any  reasonable  cause  for  the  space 
of  two  yeurs;  or  has  been  guilty  of  extreme  and  repeated 
cruelty,  or  habitual  drunkenness  for  the  space  of  two  years." 
Here  the  "  and  for"  is  changed  into  "or  has  been  guilty  of" 
extreme  and  repeated  cruelty,  and  by  dropping  the  comma  after 
cruelty,  gives  color  to  the  supposed  true  reading  contended  for 
in  this  instruction.  The  8th  section  retains  the  provisions 
literally, in   relation   to    any     other   causes     of     divorce.    Now 
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it  is  very  apparent  that  the  change  in  the  introductory 
phrase  in  this  section,  made  it  necessary  to  drop  "  and"  and 
insert  "or" — for  if  retained,  the  reading  would  require  the 
two  years,  desertion  and  extreme  and  repeated  cruelty  both,  to 
constitute  one  ground  of  divorce.  Thus  showing  a  different 
and  sufficient  reason  for  a  change  of  the  words,  without  an 
intention  of  changing  the  sense  or  the  provisions  in  relation  to 
this  cause  of  divorce,  we  are  relieved  from  all  perplexity  of 
adding  "the  space  of  two  years,"  as  a  part  or  qualification  of 
each  cause  of  divorce.    Rev.  Stat.  18-1:5,  p.   196,  Sec.  1. 

This  court  has  examined  and  criticised  the  printed  statutes, 
and  compared  them  with  the  enrolled  bills,  to  ascertain  their 
exact  provisions,  and  the  true  intent  of  the  legislature,  in 
Beecher  et  al.^  v.  James  et  al.,  2  Scam.  ^Q\L\  Dutcher  v. 
Crowell,  5  Gilm.  445;    Moor  v.  Moss,  14  111.  liJG. 

There  can  be  no  more  just  or  urgent  occasion  to  do  so  than 
in  this  case,  where  it  is  contended  that  the  party  must  suffer 
under  treatment  of  "extreme  and  repeated  cruelty,"  "for  the 
space  of  two  years,"  before  she  is  entitled  to  relief  from  the 
power  of  a  husband  capable  of  such  a  perversion  of  his  marital 
vows  of  loving,  cherishing  and  protecting.  There  is  no  reason 
for  such  a  change  in  the  law.  And  no  one,  who  understands 
the  legal  imports  of  the  word  "  ssevitiam,''''  or  cruelty,  at  the 
common  law,  would  readily  acquiesce  or  be  brought  to  a  conclu- 
sion that  any  additional  probation  was  intended.  There  must 
be  acts  or  threats  which  may  raise  a  reasonable  apprehension  of 
bodily  hurt;  the  causes  must  be  grave  and  weighty,  and  show 
•a.  state  of  personal  danger  incompatible  with  the  duties  of  mar- 
ried life.  It  is  not  mere  austerity  of  temper,  petulence  of 
manners,  rudeness  of  languasze,  a  want  of  civil  attentions,  occa- 
sional  sallies  of  passion,  denials  of  little  indulgencies  and 
particular  accomodations,  and  which  do  not  threaten  bodily 
harm.  These  are  not  legal  crueltv.  Evans  v.  Evans,  2  Hag- 
gard Cons.  311-12  ;  Head  v.  Head,  2  Ga.  206;  Finley  v. 
Finley,  9  Dana,  52;  2  Kent  Com.  126  ;  Barrere  x.Barrere, 
4  John.  Ch.  187.  When  we  add  to  this  danger,  or  reason- 
able apprehension  of  bodily  harm,  the  requirements  of  the 
statute  that  it  is  to  be  "  extreme  and  repeated,"  Ave  should 
not  readily  believe  that  the  legislature  intended  the  party 
should  stand  in  this  real  or  apprehensive  inconveniency  of 
bodily  peril  for  two  years.  Cruelty  under  the  statute  is  of  a 
more  aggravated  character  than  at  common  law  ;  a  reasonable 
apprehension  of  bodily  hurt  to  life,  health  or  member,  when 
extreme  and  repeated,  is  sufficient,  for  "assuredly  the  court  is 
not  to  wait  till  the  hurt  is  actually  done."  Evaiis  v.  Evans, 
uhi  supra. (^a^ 

(")     Addison  on  Con.  7(17;  Biitl'T  vs.  Butler  1  Parsons  S.  Kj.  ('.  :Ut. 
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Courts  and  juries  must  confine  themselves  to  the  causes 
recognized  in  the  statute,  and- known  to  the  hiw,  and  as  thus 
■defined  and  known.  This  court,  in  Burkhy  v.  Burkhy  et  al.^  If) 
111.  121,  and  in  Vignos  v.  Vis,nos,  16  111.  186,  have  held 
that  one  instance  of  personal  violence  did  not  constitute  a  statu- 
tory cause,  although  coupled  with  abusive  and  derogatory 
language ;  that  the  statute  does  not  confer  an  unlimited  dis- 
cretion upon  the  courts  to  grant  divorces.  Nor  would  the  8th 
section  of  the  act  confer  any  power  to  grant  divorces  for  any 
other  causes  than  those  enumerated  in  the  act — unless  it  be 
construed  as  including  the  two  causes  known  to  the  common 
law,  not  enumerated — of  consanguinity  and  affinity.  This  is 
the  rule  of  construction  laid  down  in  Head  v.  head,  290  upon  an 
analogous  case. 


Decree  affirmed. 


William,   T.    Moffet   Plaintiff  in  Error,    v.  Harvey    Brown 
Defendant  in  Error. 

ERROR  TO  MORGAX. 

Errors  of  the  court  in  reference  to  striking  replications  to  pleas  from  the  record, 
cannot  avail  a  party  who  does  not  show  that  he  had  a  good  cause  of  action. 

A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to  a  declar- 
ation, is  entitled  to  a. judgment  in  bar,  though  the  court  may  have  stricken  out 
replications  to  i^leas  improperly. 

This  cause  was  heard  before  Woodson,  Judge,  and  a  jury, 
at  October  term,  1853,  of  the  Morgan  Circuit  Court.  Verdict 
and  judgment  for  the  defendant. 

The  bill  of  exceptions  sliov/s  that  the  defendant  filed  amended 
pleas,  numbered  two  and  three,  and  by  special  leave  of  the 
court  the  plaintiff  was  allowed  to  file  four  several  replica- 
tions to  each  of  sai'd  pleas.  That  before  proceeding  to  trial, 
the  defendant  filed  a  motion  to  strike  all  these  replications 
from  the  files  except  the  first,  which  motion  was  heard  and 
allowed  by  the  court,  the  court  giving  plaintiff  leave  to  elect 
which  replication  he  would  have,  which  election  he  declined  to 
make.  That  there  was  evidence  in  the  depositions  in  the  cause, ' 
(which  depositons  are  not  other\vise  referred  to  in  the  bill  of 
exceptions )  conducing  to  prove  that  the  plaintiff  was  bona  fide 
holder  of  the  note  sued  on  by  assignment,  before  the  note  be- 
came due.  The  plaintiff  moved  for  a  new  trial  because  of  the 
Striking  out  of  the  replications,  and  for   refusing  an  instruction. 
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This  is  the  substance  of  the  bill  of  exceptions.  The  instruction 
is  not  referred  to  in  the  opinion  of  the  court,  and  therefore  it 
is  not  copied  here. 

D.  A.   Smith,  for  Plaintift'  in  Error. 

M.  McCoNNEL  andW.  Brown,  fur  Defendant  in  Error. 

Caton,  J.  The  declaration  in  this  case  was  on  a  promissory 
note,  to  which  the  defendant  filed  the  general  issue  and  two 
special  pleas.  The  plaintiff"  took  issue  upon  the  first  plea,  and 
by  leave,  of  the  court  filed  four  several  replications  to  each  of 
the  special  pleas.  Before  the  trial,  on  motion  of  the  defendant, 
the  court  struck  out  the  three  last  replications  to  each  plea,  to- 
which  the  plaintiff  excepted.  The  defendant  then  took  issue 
upon  the  remaining  replications.  The  issues  thus  joined 
were  then  submitted  to  a  jury,  who  rendered  a  verdict  upon  all 
the  issues  in  F.ivor  of  the  defendant,  upon  which  judgment  was 
rendered,  v.iiich  is  now  brought  here  for  reversal. 
.  The  verdict  of  the  jury  upon  the  general  issue  being  in 
favor  of  the  defendant,  establishes  the  fact  conclusively,  so  far 
as  this  record  is  concerned,  that  the  defendant  did  not  under- 
take and  promise  in  manner  and  form  as  he  is  declared  against, 
or  that  he  has  paid  the  note.  No  complaint  is  made  that  this 
verdict  was  not  warranted  by  the  evidence.  Indeed,  none  of 
the  evidence  is  preserved  in  the  bill  of  exceptions,  so  that  it 
does  not  appear  that  the  plaintiff  ever  produced  the  note  de- 
clared on,  or  offered  any  other  evidence  in  support  of  his 
declaration.  We  must  presume,  then,  that  the  plaintiff  had  no 
cause  of  action,  and  that  being  the  case,  no  matter  how  man}'" 
good  answers  he  may  have  shown  or  been  able  to  show  to  the 
two  special  pleas,  this  could  not  help  the  case,  for  those  repli- 
cations which  were  stricken  out  could  not  have  given  him  a 
cause  of  action.  At  most,  they  could  only  have  rebutted  an 
answer  which  the  defendant  might  have  proved  to  a  cause  of 
action  which  he  should  have  proved,  but  which  the  verdict 
informed  us  he  did  not.  Until  a  cause  of  action  was  proved, 
the  contingency  did  not  happen  which  could  enable  the  pleas  to 
exercise  any  influence  upon  the  rights  of  either  of  the  parties. 
No  matter  how  much  the  court  erred  in  reference 'to  or  in 
connection  with  those  pleas,  it  could  damnify  the  plaintiff 
nothing,  so  long  as  he  had  no  cause  of  action  originally  which 
could  be  injured  by  such  errors.  There  is  no  complaint  that 
there  was  any  error  either  by  the  court  or  jury  in  connection 
mth  the  first  plea  and  the  verdict  thereon.  That  verdict  being 
upon  valid  pleadings  in  which  there  is  no  error,  is  of  itself  a 
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complete  bar  to  the  action.  In  examining  the  phiintiff's  com- 
plaints of  wrong  done  him,  we  are  met  at  the  threshold  with 
the  facts  that  he  had  no  riglit  to  be  iiijm'ed,  and  without  a  right 
he  could  not  suffer  a  wrong.  We  find  his  case  completely  dis- 
posed of  before  we  reach  the  grounds  of  his  complaint.  He 
can  only  have  a  standing  in  a  court  of  justice  for  the  purpose 
■of  ascertaining  a  supposed  right,  and  as  soon  as  it  is  established 
legally  that  he  has  no  such  right,  his  own  standing  in  court 
■cases  to  be  legitimate.  It  was  well  said  by  this  court,  in  the 
€ase  of  Dana  v.  Bryant.  1  Gilm.  l!J7,  that  "the  principle  is 
undeniable  that  the  defendant  succeding  on  one  plea,  which  is 
a  complete  answer  to  the  declaration,  shall  have  judgment  in 
iiis  favor  in  bar  of  the  action."  Here  he  has  succeeded  on 
such  a  plea,  and  is  entitled  to  a  judgment  in  bar,  though  the 
court  may  have  stricken  out  the  replications  improperly.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Stacy  Taylor,  Plaintiff  in  Errror  v.  Gilbert  Oottrell  and 
Mabtsox  Marcum,  Defendants  in  Error. 

EEROR  TO  IMADISON . 

To  etablish  duress,  itisnecesary  to  sliow  an  unlawful  imprisonment  or  abuse  of 
or  oppression  under,  lawful  process.  The  motive,  and  the  degree  of  influence 
exercised  upon  the  party  under  duress,  are  to  be  taken  together,  and  from  thes  e 
duress  is  detemined  as  a  conclusion  of  fact. 

If  a  party  is  pursuing  a  legal  redress  of  private  wrongs,  or  protection  from  public 
wrongs,  in  good  fiiith  against  another,  and  that  other  assents  to  ajust  satisfac- 
tion, in  consideration  of  a  release,  this  shall  not  be  intended  as  duress,  to  avoid 
Ills  act. 

This  cause  was  tried  by  Underwood,  Judge,  without  the 
intervention  of  a  jury,  at  September  term,  1853,  of  the  Madison 
Circuit  Court.  Verdict  and  judgment  for  the  defendants. 
Plaintiff  below  brought  the  cause  to  this  court. 

J.  and  D.  Gillespie,  for  Plaintiff  in  Error. 

J.  H,  Slosp,  for  Defendants  in  Error. 

Sjates,  J.  Assumpsit  upon  a  note  for  176.50,  against  Oot- 
trell and  Marcum.  Under  the  general  issue,  the  defendants  set 
up,  as  a  defense,  that  the  note  was  obtained  by  duress  of  Oot- 
trell, and  the  court  found  for  defendants,  accordingly. 
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We  are  of  opinion  that  the  facts  do  not  warrant  the  finding, 
and  will  briefly  allude  to  the  testimony  in  support  of:  the  judg- 
ment of  reversal. 

Cottrell  sold  a  wood  boat,  called  the  Star  Boat,  lying  in  the 
St.  Louis  harbor,  to  A.  Polly,  and  afterwards,  without  disclos- 
ing the  sale  to  Polly,  again  sold  the  boat  to  Taylor,  for 
^156.50,  its  full  value,  and  executed  a  bill  of  sale  with  war- 
ranty against  all  claims. 

Polly  replevied  the  boat  of  Taylor,  and  recorded  it  before 
the  law  commissioners'  court  in  St.  Louis.  Taylor  caused  Cot- 
trell to  be  arrested  upon  a  warrant  from  a  justice  in  St.  Louis, 
for  swindling  or  cheating  him  in  the  sale  of  the  boat. 

While  he  remained  in  the  custody  of  the  constable,  Cottrell 
executed  this  note,  with  Marcum  as  surety,  after  being  accom- 
panied by  the  constable  to  several  places  for  the  purpose  of 
obtaining  some  one  to  become  surety.  After  the  note  was  given, 
Cottrell  was  discharged  from  custody,  by  Taylor's  direction, 
and  without  a  trial  on  the  charge  in  the  Avarrant.  No  witness 
testifies  to  the  consideration  of  the  note,  though  they  heard 
mention  made  of  the  boat,  by  the  parties,  during  these  transac-^ 
tions. 

We  cannot  doubt  that  the  consideration  of  the  note  was  the 
money  due  from  Cottrell  to  Taylor  for  the  boat,  and  twenty 
dollars  to  cover  his  expenses  in  defending  against  the  replevin. 
Taylor  had  a  bona  fide  demand  against  Cottrell,  and  we  can- 
not regard  the  amount  of  this  note  as  exorbitant,  extortionate  or 
oppressive  under  the  proofs  in  the  record  ;  nor  should  we  in- 
dulge in  a  presumption  that  the  warrant  Avas  procured,  or  abused 
in  its  execution,  to  enhance  the  amount.'  Had  there  been  no 
just  demand,  or  fair  pretense  of  a  just  demand,  a  dift'erent  in- 
tendment might  be  indulged,  in  seeking  for  and  determining  upon 
the  motives  of  Taylor's  conduct  in  procuring  a  Avarrant.  But 
the  evidence  discloses  a  state  of  case  which  might  justify  his 
appeal  to  the  criminal  law  for  protection  ;  and  Avhile  pui'suing 
that  public  redress,  Ave  are  not  prepared  to  say  that  he  cannot 
receive  the  private  satisfaction  due  him  from  Cottrell,  on  his 
contract.  Imprisonment  is,  by  no  legal  intendment,  an  abridg- 
ment of  the  free  and  voluntary  volition  of  the  mind,  in  the 
management  of  business  transactions.  It  is,  therefore,  not  suf- 
ficient to  establish  duress,  to  show  an  imprisonment.  It  is 
necessary  to  shoAV  an  unlaAvfal  imprisonment,  or  abuse  of  or  op- 
pression under  laAvful  process  or  legal  detention.  The  motive 
and  intention  of  the  plaintiff  or  prosecutor,  or  other  person  who 
may  use,  or  seek  to  use,  the  process  of  the  laAv,  or  the  impris- 
onment as  a  means,  motive  or  consideration  to  influence,  in 
connection  with  the  fact  or  degree  of    influence   thereby    exer- 
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cUsed  upon  the  party,  are  to  be  taken  and  considered  together^ 
and  from  the  "whole,  thut<  presented,  we  determine  the  duress  as 
a  conclusion  of  fact. 

In  the  case  of  Thompson  v.  Lockwood^  15  John.  256,  tlie 
imprisonment  was  unlawful,  and  the  bond  being  taken  bj  a 
public  officer,  colore  o^czY,  was  void  for  want  of  right  or  au- 
thority in  the  officer,  although  worded  according  to  the  statutory 
form.  Being  contrary  to  the  policy  of  the  law,  it  was  adjudged 
void  as  to  the  suret}^  also,  and  not  good  as  a  voluntary  bond  at 
common  law. 

The  chief  distinction  under  the  rule  seems  to  be  between  a 
lawful  and  unlawful  imprisonment.  The  latter  shall  be  intended 
a  duress  to  avoid  a  bond  given  for  enlargement.  3  Bacon's 
Abridg.,  title  "Duress,"  252;  4  Harrington,  311. 

But  where  the  imprisonment  is  lawful,  the  party  alleging  the 
duress,  must  show  how  it  is  made  to  operate  upon  and  influence 
his  mind  by  constraint  to  assent  to,  and  do  acts  contrary  to 
right  and  justice.  3  Bacon's  Abridg.,  title  "Dui-ess,"  252-5;  4 
Harrington,  311.  And  this  may  be  done  by  false,  malicious  and 
groundless  demand,  or  charge  of  crime  for  which  the  party  may 
be  arrested ,  and  forced  to  execute  the  instrument  to  procure  his 
release,  as  in  the  case  of  Watkins  v.  Baird^  6  Mass.  506  ;  3Ba- 
con's  Abridg.,  title  "Duress,"  253. 

When  the  plaintiff  or  prosecutor  is  hona  fide  pursuing  legal 
redress  of  private  wrongs,  or  protection  from  public  wrongs, 
and  the  defendant  assents  to  a  just  satisfaction  in  consideration 
of  a  release,  this  shall  not  be  intended  as  duress  to  avoid  his 
act.  So  it  was  ruled  in  McClintock  v.  Cumiyiins ,  3  McLean, 
158  ;  Croiuell  v.  Gleason^  10  Maine,  325,  on  a  prosecution  to 
keep  the  peace  ;  TVaternim,  Jr.  v.  Barrett,  4  Harrington,  311. 

The  evidence  failing  to  satisfy  us  of  the  false,  malicious  or 
illegal  imprisonment,  or  that  the  consideration  of  this  note  was 
a  discharge  from  it,  by  compounding  the  charge,  and  not  a  just 
satisfaction  of  Taylor's  equitable  claim,  we  are  of  opinion  that 
the  judgment  should  be  reversed  as  to  both  defendants,  and 
need  not  examine  how  far  Marcum  might  be  bound  by  a  trans- 
action void  as  to  Cottrell  for  duress. 

Judgment  is  reversed  and  cause  remanded  for  a  new   trial. 

Judgment  reversed. 


96  SPKINGFIBLD, 


Prickett  v.  Bitter. 


Nan^'Y.  a.  Pe.tc]<:ett,  Appellant,  v.  Henry  Rttter,  Appellee. 
APPEAL  FROM  MADISON. 

Wberc  a  tenant  iindei- a  lease  for  a  year  or  years,  or  for  a  Btated  period,  lioldc 
over,  it  will  be  constraed  as  an  implied  agreement  that  he  shall  hold  for  a 
corresponding  period,  upon  the  same  terms,  as  to  rent  and  times  of  payment, 
unless  there  be  some  act  of  one  or  of  both  the  i)arties,  which  rebuts  the  impli- 
cation. 

To  terminate  a  tenancy  by  the  month  or  week,  a  notice  for  a  like  time  is  requi- 
site, which  should  be  fixed  by  the  rent  day. 

Demand  for  possession  in  order  to  proceed  under  the  act  of  forcible  entry  and 
detainer,  should  be  made  after  the  termination  of  the  time  lor  which  tlie  pre- 
mises were  let. 

Tins  record  i^Lows   notice    in  tlie  following  form  : 

'•State  of  Iixinot.s,      ]  ^^ 
Madison  County.  j  '■' ' 

To  Henry Ritter,  Sir  :— — You  are  lisi-eby  notified  that  I  demand  posses- 
sion of  the  house  now  occupied  by  you,  situiite  on  lot  number  twenty-three,  in 
the  town  of  Edwardsville,  by  the  first  day  of  September,  A.  D.  1854,  your  time 
expiring  on  the  last  day  of  August  of  said  year,  and  unless  possession  be  deliv- 
ered as  above  demanded,  you  will  be  proceeded  against,  as  by  the  statute  in 
such  case  made  and  provided. 

N.  A.  PRICKETT. 

Edw^uidsviixe,  August  18th,  1854.'' 

This  notice  is  followed  by  an  affidavit,  showing  the  leasing  of 
tha  primise?,  the  de  na  id  as  af  jrasaid,  and  that  Ritter  willfully 
and  without  force,  held  over  the  said  premises,  notwithstanding 
the  time  for  which  he  had  rented  had  expired.  A  summons  was 
issued  by  a  justice  of  the  peace,  of  Madison  county,  a  trial  b}^ 
jury,  and  a  finding  that  Ritter  was  guilty  of  forcible  detainer. 
Ritter  took  an  appeal  to  the  circuit  court,  xit  October  term, 
1854,  of  the  Madison  Circuit  Court,  Underwood,  Judge, 
presiding,  a  trial  was  had  on  the  appeal  to  that'  court,  and  the 
defendant  was  found  not  guilty ;  and  the  appellee  there,  took  an 
appeal  to  this  court. 

Ritter  admitted  in  the  circuit  court,  that  he  had  rented  the 
premises  in  dispute  from  Mrs.  Prickett  at  the  time  mentioned  in 
the  complaint  by  the  month,  at  the  rent  of  eight  dollars  per 
month,  and  that  he  had  occupied  said  premises  up  to  the  time  of 
the  commencement  of  the  suit,  and  that  four  months'  rent  was 
due  and  unpaid,  which  had  been  demanded. 

A.  W.  Metcalf,  for  Appellant. 

J.  and  D-  GrLLESPiE,  for  Appellee. 
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ScATES,  J.  About  the  first  day  of  March,  1852,  the  pkintiff 
leased  a  house  and  lot  in  Edwardsville,  for  one  month,  at  eight 
dollars  per  month.  Without  further  agreement,  defendant  con- 
tinued to  occupy,  until  the  17th  day  of  August,  1854,  when 
plaintiif  gave  notice  to  defendant  to  quit  on  the  31st,  and 
demanded,  in  writing,  the  delivery  of  possession  on  the  first  day 
of  September,  1854,  in  the  same  notice. 

Upon  failure  to  deliver  possession,  plaintiff  brought  a  writ 
for  forcible  detainer,  on  the  13th  of  September.  The  only  ques- 
tions presented  are,  whether  the  notice  to  quit  is  required, 
or  was  sufiicient,  and  whether  the  demand  of  possession  is 
sufficient. 

The  general  doctrine  of  the  common  law,  as  found  in  the 
reports  and  elementary  writers,  in  relation  to  notice  in  such 
cases,  seems  to  dispense  with  notice  to  quit,  in  cases  where 
there  is  a  fixed,  determinate  period  for  the  expiration  of  the 
lease.  Messenger  v.  Armstrongs  1  Term,  54  ;  Right  v.  Darby, 
ibid.  162 ;  Archb.  Land,  and  Ten.  Side,  86,  (28  Law  Lib.  100); 
Cohh  V.  Stokes,  8  East.  358;  Ellis  v.  Paige  et.  ah,  1  Pick. 
43  ;  Clapp  v.  Paine,  18  Maine,  268  ;  4  Kent  Com.  114. 

But  where  the  holding  is  for  an  indefinite  period,  a  reasonable 
notice  to  quit  is  necessary  to  terminate  the  tenancy.  10  East, 
261,  note  to  Doe  ex  demise  Burn  v.  Rawlins ;  Doe  ex  dem 
Strickland  et.  al,  v.  Spence  et.  al.,  6  East,  120.  In  this  last 
case,  Lord  EUenborough  said  that  the  rule  requiring  six  months' 
notice  in  tenancies  for  a  year,  was  as  old  as  the  reign  of  Hemy, 
Vm. ,  and  is  well  supported  by  adjudged  cases.  10  East.  261, 
and  note  2  ;  Parker  dem  Walker  v.  Constable,  3  Wils.  25,- 
Right  dem  Flower  v.  Darby  et.  al.,  1  Term,  159  ;  Archb.  Land, 
and  Tent.  86,  (28  Law  Lib.  99.) 

The  authorities  all  seem  to  agree  that  where  notice  is  required 
it  must  be  given  a  due  length  of  time  before,  and  terminate  with 
a  regular  period  in  the  tenancy,  that  is,  at  the  end  of  a  year, 
half  year,  quarter,  month  or  week,  according  to  the  party's 
right  to  terminate  it  by  the  notice.  Archb.  Land,  aud  Ten., 
ubi  supra ;  1  Term,  159  ;  5  Term,  271  ;  6  Bing.  574  ;  10  East, 
261,  note  2  ;  Coffin  v.  hunt,  2  Pick.  7  and  note.  Justice  Put- 
nam's opinion. 

Where  a  party  enters  upon  premises  undera  a  leas  for  a  year 
or  years,  and  holds  over,  it  will  be  construed  as  an  implied 
agreement  for  a  year,  and  fi'om  year  to  year.  Where  the  lease 
is  for  any  period  less  than  a  year,  the  holding  will  be  construed 
as  being  for  another  term  of  the  same  length  of  time  ;  aud  in 
all  cases  as  upon  the  same  terms,  as  to  the  amount  of  rent  and 
times  of  payment,  unless  there  be  some  act  of  one  or  both 
of  the  parties  to  rebut  such  an  implication.     Archb.  Land,  and 
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Ten.  66;  11  Wend.  618;  4  Kent  Com.  111-12;  2  Cowen, 
660  ;  1  Term,  162  ;  24  Maine,  287.  I  have  met  Avitli  no  case 
Avhere  the  question  was  directly  presented  whether  notice  was 
requu'ed  to  terminate  a  tenancy  by  the  month.  But  the  rule 
seems  to  have  been  universally  recognized  as  existing,  by  uni- 
formly requiring  a  month's  notice  to  terminate  such  'a  tenancy. 
Aixhb.  Land,  and  Ten.  87  ;  10  East,  261,  note  2  ;  4  Kent  Com. 
113  ;  Doe  ex  dem  Parry  v.  Hazelly  1  Esp.  94  ;  Frindle  v.  An- 
derson^ 19  Wend.  393  ;  1  Term,  162,  per  Lord  Mansfield  ;  4  Eng. 
Ark.  566  ;  2  Pick.  71,  and  note  of  Putnam  J.'s  opinion  in 
Ellis  V.  Paige  et  al.  The  rule  seems  to  have  been  adopted  in 
practise  in  relation  to  weekly  tenancies,  1  Esp.  94  ;  and  so  laid 
down  as  requiring  a  week's  notice  to  terminate  the  tenancy. 
Archb.  Land,  and  Ten.  87  ;  4  Kent  Com.  113. 

Parker,  Baron,  in  Huff  ell  v.  Armistead^  7  Carr  k  Pay,  56, 
(32  Eng.  C.  L.  433),  doubted  the  existence  of  the  rule,  in 
relation  to  monthly  or  weekly  holdings — alleging  that  he  was 
not  aware  of  any  decision  to  that  effect. 

I  have  met  with  no  decision  on  the  necessity  of  the  notice, 
Tbut  there  are  many  which  recognize  it  incidentally  in  determin- 
ing the  sufficiency  of  the  notice  under  the  particular  circum- 
stances of  the  case,  as  in  Esp.  R.,  Kent  Com.,  Archb.  Land, 
and  Ten.,  19  Wend.,  above  cited  ;  to  which  many  others  might 
be  added,  if  deemed  requisite. 

The  rule  thus  stands  for  authority,  upon  the  long,  unniform 
practise  and  recognition  of  it  by  parties,  counsel,  elementary 
writers  and  the  courts.  It  may  further  claim  a  foundation  in 
the  reason,  justice  and  equity  of  its  application  to  this  class  of 
human  transactions,  this  is  strengthened  and  sanctioned  by 
legislative  adoption  in  many  analogous  cases,  under  acts  in 
relation  to  forcible  entry  and  detainer,  and  such  like.  See  Rev. 
Stat.  1845,  p.  333,  Sec.  2,  Landlord  and  Tenant. 

LTnder  this  review  of  the  authorities,  we  are  authorized  to 
resolve  these  questions,  now  for  the  first  time  distinctly  pre- 
sented, by  holding  the  notice  necessary  under  a  tenancy  like  the 
present,  and  that  it  should  be  given  for  one  month,  and  termin- 
ating with  the  month  as  fixed  by  the  rent  day,  or  falling  due 
of  the  rent.  («) 

In  relation  to  the  "demand  in  writing  for  possession"  of  the 
premises  under  the  act  in  relation  to  forcible  entry  and  detainer, 
we  are  of  opinion  that  the  "demand"  should  be  made  "after 
the  determination  of  the  time  for  which  such  lands,  tenements 
or  possessions  were  let."  Such  is  obvilously  the  meaning  of  the 
statute.  (Rev.  Stat.  1845,  p.  256,  Sec.  1.)  Reason  and  analogy 
sustain  this  interpretation.  No  one  should  be  put  in  the  wrong 
by  a  demand   which    another    had    no    right  to  make,  of  a  thing 

(rt)     Seom  vs.  McLees,  24  \\\.\\.  194. 
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he  had  no  right  to  receive  or  possess,  and  therefore  it  would 
seem  he  shoidd  have  no  right  to  demand.  Could  a  bailee  be 
charged  with  a  conversion  by  a  demand  of  the  pledge,  before  a 
tender  of  his  advances,  or  the  determination  of  his  special  title 
or  right  of  possef^sion  ?  If  A.  promise  to  pay  B.  a  certain  sum 
on  demand  after  a  future  day,  could  B.  bring  his  action  on  a 
demand  made  before  that  da}'  ? 

The  holding  over  must  be  '^willfid,"  "after  the  demand,"  and 
this  cannot  be  said  of  a  holding  under  and  during  the  lease,  but 
only  "after  the  determination"  of  it.  This  agrees  with  the 
provision  of  the  act,  giA'ing  double  rent  against  tenants  for  life 
or  years,  who  "willfully"  holdover  "after  the  expiration  of 
such  term  or  terms,  and  after  demand  made  and  notice  in  writ- 
ing given  for  the  possession  thereof."  Rev.  Stat.  1845,  p.  333;> 
Sec.  2;  Maine,   287. 

•  This  construction  has  been  applied  in  Maine  to  a  similar  stat- 
ute, though  I  have  not  seen  the  details  of  its  pr  ovisions,  further 
than  that  thirty  days  should  elapse  after  the  demand.  In 
Clapp  V.  Paine ^  18  Maine,  264,  the  tenancy  had  to  be  deter- 
mined by  thirty  days'  notice,  and  it  was  held  that  it  must  expire 
before  the  demand  was  made  of  the  possession.  And  this  was 
followed  in  Smith  v.  Rowe,  31  Maine,  212  ;  though  a  different 
rule  had  been  applied  in  Wheeler  v.  Coivan,  25  Maine,  285  : 
but  which  seems  to  have  been  under  a  different  section  of  their 
statute.  («) 

Judgnie?it  affirmed. 

(a)     Altered,  L.  of  1361  p  130.  Secorvs.    Pestana  37  111.    R.    ,'52.5;  Dunne  vs.  Ti-ustee.s 

Ac. ;  oiJ  M.  578. 


William  N.  Ross  and   Aaron  Hammond,  Appellants,  v.  James 
Watt,    Appellee. 

APPEAL  FROM  SCOTT. 

In  construing  instruments  of  submission  to  arbitration,  courts  ahvays  give  as 
large  a  construction  to  them,  as  tliewords  of  tlie  instrument,and  the  intentions 
of  tlie  parties  drawn  from  tlieir  expressions,  will  warrant.  , 

A  mere  error  of  judgment,  as  to  law  or  fact,  A^'ill  not  vitiate    an  award. 

If  fraud  or  misconduct  in  tlie  arbitrators  is  not  shown,  an  award  will  be  conclusive 
on  the  parties. 

This  was  a  proceeding  by  motion  in  the  Circuit  Coiu-t  of  Scott 
County,  Woodson,  Judge,  presiding,  at  April  term,  1854,  for 
judgment  on  an  award.  The  substance  of  the  submission  is 
recited  in  the  opinion,  as  also  the  substance  of  the  award.  Ross 
and  Hammon  by  their    counsel    moved   the  court  to    modify,    or 
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correct,  or  set  aside  and  vacate  the  said  award,  because  it  ex" 
ceeded  and  exceeds  the  terms  of  the  submission  ;  in  support  of 
this  motion,  the  council  filed  the  affidavit  of  Emmons  Benedict, 
one  of  the  arbitrators,  stating  that  he  with  his  co- arbitrators 
met  under  the  submission,  when  the  co-referees  of  afiiant  (he 
protesting  against  the  same  as  unjust  and  beyond  the  scope  of 
submission  in  the  premises)  made  an  award  that  Ross  and  Ham- 
mond should  pay  Watts  fifty  dollars  and  half  the  costs  of  the 
proceeding  ;  that  the  account  of  Ross  and  Hammond  consisted 
of  the  following  items: 

1851,  June  23d,  to     6  smut  machines,  $23  $138,00 

"     26th,  "     6    "             "           25  150,00 

Sept.       3d,  "6  large  pullies,  18,00 

Nov.     23d,  "  12  smut  machines,     27  324,00 

"  "    6     "           "             24  144,00 

1852,  March  23d,  "  37  1-2  lbs  .  castings,  5  1,87 

that  it  was  in  proof  before  the  arbitrators,  that  the  three  first 
items  in  the  account  had  been  adjusted  by  the  parties ;  that 
Watts  was  entitled  to  other  credits,  reducing  the  demand  of 
Ross  and  Hammond,  irrespective  of  interest  on  note  and  account, 
to  the  sum  of  $451,47.  To  meet  this  balance,  Watts  proved 
other  items  of  an  account  amounting  to  $46,25;  there  was  also 
proof  on  hearsay  testimony  that  Watts  had  expended  $22  at 
Burlington,  to  put  smut  mills  in  order,  and  proof  of  expenditure 
of  $29  in  other  repairs  and  transportation  of  smut  mills — that 
there  had  been  other  expenditui'es  (detailed  in  the  afii davit)  on 
one  or  more  mills,  amounting  to  $124  ;  that  $150  had  been  ex- 
pended by  Watts  and  his  agents  in  selling  and  seeing  after  the 
smut  mills  ;  that  Watts  was  the  owner  of  the  patent  for  said 
smut  mills,  and  that  his  patent  had  been  damaged  by  the  defec- 
tive execution  of  the  work  on  the  mills  of  Ross  and  Hammond, 
to  the  amount  of  $700  ;  that  this  latter  testimony  was  objected 
to  as  being  outside  of  the  submission  ;  that  then  the  arbitrators 
there  considered  of  their  award,  that  they  disagreed,  but  had  a 
second  meeting — that  he  (Benedict)  could  only  agree  to  an  award 
which  would  allow  to  Ross  and  Hammond  $200,  his  co-referees 
not  consenting,  he  withdi-ew.  D.  A.  Smith  testified,  that  Bene- 
dict's statement  was  coi-rect,  that  he  (Smith)  drew  up  the  sub- 
mission, and  that  he  had  not  then  any  knowledge  or  intimation 
that  Watts  claimed  to  be  the  owner  of  the  patent  right  referred 
to  by  Benedict ;  that  he  was  surprised  at  the  introduction  of  the 
proof  connected  with  it,  and  the  claim  for  damages  for  injury 
to  the  reputation  of  the  machines,  and  that  he  resisted  the  in- 
troduction of  said  evidence,  acting  as  counsel  for  Ross  and 
Hammond. 
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Watts  introduced  the  affidavit  of  the  two  other  referees,  who 
stated  that  they  understood  from  the  submission  and  fi'om  the 
counsel  of  parties,  that  they  were  to  determine  what  was  due 
fi'om  Watts  to  Ross  and  Hammond,  according  to  contract,  if  all 
the  machines  had  been  properly  made,  to  ascertain  Avhat  dama- 
ges should  be  allowed  to  Watts  by  way  of  set-off,  and  to  make 
an  award  for  the  balance  which  ever  way  it  should  fall,  includ- 
ing the  note  ;  that  Watts  had  sustained  damage  ;  that  in  making 
their  award,  they  only  had  reference  to  damage  already  sustained  ; 
that  had  they  considered  prospective  damage  their  award  to 
Watts  Avould  have  been  larger  ;  that  they  did  not  by  any  formal 
decision  admit  evidence  of  injury  to  the  reputation  of  said 
machines  as  a  patented  machine,  and  that  their  award  did  not. 
consider  any  prospective  damages,  but  awarded  damages  only 
for  defects  in  machines. 

N.  M.  Knapp  stated  in  substance,  that  the  arbitrators  were 
to  take  the  note  into  consideration;  that  Watts  claimed  that  the 
note  had  been  given  for  defective  machines,  which  were  of  little 
value,  and  that  the  submission  was  written  with  the  express 
intent  of  enabling  Watts  to  show  the  damage  resulting  to  him  by 
these  defective  machines,  and  that  the  consideration  of  the  note 
had  wholly  or  partially  failed  ;  that  the  award  was  fairly  made 
in  view  of  the  evidence  adduced  before  the  arbitrators,  and  of 
the  subjects  submitted  to  them,  and  that  the  submission  was 
altered  in  the  presence  of  the  arbitrators  with  the  express  design 
to  have  them  adjudicate  upon  the  note  and  the  damages  to  him, 
that  the  whole  matter  and  all  questions  growing  out  of  it  might 
be  settled. 

.    The  circuit  court  allowed  the  motion  of  Watts  for  judgment 
on  the  aw^ard,  and  disallowed  the  cross'  motion. 

Ross  and  Hammond  took  this  appeal. 

The  submission  provided  that  the  aAvard  should  be  made  the 
judgment  of  the  court. 

D.  A.  Smith,  for  Appellants. 

M.  McCoNNEL  and  N.  M.  Knapp,  for  Appellee. 

Treat,  C.  J.  The  principal  question  in  this  case  is,  whether 
the  arbitrators  exceeded  the  terms  of  the  submission.  This 
depends  upon  the  construction  to  be  given  to  the  instrument  of 
submission.  It  is  in  these  words;  "Whereas  the  undersigned, 
William  N.  Ross  and  Aaron  Hammond,  as  partners,  have  a  note 
and  open  account  against  the  undersigned,  James  Watt,  on 
wilich  the  said  Ross  &  Hammond  claim  that  there  is  a  balance 
due   thern,     amounting    to  the  sum  of  $486,05;  and  the  said 


102  SPRINGFIELD, 


lloss  and  Hammond  v.  Watt. 


Watt  denies  that  SO  much  is  due,  by  reason  of  certain  deduc- 
tions and  damages  that  he  claims  to  be  justly  applicable  to  said 
account.  Now,  the  said  undersigned  respectively  agree  to  sub- 
mit said  matter  in  controversy,  to  the  arbitrament  and  aAvard  of 
Jacob  H.  Withey,  Emmons  Benedict  and  Horace  A.  Brown,  or  a 
majority  of  them."  The  award  was  in  favor  of  Watt  for  $50. 
It  is  contended  that  the  arbitrators  had  no  power,  under  the 
submission,  to  make  an  affirmative  award  in  favor  of  Watt ;  in 
other  words,  that  the  only  question  for  them  to  decide  was, 
whether  anything  was  due  upon  the  note  and  account,  and,  if 
so,  what  amount.  We  are  satisfied  that  this,  was  not  the  under- 
standing of  the  parties.  Ross  &  Hammond  held  a  note  and 
account  against  Watt,  and  he  had  demands  against  them,  grow- 
ing out  of  the  particular  transactions  in  which  the  note  and 
account  originated.  They  had  mutual  claims  arising  out  of  the 
same  subject  matter.  They  referred  the  whole  of  these  claims 
to  arbitration.  Their  intention  was,  that  the  arbitrators  should 
pass  upon  all  of  the  claims,  and  thus  put  an  end  to  all  contro- 
versy respecting  them.  It  was  not  their  design  that  the  demands 
of  either  party  should  be  split  into  fragments,  and  one  portion 
settled  in  this  proceeding,  and  the  other  left  unadjusted.  The 
arbitrators  were  to  examine  the  claims  from  certain  transactions 
between  the  parties,  and  make  an  award  in  favor  of  the  party 
really  entitled  to  the  balance.  In  construing  instruments  of 
submission  to  arbitration,  courts  always  give  as  large  a  construe  - 
tion  to  them,  as  the  words  of  the  instrument  and  the  intentions 
of  the  parties,  drawn  from  their  expressions,  will  warrant. 
Watson  on  Arbitrations  and  Awards,  15.  In  our  opinion,  the 
award  was  within  the  terms  of  the  submission. 

There  is  nothing  on  the  face  of  the  award  to  render  it  invalid. 
It  pursues  the  terms  of  the  submission,  and  is  a  full  adjustment 
of  the  matters  in  difference.  Nor  do  the  proofs,  when  carefully 
considered,  establish  any  frauxl  or  misconduct  on  the  part  of  the 
arbitrators.  The  ■  question  is  not  whether  their  decision  was 
correct  or  erroneous.  A  mere  error  of  judgment  as  to  the  law 
or  facts  of  the  case,  will  not  vitiate  the  award.  In  the  absence 
of  all  fraud  and  misconduct  in  the  arbitrators,  the  award  must 
be  held  to  be  conclusive  on  the  parties,  Merritt  ^.Merritt^  11 
Illinois,  565;  McDonald  v.  Arnoid^AL  ibid.  58  ;  Root  v.  Ren- 
wick^  15  ibid.  461;  Smith  v.  Douglass^  ante.  34.  The  court 
did  not  err  in  entering  judgment  on  the  award. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
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James  Painter,   Appellant,  v.  Jacob  Baker,  Appellee. 

APPEAL  LROM  MOPGAN 

A  dog  was  set  upon  some  horses,  one  of  wliicli,  -while  boiiigpursiied  and  jiiniii- 
iniT  a  t'eii.M'.  w.n  Icillc;!:    /fi'l:l,  'Vlv.xl  tri'spass  was  tlic  proixT  -.'niedy. 

When  an  injury  results  direetly  fr.oni  a  I'oivihleaet,  trespass  lies,  hut  wlierethe 
injury  is  not  ininiediate  on  the'act  done,  but  is  consequential  only,  the  remedy  is 
ease. 

This  cause  was  heard  and  decided   by  Woodson,   Judge,   at 
tiic  October  term,  1854,  of  the  Morgan  Circuit  Court. 

Brown  and  McClure,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

Treat,  C.  J.  Painter  sued  Baker  before  a  justice  of  the 
peace.  He  recovered  a  judgment  for  $95  and  Baker  prose- 
cuted an  appeal.  The  case  was  submited  to  the  circuit  court 
upon  the  foUoAying  evidence:  Mrs.  Moore  testified  that  her 
husband  and  Baker  occupied  a  field,  each  cultivating  a  part  for 
himself.  A  portion  of  the  fence  around  the  field,  which  Baker 
was  bound  to  keep  up  was  poor  and  indifferent ;  one  day  in 
the  spring  of  1854,  a  breachy  cow,  belonging  to  Baker  threw 
down  his  portion  of  the  fence,  and  Painter's  horses  came  into 
the  field,  and  witness  turned  them  out  through  the  gate.  The 
horses  came  into  the  field  again,  after  night  of  the  same  day, 
and  Baker  was  informed  of  the  fact ;  he  said  he  would  not  be 
all  the  while  putting  up  the  fence,  and  called  the  dog  ;  the  dog 
pursued  the  horses,  and  in  jumping  the  fence,  one  of  them  was 
killed.  The  testimony  of  another  witness  was  in  substance  the 
same.  Mr.  Moore  testified,  that  Baker  and  himself  rented  and 
cultivated  different  parts  of  the  same  field ;  one  night,  in  the 
spring  of  1854,  the  witness,  Baker,  Luty  and  others,  were 
attending  to  a  sick  mare  in  the  field,  when  some  one  informed 
Baker  that  Painter's  horses  were  in  the  field.  Baker  left  and 
soon  after  the  horses  were  running,' pursued  by  the  dog,  and  one 
of  them  was  killed  in  jumping  out  of  the  field;  the  dog  Avas  not 
in  the  habit  of  chasing  stock,  but  Avhen  set  upon  stock  was  fierce 
and  hard  to  be  got  oft',  and  Avitness  had  Avarned  Baker  not  to  set 
him  after  stock;  Baker  had  previously  hauled  aAvay  a  part  of 
the  division  fence  between  Painter's  field  and  the  one  occupied 
by  himself  and  Avitness,  Painter  told  him  he  must  replace  it ; 
the  part  to  be  kept  up  by  Baker  adjoining  the  commons  Avas  poor 
and  insufficient ;  the  horse  that  Avas  killed  Avas  Avorth  $95.  An- 
other Avitness  testified.  Baker,    Luty,   Moore  and   himself  Avere 
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attending  to  the  sick  mare,  when  some  one  told  Baker  that  Pain- 
ter's horses  were  in  the  fiekl ;  Baker  and  witness  turned  all  of 
the  horses  out  at  the  gate,  except  the  one  that  was  killed  in 
jumping  the  fence  ;  Baker  did  not  call  the  dog,  nor  was  the  dog 
after  the  horses ;  it  was  too  dark  to  see  either  the  horse,  or  the 
dog.  Luty  testified  that  while  they  were  with  the  sick  mare 
Baker's  wife  said  that  Painter's  horses  were  in  the  field,  and 
Baker  said  he  would  dog  the  horses,  and  called  the  dog  and 
went  after  them ;  the  horses  came  running  by,  pursued  by  the 
dog,  and  escaped  from  the  field  by  jumping  the  fence ;  Baker 
said  the  dog  was  after  the  horses,  when  the  horse  was  killed. 

The  court  decided  that  the  proper  remedy  was  by  an  action 
on  the  case,  and  not  trespass ;  and  dismissed  the  suit  because 
the  justice  was  without  jurisdiction. 

The  distinction  between  case  and  trespass  is  well  established. 
But  there  is  often  much  difiiculty  in  applying  it  to  particular 
cases.  The  principle  is,  that  where  the  the  injury  results  directly 
from  a  forcible  act  of  the  deefndant,  the  action  of  trespass  lies  ; 
but  where  the  injury  is  not  immediate  on  the  act  done,  but  is 
consequential  only,  the  remedy  is  case.  The  true  criterion  is, 
whether  the  injury  proceeds  directly  or  follows  consequentially 
from  the  act.  The  distinction  is  thus  well  illustrated  in  the 
books  :  If  a  log  is  cast  into  the  highway,  and  while  in  motion 
hits  another,  the  injury  is  immediate,  and  trespass  is  the  remedy ; 
but  if,  after  the  log  reaches  the  highway  and  becomes  stationary, 
a  traveler  falls  over  it  and  is  hurt,  the  injury  is  consequential, 
and  the  remedy  is  case. 

In  this  case,  if  the  plaintiff  has  a  cause  of  action  against  the 
defendant,  trespass  is  the  appropriate  remedy.  The  injury 
complained  of,  resulted  directly  from  the  act  of  the  defendant. 
The  force  that  occasioned  the  death  of  the  animal,  was  put  in 
motion  by  him.  He  set  the  dog  upon  the  horses,  and  the  horse 
was  killed  in  the  pursuit.  All  that  happened  after  the  dog  was 
sent  after  the  stock,  was  but  a  continuation  of  the  same  act.  It 
was  as  much  the  act  of  the  defendant,  and  he  is  as  much  an- 
swerable for  the  consequences,  as  if  he  had  in  person  chased  the 
horses  with  the  like  result.  He  used  the  dog  as  an  instrument 
in  committing  the  trespass.  The  whole  was  but  one  transaction, 
pi'oceeding  directly  from  him,  and  immediate    in  point  of  time. 

In  Ai^nick  v.  CHara,  6  Blackford,  258,  and  James  v.  Cald- 
ivell,  7  Yerger,  38,  where  the  facts  were  almost  identical  with 
those  in  the  present  case,  the  parties  injured  were  allowed  to 
recover  in  this  form  of  action.  The  court  said,  in  the  latter 
case:  "  The  dogs  were  the  instruments  of  assault,  as  much  as 
a  stone  thrown  fi-om  the  hand  would  have  been.  The  chasing 
of  the  nag  forced  her  on  the  stake,  and  the  injury  was  immedi- 
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■ate,  and  produced  from  the  act  of  the  defendant."  It  was  said 
b J  Lord  Ellenborougli,  in  Ze«?we  V.  5my,  3  East,  593:  "  Ifl 
■put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerous 
animal,  and  leave  to  hazzard  what  may  happen  and  mischief 
■ensues  to  any  person,  I  am  answerable  in  trespass." 

The  circuit  court  erred  in  deciding  that  case  was  the  proper 
remed3^  If  the  plaintifiF  is  entitled  to  recover,  trespass  is 
clearly  maintainable. 

The  judgment  must  be  reversed  and  the  cause  be   remanded. 

Judgmint  revers  ed. 


Hugh  Smith,  Appellant,   v.    John  T.    Webb,    Appellee. 
APPEAL  FROM  SANGAMOX. 

[f  a  count  possesses  all  the  attributes  of  a  count  inldebt,  commencing  and  couclud- 
iug  as  such,  butiises  the  word  "  2)romise  "  instead  of  the  word  "  agreed."  it  wil  I 
not  be  regarded  as  in  assumpsit,  (a) 

[f  the  pleader  misnames  the  instrument  sued  on,  by  calling  it  a  note  instead  of  an 
agreement,  it  will  not  be  fatal  to  the  declaration. 

This  cause  was  decided  by  Davis,  Judge,  at  December  term, 
1853,  of  the  Sangamon  Circuit  Court.  The  instrument  sued  on 
was  inthe  usal  form  of  a  promissory  note,  but   was   under  seal. 

J:^.    M.    Broadavell,   for  Appellant. 

Stuart  and  Edwards,  for  Appellee. 

Caton,  J.  A  general  demurrer  was  filed  to  the  declaration, 
which  was  overruled  by  the  circuit  court  and  judgment  rendered 
thereon ;  and  this  decision  of  the  court  is  assigned  for  error. 
The  objections  to  the  declaration  are,  that  it  commences  and 
concludes  in  debt ;  but,  in  the  body  of  the  declaration  it  is 
averred  that  the  defendant  7;r£)mz5e^  instead  of  agreed  to  pay, 
and  also  that  the  instrument  declared  on  is  called  a  promissory 
note,    and  stated  to  be  under   the  hand  and  seal  of  the  defendant. 

The  first  objection  is  precisely  answered  by  the  decision  of 
this  court  in  the  case  of  Cruikshank  v.  Bi^owix^  5  Gilman,  75. 
In  that  case,  the  same  identical  objection  was  raised  to  the 
declaration,  to  which  the  court  said:  -'We  do  not,  however, 
admit  that  when  a  contract  is  specially  declared  upon,  and  the 
count  possesses  all  the  attributes  of  a  counts  in  deht^  commencing 
and  concluding   as   such,  that  it  is  to  be  regarded  as   a   count   in 

(a)      McGinnity  vs.  Laguereiiu  5  Gil  101. 
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assumpsit  merely,  because  the  word  pro?nised  is  used  in  place  of 
the  word  agreed.^'  In  that  case  the  count  was  held  good,  and 
from  that  decision  we  are  not  inclined  to  depart.  Nor  is  the 
second  objection  any  more  valid.  Admitting  that  the  pleader 
misnamed  the  instrument  sued  on,  by  callnig  it  a  note  instead  of 
a  covenant  or  an  agreement,  Ave  do  not  think  it  fatal  to  the 
declaration,  and  especially  upon  general  demurrer.  The  party 
was  not  misled  or  injured  by  it. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judg?7ie7ii  affirmed. 


Oliver  Oakes,  Appellant,  v.  Ann  Oakes  Administratrix  of  John 
OaivES,  deceased,  Appellee. 

APPEAL  FROM  SCOTT. 

Where  it  does  not  appear  tliat  a  party  is  an  intruder  or  trespasser  on  land  or  that 
he  holds  it  a.uainst  the  will  of  the  owner,  or  that  he  is  to  enjoy  the  land  without 
rent,  the  law  ^\'ill  infer  an  implied  a,i;reement  to  pay  a  reasonable  rent  therefor. 

The  fact  that  an  occupant  is  the  sou  of  the  owner  of  the  premises,  is  not  stitticient 
to  raise  the  legal  conclusion  tliat  they  were  to  be  lield  rent  free.  Although 
slight  evidence  might  justify  such  a  conclusion. 

A.  simple  agreement,  either  express  or  implied,  to  pay  rent,  will  atithorize  a  re- 
covery without  an  express  contract  for  that  purpose. 

This  was  an  action  of  assimipsit  brought  against  the  adminis- 
tratrix of  the  estate  of  John  Oakes,  deceased,  upon  an  account 
filed  in  the  probate  office  of  Scott  County,  on  the  fifth  day  of 
January,  1854,  and,  by  consent,  taken  to  the  circuit  court  of 
that  county  and  tried  at  the  October  term  of  that  court,  before 
Woodson,  Judge,  and  a  jury.  Verdict  and  judgment  for  defend- 
ant. 

The  account  was  for  ahorse,  saddle  and  bridle,  charged  March 
8th,  1847;  a  wagon,  charged  November  15,  1848,  and  other  ar- 
ticles at  the  same  time  ;  and  for  rent  of  farm  prior  to  acquiring 
title  from  said  Oliver  Oakes,  at  $300  per  year.  To  the  declara- 
tion, defendant  pleaded  non  assumpsit  and  the  statute  of  limita- 
tions. 

A  son  of  the  plaintiff  testified,  that  in  1847  and  1848,  his 
father  had  let  deceased  have  a  horse,  saddle,  bridle  and  wagon, 
charged  in  the  account,  but  whether  as  a  sale  or  gift  he  did  not 
know  ;  that  deceased  went  into  possession  of  the  farm  and  oc- 
cupied it  from  1848  to  1853,   a  tract  of  land  of  about  one  hun- 
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(Ired  acres  ;  tliat  for  tlm  last  three  years,  the  hind  was  Asorth 
four  dolhirs  per  acre  ;  that  witness  had  occupied  the  hind  before 
deceased  took  possession,  and  that  tlie  average  vakie  of  the  rent 
of  the  hxnd  was  $300  per  annum. 

M.  M  CuNXEL,  for  Appelhint. 

D.  A,  Smith,  for  Appellee. 

Caton,  J.  We  cannot  feel  satisfied  with  the  verdict  in  this- 
ease.  The  claim  for  the  horse,  saddle,  bridle  and  wagon  were 
undoubtedly  barred  by  the  statute  of  limitations,  but  the  rent 
was  not,  at  least,  a  part  of  it.  The  evidence  is  that  that  the  de- 
fendant's intestate  occupied  the  farm  of  the  plaintiff  for  five 
years,  from  the  year  1848  to  1852  inclusive,  and  that  a 
reasonable  rent  for  the  place  was  three  hundred  dollars  per 
year.  There  is  no  evidence  of  an  express  contract  for  rent, 
nor  is  there  any  evidence  that  the  defendant's  intestate  was  a 
trespasser  or  intruder  upon  the  land,  or  that  he  in  any  way 
held  it  against  the  will  of  the  owner ;  nor  is  it  shown  that 
there  was  any  agreement  or  understanding  that  the  tenant  was 
to  enjoy  the  land  without  rent.  Under  such  circumstances  the 
law  will  infer  an  implied  agreement  to  pay  a  reasonable  rent 
for  the  premises.  There  is  only  one  single  circumstance  which 
the  jury  might  consider  in  support  of  such  an  h}^30thesis  ;  and 
that  is,  that  the  tenant  was  the  son  of  the  owner  of  the  land. 
That  single  fact  is  not  sufficient  to  raise  the  legal  conclusion 
that  the  father  designed  to  give  the  son  the  rent  for  nothing, 
although  slight  additional  evidence  of  such  an  intention  might 
be  suflacient  to  warrant  the  jury  in  arriving  at  such  a  conclu- 
sion. CoiToborating  circumstances  are  entirely  wanting  in  this 
case.  It  is  most  likely  that  the  jury  were  misled  by,  or  mis- 
understood, the  second  instruction  given  for  the  defendant.  It 
is  this  :  "  That  the  plaintiff  is  not  entitled  to  recover  for  any 
part  of  the  rent  sued  for  in  this  case,  unless  he  has  proven  to 
the  satisfaction  of  the  jury  that  there  was  a  contract  between 
him  and  John  Oaks,  deceased,  creating  the  relation  of  landlord 
and  tenant,  as  for  the  payment  of  rent."  Now,  giving  the 
word  contract  its  technical  meaning  in  this  instruction,  it  is- 
^vrong ;  for  a  simple  agreement,  either  express  or  implied,  for 
the  payment  of  rent,  Avould  entitle  the  plaintiff  to  recover,  and. 
so  it  was  probably  intended  by  the  court,  {a)  But  it  is  most  likely 
that  the  jury  understood  it  as  requiring  an  express  contract,  or 
at  least  agreement,  for  the  payment  of  rent,  before  they  could 
find  for  the  plaintiff,  and  that,  failing  to  find  in  the  evidence  any 
such  express   contract   or   agreement,  they  did  not  feel  them- 

(a)     Dudding  vs .  HiU  15  111 .  R .  61 . 
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■selves  called  upon  to  look  for  an  implied  agreement  in  tlie 
circumstances.  We  tliinlc  the  case  should  be  submitted  to 
another  jury.  The  judgment  must  be  reversed  and  the  cause 
remanded  for  another  trial. 

Judsiment  reversed. 


Harvey  Phinney,  Plaintiii  in  Error,  v.    Edwin  D.  Baldavin, 
Defendant  in  Error. 

EEEOll  TO  IIA^'COCK. 

A  note  given  for  a  sum  of  money  1)eariiig  interest  at  a  given  rate  per  month . 
continues  to  hear  that  rate  of  interest.so  long  as  the  principal  remains  unpaiil. 

A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be  enforced  in  an- 
other State,  imless  it  is  against  good  morals,  or  is  repugnant  to  the  policy  or 
positive  institutions  of  such  State. 

This  cause  was  heard  and  decided  by  0.  C.  Skinneh,  Judge, 
at  June  term,  1853,  of  Hancock  Circuit  Court. 

« 

Williams  and  Lawrence,  for  Plaintiff  in  Error. 

Wheat  and  Grover,  for  Defendant  in  Error. 

Treat,  C.  J.  Phinney  brought  an  action  of  assumpsit  against 
Baldwin,  and  declared  upon  the  following  note: 

"  Brighton,  California,  Oct.  3d,  1850- 
f»200.        Thirty  days  after  date  I   promise  to  pay  to  the   order  of  Harvey 
•Phinnej'  two  hundred  dollars,  for  value  received,  with  interest  from  date  at  five 
.percent,  per  mouth.  E.  D.  BALDWIN." 

The  pleas  were  non-assumpsit  and  payment.  On  the  trial,  the 
■plaintiff  introduced  the  note  described  in  the  declaration,  and 
proved  that  the  legal  rate  of  interest  in  California,  in  the  ab- 
•sence  of  any  agreement  of  the  parties,  was  ten  per  cent,  per 
annum  ;  but  that  it  was  lawful  for  parties  to  contract  for  any 
higher  or  different  rate  of  interest.  The  note  was  credited  with 
$50,  paid  on  the  4th  of  October,  1851;  and  with  $100,  paid  on 
the  29th  of  the  same  month.  The  court  entered  judgment 
against  the  defendent  for  $92,44,  and  the  plaintiff  sued  out  a 
writ  of  error. 

There  can  be  no  reasonable  doubt  as  to  the  true  construction 
of  the  instrument.  It  is  a  promise  to  pay  $200  in  thirty  days, 
and  interest  thereon  from  date  at  the  rate  of  five  per  cent,  per 
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month.  The  note  continues  to  bear  that  rate  of  interest,  so  long 
as  the  principal  remains  unpaid.  The  maker  undertakes  to  pay 
interest  at  that  rate,  while  he  withholds  payment  of  the  princi- 
pal. That  is  the  compensation  which  the  payee  is  to  receive, 
for  the  forbearance  of  the  money.  We  entertain  no  doubt  that 
this  was  the  real  understanding  of  the  parties.  It  was  not  their 
intention  that  this  rate  of  interest  should  cease  on  the  maturity 
of  the  note,  and  that  it  should  thereafter  only  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum.  Such  a  construction  could 
not  be  put  upon  the  instrument  without  doing  violence  to  the 
intentions  of  the  parties.  It  would  in  effect  be  making  a  new 
contract  for  them.  They  evidently  contemplated  but  one  rate 
of  interest,  and  that  rate  was  to  continue  until  payment  should 
be  made.  The  plaintiff  was  entitled  to  recover  interest  on  the 
principal  at  the  rate  of  sixty  per  cent,  per  annum,  from  the  date 
of  the  note  until  the  rendition  of  judgment.  And  the  circuit 
judge  erred  in  not  making  this  the  basis  for  assessing  the  dama- 
ges. The  agreement  to  pay  this  rate  of  interest  was  valid  by 
the  law  of  California,  and  the  com-ts  of  this  State  are  bound  to 
enforce  it.  A  contract  that  is  valid  in  the  State  where  it  is 
made,  is  to  be  recognized  and  enforced  in  another  State,  unless 
it  is  clearly  contrary  to  good  morals,  or  repugnant  to  the 
policy  or  positive  institutions  of  that  State.  This  contract  is 
not  obnoxious  to  any  such  objection.  As  the  rate  of  interest  is 
specified  in  the  note,  and  is  according  to  the  law  of  the  place 
where  the  instrument  was  executed,  the  payee  is  entitled  to 
recover  the  stipulated  rate  of  interest,  that  being  of  the  sub- 
stance of  the  contract,  (a) 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)     Etnji-e  vs.  Mc'Daniel  2S  m.  R.  202. 


Jeptha  Dunlap,   Plaintiff  in   Error,    v.    Jajmes   Buckingham, 
Defendant  in  Error. 

ERROR  TO  MORGAN. 

The  fifth  section  of  the  Umitation  act  of  the  fifth  November,  1840,  does  not 
embrace  bills  of  exchange,  but  relates  exclusively  to  unwritten  contracts,  and 
that  clause  of  the  section  which  requires  suits  to  be  commenced  within 
years,  is  repealed. 

An  action  of  debt  may  be  maintained  upoH  a  bill  of  exchange,  by  the  payee 
against  the  drawer  or  maker,  although  no  consideration  be  expressed  upon  its 
face. 
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This  cause  Avas  decided  by  Woodson,  Judge,  at  the  October 
term,  1853,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  for  Plaintiff  in  Error. 

W.  Brown,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  bj  Dunhip 
against  Buckingham,  in  March,  1853.  The  declaration  was 
upon  a  bill  of  exchange,  dated  the  18th  of  June,  1842,  drawn 
by  the  defendant  in  favor  of  the  plaintiff,  and  protested  for  non- 
payment. The  bill  was  not,  in  terms,  expressed  to  be  for  value 
received.  The  defendant  pleaded,  that  the  cause  of  action  did 
not  accrue  within  five  years  before  the  passage  of  the  "act  to 
amend  the  several  laws  concerning  limitations  of  actions,"  ap- 
proved the  5th  of  November,  1849  ;  and  that  the  plaintiff  did 
not  commence  the  suit  within  two  years  after  the  passage  of  that 
act.  The  com't  overruled  a  demurrer  to  the  plea,  and  rendered 
judgment  for  the  defendant  in  bar  of  the  action. 

The  plea  presented  no  defence  to  the  action.  The  act  of  the 
10th  of  February,  1849,  Avhich  went  into  operation  oii  the  13th 
of  April  following,  required  actions  founded  upon  bills  of  ex- 
change, to  be  commenced  within  five  years  after  the  accruing  of 
the  cause  of  action.  This  com-t,  however,  decided  that  the  act 
was  intended  to  have  a  prospective  operation  only.  T%Qtnj)son 
V.  Mexander,  11  Illinois,  54.  The  act  of  the  5th  of  November, 
1949,  prescribes  the  same  limitation  for  actions  upon  bills  of 
exchange,  and  provides  that  no  action  shall  be  maintained  on 
any  open  account  or  any  promise,  not  in  writing,  unless  the 
same  be  brought  within  five  years  next  after  the  cause  of  action 
accrued ;  but  if  said  cause  of  action  has  accrued  five  years  be- 
fore the  passage  of  this  act,  then  such  action  shall  not  be  main- 
tained, unless  the  suit  is  brought  within  two  years  next  after 
the  passage  of  this  act.  This  provision  does  not  embrace  bills  of 
exchange.  It  relates  exclusively  to  unwritten  contracts.  But 
if  it  in  terms  included  bills  of  exchange,  this  action  would  not 
be  barred.  The  clause  requii'ing  suits  to  be  commenced  within 
two  years  after  the  passage  of  the  act,  was  repealed  by  the  act 
of  the  17th  of  February,  1851.  See  Trustees  of  Schools  v. 
ChaTuherlain,  14  Illinois,  495  ;  Watt  v.  Kirhy^  15  Blinois,  200. 
The  plaintiff,  therefore,  had  five  years  from  the  13th  of  April, 
1849,  within  which  to  sue  upon  the  bill  of  exchange.  As  that 
term  had  not  elapsed  when  this  suit  was  brought,  the  statutory 
bar  was  not  complete,  and  the  court  erred  in  sustaining  the 
plea. 


DECEMBER    TERM,    1854.  Ill 

Duulai)  V.  Buckingham. 


But  it  is  contcndtHl  that  the  phiintift"  cannot  maintain  an  action 
of  debt  upon  the  bill  of  exchange,  and  that  the  demuiTer  Avould 
therefore  have  been  carried  back  and  sustained  to  the  declara- 
tion. The  law  is  well  settled,  that  an  action  of  debt  may  be 
maintained  by  the  payee  of  a  bill  of  exchange  or  promissory- 
note  aganist  the  drawer  or  maker,  when  the  instrument  is  ex- 
pressed to  be  for  value  received,  or  purports  to  be  founded  on 
some  consideration.  Chitty  on  Bills  ,  689  ;  Byles  on  Bills,  333; 
Bishop  V.  Voung,  2  Bosanquet  &  Puller,  78  ;  Babe  Yt\Pe7/ion, 
2  Wheat.  385.  And  the  action  of  debt  may  also  be  supported 
by  the  payee  against  the  drawer  or  maker,  although  no  consid- 
eration be  expressed  on  the  face  of  the  bill  or  note,  (a)  The  law 
implies  that  the  instrument  is  based  upon  a  good  consideration. 
The  cases  of  Hatch  v.  Trai/esand  Watson  v.  Kightley^  11  Adol- 
phus  and  Ellis,  702,  are  clearly  in  point.  The  former  case  was 
an  action  of  debt  brought  by  the  payee  of  a  promissory  note 
•against  the  maker ;  and  it  was  objected  that  the  action  would 
not  lie,  because  the  note  was  not  expressed  to  be  for  value  re- 
ceived. The  latter  case  was  debt  by  the  payee  of  a  bill  of 
exchange  against  the  acceptor  ;  and  it  was  insisted  that  the 
action  could  not  be  supported,  because  it  did  not  appear  from 
the  instrument,  that  there  was  any  consideration  for  the  accept- 
:ance'  Lord  Denman  remarked,  in"  delivering  the  judgment  of 
the  court :"  The  counsel,  who  contended  that  the  action  were 
not  maintainable  for  waut  of  the  words  "  value  received,'  ad- 
mitted, that,  if  those  words  had  been  inserted,  the  plaintiff  in 
each  case  must  have  succee  ded.  But  we  are  of  the  opinion 
those  words  express  only  what  the  law  must  imply  in  each  case; 
fi'om  the  nature  of  the  instrument  and  the  relation  of  the  par- 
ties apparentup  on  it ;  and  that  it  therefore  makes  no  difference 
as  to  this  question,  whether  the  words  be  or  be  not  inserted. 
We  hold,  therefore,  that  the  action  of  debt  is  maintainable  in 
each  case."  The  objection,  that  the  debt  will  not  lie  on  a  col- 
Iteral  understanding,  is  not  applicable  to  this  case.  It  is  true, 
hat  the  engagement  of  the  drawer  was  conditional  only  in  the 
first  instance  ,but  his  liabilty  became  fixed  and  absolute  on  the 
efault  of  the  drawee,  and  on  his  receiving  due  notice  of  that, 
efault.      The  declaration  shows  a  good   cause  of  action. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)     .'Stacker  vs.  Wiitson  1  Scam  U. -209. 
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Thomas     J.  Brockman  et  a/.,  Plaintiffs  in  Error,  i>.    John  B.. 
McDonald,  Administrator,  etc..  Defendant  in  Error. 

EKEOR  TO  BROWN. 

It  is  not  a  material  variance  between  a  writ  and  declaration  to  desci'ibe  a  party  as 

"  adrainisti'ator  of  the  estate  of  John  W.  Montague,  deceased."  one,  and  as 
"administrator     (with    the  last    wiU  and,   testament  of  John  W.  Montague,, 

deceased,  annexed)  ot  all  and  singular  the  goods,  etc.,"  in  the  other. 
It  is  erroneous  to  render  ajudgment  against  aparty  who  has  not  been  served  with 

process  nor  declared  against. 
Ajudgment  against  several  is  a  unit,  and  if  erroneous  as  to  one,  must  be  reversed. 

as  to  all. 

This  cause  was  heard  before  Minshall,  Judge,  at  October 
term,  1851,  of  the  Brown  Circuit  Court. 

The  plea  in  abatement  set  out  the  variance  as  stated  in  the 
opinion,  to  which  a  demurrer  was  interposed.  The  proceedings 
in  the  com-ts  below  were  commenced  against  the  Brockmans  and 
Joseph  Miller.  The  Judgment  was  rendered  in  a  suit  against 
Thomas  S.  Brockman,  James  Brockman  and  William  0.  F. 
Campbell,  as  defendants.  The  name  of  Campbell  does  not 
appear  anywhere  else  in  the  record.  ,^^ 

J.   Grimshaw  and  J.  Bailey,  for  Plaintiffs  in  Error. 

Williams  and  Lawrence,  for  Defendant  in  Error. 

ScATES,  J.  Two  questions  are  presented.  First,  the  court  sus- 
tained a  demurrer  to  a  plea  in  abatement  for  a  variance  between 
the  writ  and  declaration,  and  we  think  properly.  The  writ  de- 
scribed the  defendant  as  "  administrator  of  the  estate  of  John 
W.  Montague,  deceased,"  and  the  declaration  as  "  adminis- 
trator (with  the  last  will  and  testament  of  John  W.  Montague, 
deceased,  annexed)  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits  which  were  of  the  said  John  W.  Montague, 
deceased,  at  the  time  of  his  death."  This  variance  is  imma- 
terial. The  character  and  rights  of  the  administrator  are  the 
same,  and  so  are  the  rights  and  obligations  of  plaintiffs  to  him 
and  to  the  estate.  It  is  but  another  phraseology  to  describe 
the  same  person  or  character. 

In  Weld  V.  Huhhard,  11  111.  574,  the  court  did  not  notice  the 
difference  between  the  writ  and  declaration  in  this  respect,  but 
decided  it  on  the  variance  in  the  description  of  the  action. 

Second.  The  question  arises  from  an  error  in  the  parties  to 
the  final  judgment.  The  suit  was  instituted  against  J.  &  R.  S. 
Brockman  and  i/b5e/?A  Miller.     The  record  no  where  shows   how 
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or  wherefore  Miller  disappears  and  Campbell  became  a  party. 
Tliere  is  neither  summons,  service,  declaration,  or  appearance 
by  him.  The  first  we  see  of  him,  is  in  the  final  judgment 
rendered  against  the  Brockmans  and  him.  This  is  clearly 
erroneous.  There  is  no  jurisdiction  as  to  him.  The  judgment 
is  an  entirety — a  unit,  and  must  be  wholly  reversed.  McDonald 
V.  JVilkie  etal.,  13  III  22;  Smith  et  al.  v.  Byrd,  2  Gilm.  412; 
1  Denio,  537  ;  2  Hill,  333  ;  5  Hill,  441  ;  12  John,  434;  2 
Gilm.  412 ;  5  Smede  &  Marsh.  573  ;  8  ibid.  97. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


William  Nichols,  Administrator  of  Amos  Prentice,  deceased, 
et  a/. ,  Plaintifis  in  error,  v.  William  F.  Thornton,  Defend- 
ant in  En"or. 

EEROR  TO  MOULTRIE. 

A  resulting  trust  may  be  sho\^ai  by  parol  evidence  of  the  ownership  of  the  con- 
sideration paid  for  the  land. 

If  the  facts  necessary  to  sustain  a  decree  as-e  recited  in  it,  setting  forth  the  proofs, 
it  will  hriug  it  within  the  rule  laid  down  by  the  Supreme  Court. 

This  cause  was  heard  before  Davis,  Judge,  at  the  November 
term,  1849,  of  the  Moultrie  Circuit  Court. 

The  decree  recites  that  this  cause  came  on  to  be  heard  on  bill 
exhibits  and  oral  proofs,  and  the  court  being  satisfied  that  cer- 
tain described  lots  were  purchased  by  Prentice,  and  conveyed 
to  him  ;  that  they  were  purchased  with  the  means  and  moneys  of 
Thornton,  and  that  the  deeds  were  to  enure  to  his  benefit : 
that  Prentice  intended  to  convey  them  to  Thornton,  but  was 
prevented  by  protracted  sickness  and  death,  from  doing  so,  and 
ordered  the  property  to  be  conveyed  to  Thornton.  The  testi- 
mony was  not  preserved  in  the  record. 

W.  H.  Herndon,  for  Plaintiff  in  Error. 

A.  Thornton,  for  Defendant  in  En-or. 

ScATES,  J.  Thornton  filed  this  bill  for  a  conveyance  of  three 
lots,  which  he  alleged  were  purchased  by  the  deceased  with  his 
means.     The  minors  answered  by  their  guardian  ad  litem.,  and 
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a  default  taken  as  to  the  administrator.  Proofs  -^ere  heard  and 
a  decree  that  the  deceased  held  the  lots  in  trust,  that  the  same 
be  conveyed  to  complainant  by  a  commissioner.  The  objections 
raised  upon  the  assignment  of  error  are,  that  the  decree  was 
rendered  without  evidence,  against  evidence,  without  preserving 
the  evidence  in  the  record,  and  without  written  evidence  of  the 
trust. 

The  bill  sets  up  a  case  of  a  resulting  trust,  and  this  cannot 
be  by  a  written  declaration.  It  may  be  shown  by  parol  evidence 
of  the  ownership  of  the  consideration  paid  for  the  land.  The 
facts  necessary  to  sustain  this  decree  are  recited  in  the  decree 
itself,  setting  forth  the  proofs,  though  the  evidence  is  not  pre- 
served at  large  in  the  record.  This  brings  the  case  within  the 
rule  laid  down  in  iVhite  v.  Morrison  et  al.  11  HI.  361.  Ward 
v.  Owens  et  al.  12  PI.  283. (a) 

Decree  aflGrmed. 

Decree  affirmed. 

(a)    Moore  vs.  School  Trustees,  19  m.  R.  86. 


Calvin  A.  Warren,   Plaintifi"  in  Error,  v.  The  Iscarian  Com- 
munity, Defendants  in  Error. 

EEEOR  TO   HANCOCK. 

Where  two  or  more  attachments  are  issued  against  a  debtor,  returnable  to  the 

same  term,  the  creditors  will  share  in  the  proceeds  of  the  property  attached 

in  proportion  to  their  respective  demands. 
It  is  the  duty  of  the  court  in  such  case  to  direct  the  clerk  to  make  an  estimate  of 

the  sevei'al  amounts  to  be  paid  each  creditor,  and  certify  the  same  to  the  sherift 

who  must  make  payment  accordingly. 
This  estimate  should  not  be  made  until  the  sheriff  receives  the  money. 
All  creditors  in  attachments,  which  are  returnable  to  the  same  term,  are  entitled  to 

share  ^ro  rata,  in  the  proceeds,  although  they  may  not  obtain  judgments  at  the 

same  term. 

If  property  attached  is  sold  before  all  the  attaclunents  are  disposed  of,  the  court 
should  order  the  sheriff  to  retain  the  proceeds  until  an  order  of  distribution  can 
be  made. 

Where  two  attachments  were  returned  to  the  same  temi,  and  a  change  of  venue  in 
one  case,  arid  a  judgment  at  the  return  term  in  the  other,  and  the  property 
attached  was  sold  under  the  lirst  judgment,  the  sheriff  might  be  directed  to 
retain  the  proceeds  derived  from  the  sale  of  the  attached  property  until  the 
further  order  of  the  court;  but  the  purchaser  under  the  first  sale,  will  hold  the 
premises. 

The  fact  that  no  order  was  made  for  the  distribution  of  the  proceeds,  wiU  not 
operate  to  the  prejudice  of  the  purchaser,  under  the  sale  upon  the  attaclmient. 

If  one  of  two  attaching  creditors  under  such  circiunstances,  has  received  too 
large  a  share,  the  matter  must  be  adjusted  in  a  proceeding  between  them. 
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This  cause  was  heard  and  decided  before  Walker,  Judge,  at 
the  October  term,  1854,  of  the  Hancock  Circuit  Court. 

Warren  and  Edmunds,  for  Plaintiff  in  EiTor. 

Wheat  andGROVER,  for  Defendants  in  Error. 

Treat,  C.  J.  This  was  action  of  ejectment,  brought  by  War- 
ren against  the  Iscarian  Community,  to  recover  the  possession 
of  a  tract  of  land  in  Hancock  county.  It  was  heard  by  the 
court  on  the  following  state  of  facts : 

Hunter  was  in  possession  of  the  premises  in  1842,  claiming 
title  thereto  under  a  deed  from  Foster ;  and  he  continued  in 
possession  until  the  2d  of  May,  1846.  On  that  day  he  sold  the 
premises  to  Mosely,  and  conveyed  the  same  to  Mosely's  wife ; 
and  Mosely  and  wife  went  into  possession  under  the  conveyance, 
and  subsequently  transferred  the  possession  to  the  defendants  as 
their  tenants.  On  the  18th  of  May,  1848,  while  Mosely  and 
wife  were  in  possession,  Hamilton  conveyed  the  premises  to 
Evans  in  trust,  for  Mi'S.  Mosely;  and  on  the  18th  of  Novem- 
ber, 1851,  by  direction  of  Mosely  and  wife,  Evans  conveyed  the 
premises  to  Kirkpatrick,  who  afterwards  died  intestate,  and 
without  issue,  leaving  his  widow  in  possession  ;  and  the  defend- 
ants were  in  possession  of  the  premises,  as  tenants  of  the  widow, 
when  this  suit  Avas  commenced. 

On  the  11th  of  June,  1845,  Olney  brought  a  suit  against 
Hunter  and  six  others,  in  the  Hancock  circuit  court ;  and  on 
the  31st  of  December  following,  he  sued  out  an  attachment  in 
aid  thereof,  returnable  to  the  May  term,  1846,  which  was  levied 
on  the  premises  on  the  6th  of  Januar}^  1846.  Judgment  was 
rendered  in  favor  of  Olney,  at  the  May  term,  1846,  for  $110; 
and  under  an  execution  issued  thereon,  the  premises  were  sold 
to  Hamilton  on  the  31st  of  October,  1846,  and  conveyed  to  him 
by  the  sheriff,  on  the  26th  of  March,  1848. 

On  the  21st  of  January,  1846,Hibbard  commenced  a  suit  in 
the  Hancock  circuit  court  against  Hunter  and  two  others  ;  and 
on  the  6th  of  February  following,  he  sued  out  an  attachment  in 
aid  thereof,  returnable  to  the  ensuing  May  term,  which  was 
levied  on  the  premises  the  day  it  issued.  The  venue  was 
changed  to  the  county  of  Rock  Island,  at  the  October  term, 
1846,  on  the  application  of  the  defendants  ;  and  at  the  Septem- 
ber term,  1837,  of  the  Rock  Island  circuit  court,  Hibbard 
recovered  judgment  for  '  $654.  Execution  issued  thereon  in 
August,  1848,  directed  to  the  sheriff  of  Hancock  county,  under 
which  the  premises  were  sold  to  Kimball  on  the  23d  of  Septem- 
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ber  thereafter,  and  conveyed  by  the  sheriff  to  the  plaintiff  in 
this  suit,  as  the  assignee  of  the  purchaser,  on  the  31st  of 
November,    1852. 

On  the  foregoing  evidence,  the  court  found  the  issue  in  favor 
of  the  defendants,  and  rendered  judgment  accordingly. 

Where  two  or  more  attachments  are  issued  against  the  same 
debtor,  and  made  returnable  to  the  same  tenn  of  the  court,  the 
attaching  creditors  are  entitled  to  share  in  the  proceeds  of  the 
property  attached,  in  the  proportion  of  their  respective  demands. 
It  is  the  duty  of  the  court,  in  such  case,  to  direct  the  clerk  to 
make  an  estimate  of  the  several  amounts  that  the  attaching 
creditors  will  be  entitled  to  receive  out  of  the  proceeds  of 
the  estate  attached,  and  certify  the  same  to  the  sheriff, 
who  must  make  payment  accordingly.  Rev.  Stat.  Chap. 
9,  Sec.  26.  This  estimate  is  not  to  be  made  until  the  property 
is  sold,  and  the  money  is  received  by  the  sheriff,  ktahl  v. 
Webster,  11  111.  511.  All  of  the  creditors  who  sue  out  attach- 
ments, returnable  to  the  same  term  of  coumi,  are  entitled  to  par- 
ticipate in  the  distribution  of  the  proceeds,  although  they  may 
not  obtain  judgment  at  the  same  time.  Rucker  v.  Fuller,  11  111. 
223.  The  statute  puts  all  such  creditors  on  equal  footing. 
It  makes  the  estate  attached,  a  common  fund  for  the  payment  of 
their  debts.  The  proceeds  are  not  to  be  distributed  until  all 
of  the  attachment  suits  are  determined,  for  the  aggregate 
amount  of  indebtedness  cannot  be  previously  ascertained. 
If  the  property  is  sold  before  all  of  the  attachments  are  dis- 
posed of,  the  court  may  properly  instruct  the  sheriff  to  retain 
the   proceeds  until  an  order  of  distribution  can  be  made. 

In  the  present  case,  both  attachments  were  issued  against  the 
estate  of  the  same  debtor,  and  made  returnable  to  the  same 
term  of  the  court.  Olney  obtained  judgment  at  the  return  term, 
and  the  venue  in  the  other  case  was  changed  to  another  county. 
The  attached  property  was  sold  under  Olney's  judgment,  long 
before  any  judgment  was  recovered  by  Hibbard.  No  order  of 
distribution  could  have  been  made  at  the  time  of  the  sale,  for  it 
could  not  then  be  known  that  Hibbard  would  succeed  in  obtain- 
ing judgment.  The  sheriff  might,  properly,  have  been  directed 
to  withhold  the  proceeds  until  the  furthe-v  order  of  the  court. 
The  result  showed  that  Hibbard  was  entitled,  equally  with 
Olney,  to  participate  in  the  proceeds  of  the  sale.  But  this  is 
not  between  the  attaching  creditors.  It  is  a  contract  between 
the  different  purchasers  under  the  judgments.  In  om"  opinion, 
the  purhaser,  at  the  first  sale,  is  entitled  to  hold  the  premises. 
He  acquired  all  the  interest  that  Hunter  had  therein,  on  the  6th 
of  January,  1846.  The  execution  authorized  the-  sheriff  to  sell 
that  interest,  and  it  was  not  the  business  of  the  purchaser  to 
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look  to  the  application  of  the  purchase  money.  T'he  sale  was 
of  the  entire  estate  of  the  debtor  in  the  premises,  and  not  of 
any  particular  part  of  that  estate.  It  was  made  for  the  benefit 
of  both  the  attaching  creditors,  and  not  for  the  benefit  of  Olney 
only.  The  common  security  was  thereby  converted  into  money. 
The  mere  fact  that  no  order  was  made  for  the  distribution  of* 
the  proceeds,  should  not  operate  to  the  prejudice  of  the  pur- 
chaser. If  one  of  the  attaching  creditors  has  obtained  more 
than  his  share  of  the  fund,  the  matter  must  be  adjusted  in  a 
proceeding  between  them.  («) 
The  judgment  must  bo  affirmed. 


(.')     CuchtLT  Yi.  Dev,',  39  ill  R.  40. 


Judgment  affirmed. 


In  the  matter  of  the  estate  of  Jones,  Jacob  and    Straayn,   v. 
Sylvester  Jones. 

AGREED  CASE  FROM  MORGAN- 

An  attacliiug  creditor,  whose  levy  is  recorded  prior  to  the  filing  of  a  mortgage  for 
record  upon  the  same  premises,  acquires  a  lien  superior  to  that  of  the  mort- 
gagee: and  when  the  levy  is  perfected  by  a  judgment,  the  judgment  takes 
precedence  of  the  mortgage.  Otherwise,  attachments  levied  subsequent  to  the 
tiling  ol  the  mortgage  for  record,  only  become  liens  upon  the  equity  of  redemp- 
tion. 

As  between  the  mortgagee  and  attaching  creditors,  the  liens  on  land^vi^be  dis- 
charged as  follows:  The  judgments  in  favor  of  creditors  who  le\7  before  fihng 
moi-tgage  for  record  willbe  satisfied,  without  deduction  on  account  of  personal 
property  of  the  mortgagor ;  then  the  amount  due  the  mortgagee  ;  and  thirdly 
the  judgments  which  may  be  recorded  by  creditors  attaching  after  the  filing  dl 
mortgage  for  record. 

As  between  themselves,  attaching  creditors  are  entitled  to  participate  in  the  pro- 
ceeds in  proportion  to  their  respective  demands. 

Attiichmen  ts  made  returnable  to  the  same  term,  and  levied  on  the  same  estate, 
will  share /j/'o  rate  in  the  proceeds,  whether  judgments  are  all  recovered  at  the 
return  term  or  not. 

This  Avas  a  case  certified  from  the  Morgan  Circuit  Court,    in' 
which  eight  different  suits  of  foreign    attachment  were  involved. 
The  several    cases    were    submitted    upon   the    same     argument. 
The  facts  of    the  case  appear  in  the  opinion  of  the  court. 

J.  L.  Morrison,  for  Strawn,  Oofiman,  and  Coffman  and  Cassel. 

Brown  and  McClure,  for  McDonald   and  Andi-ews. 

D.  A.  Smith,  for  Chilton  andLeighton. 

McConnel   and  Turney,  for  Moore  and  McEvers. 
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Treat,  C.  J.  This  is  an  agreed  case,  certified  from  the  Mor- 
gan circuit  court.  The  facts  are  these  : 

In  January,  1853,  Sylvester  Jones  mortgaged  certain  real 
estate  to  James  Leighton,  and  the  mortgage  was  filed  for  record 
on  the  8th  of  August,  1854.  On  the  last  named  day,  Jacob 
Strawn,  Philip  Coffman,  and  Cofiman  and  Cassel,  without  notice 
of  the  mortgage,  severally  sued  out  attachments  against  Jones, 
returnable  to  the  ensuing  October  term  of  the  circuit  court, 
and  the  same  were  levied  on  the  mortgaged  premises,  and  the 
levy  recorded,  before  the  filing  of  the  mortgage  for  record. 
Judgments  were  rendered  in  these  cases  at  the  appearance  term. 

On  the  8th  of  August,  1854,  but  after  the  mortgage  was  filed 
for  record,  Alexander  McDonald  sued  out  an  attachment  against 
Jones,  returnable  to  the  next  October  term;  and  the  same  was 
levied  on  the  mortgaged  premises.  Judgment  was  obtained 
therein  at  the  appearance  term. 

On  the  10th  of  August,  1854,  James  Chilton  and  James  K. 
Moore  each  sued  out  attachments  against  Jones,  returnable  to 
the  following  October  term,  and  the  same  were  levied  on  the 
mortgaged  premises.  Judgment  was  recovered  in  the  first  case 
at  the  appearance  term,  and  the  other  case  was  then  continued 
for  the  want  of  publication  in  time. 

On  the  22nd  of  August,  1854,  William  E.  McEvers  sued  out 
an  attachment  against  Jones,  returnable  to  the  ensuing  October 
term,  and  the  same  was  levied  on  the  mortgaged  premises;  and 
the  cause  was  continued  at  the  appearance  term  for  the  want  of 
publication  in  time. 

On  the  28th  of  September,  1854,  William  S.  Andreas  sued 
out  an  attachment  against  Jones,  returnable  to  the  following  Oc- 
tober term,  and  the  same  was  levied  on  the  mortgaged  premises; 
and  this  cause  was  continued  at  the  appearance  term  for  the 
want  of  publication  in    time. 

All  of  the  attachments  were  levied  upon  certain  personal 
property,  but  the  levy  was  not  made  in  any  of  them  until  after 
the  recording  of  the  mortgage. 

The  question  certified  for  the  decision  of  this  court  is,  what 
are  the  liens  and  rights  of  the  parties  respectively  on  the  facts 
above   stated  ? 

It  is  very  clear  that  the  mortgage  must  be  postponed  to  the 
attachments  which  were  levied  on  the  mortgaged  premises  be- 
fore the  mortgage  was  filed  for  record.  The  statute  declares 
that  "all  deeds,  mortgages  and  other  instruments  of  writing, 
which  are  required  to  be  recorded,  shall  take  efi'ect  and  be  in 
force  from  and  after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subsequent  purchasers  with- 
out  notice  ;  and  all    such  deeds   and  title   papers  shall  be  ad- 
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judged  void  as  to  all  such  creditors  and  subsequent  purchasers 
without  notice,  until  the  same  shall  be  filed  for  rtcord."  Under 
this  provision,  it  was  decided  in  the  case  of  Martin  v.  Dryden^ 
1  Gilm.  187,  that  a  party  who  levies  an  attachment  on  real  es- 
tate, without  notice  of  a  prior  unregistered  deed,  obtained  a. 
lien  thereon  to  the  extent  of  his  demand  against  the  grantor ; 
and  that  if  he  recovers  judgment  and  sells  the  land,  the  pur- 
chaser acquires  the  legal  estate,  as  against  the  grantee  in  the 
prior  conveyance.  Strawn,  Coffman,  and  CofFman  and  Cassel 
are  creditors,  within  the  intent  of  this  statute.  They  had  no 
actual  notice  of  the  existence  of  the  mortgage,  and  a  certificate 
of  the  levy  of  their  attachments  was  recorded  before  the  filing 
of  the  mortgage  for  record.  They  acquired  liens  on  the  land 
superior  to  that  of  the  mortgagee.  As  these  liens  were  per- 
fected by  the  recovery  of  judgments,  the  judgments  take  prece- 
dence of  the  mortgage.  By  neglecting  to  record  his  mortgage 
until  after  the  levy  of  the  attachments,  the  mortgage  must  be 
postponed  until  the  judgments  are  discharged.  But  he  is  to  be 
protected  against  the  attachments  that  were  levied  after  the 
filing  of  the  mortgage  for  record.  The  plaintiffs  in  these  attach- 
ments had  constructive  notice  of  the  mortgage ;  and  their  liens 
are  therefore  inferior  to  that  of  the  mortgagee.  These  attach- 
ments only  became  liens  on  the  equity  of  redemption  of  the 
mortgagor ;  and  the  mortgage  is  a  prior  incumbrance  to  any 
judgments  that  may  be  recovered  therein. 

As  between  the  mortgagee  and  the  attaching  creditors,  the 
liens  on  the  land  are  to  be  discharged  in  the  following  order : 

First.  The  judgments  in  favor  of  the  first  class  of  attaching 
creditors,  without  any  deduction  on  account  of  the  personal 
property.  Second.  The  amount  due  on  the  mortgage  Third. 
The  judgments  that  have  been  or  may  be  recovered  by  the 
second  class  of  attaching  creditors. 

But  as  between  themselves,  the  attaching  creditors  are  enti- 
tled to  participate  in  the  proceeds  that  may  be  realized  from 
the  attachments,  in  proportion  to  their  respective  demands 
against  the  common  debtor.  The  attachments  were  all  made 
returnable  to  the  same  term  of  the  court,  and  were  levied  on 
the  same  estate.  This  estate  forms  a  common  fund  for  the  sat- 
isfaction of  their  debts.  In  the  distribution  of  the  proceeds, 
the  statute  puts  the  attaching  creditors  on  the  same  footing, 
without  regard  to  the  order  of  time  in  which  the  attachments 
were  sued  out  or  levied.  Nor  does  the  fact  that  some  of  them 
obtained  judgments  at  the  return  term,  entitle  them  to  any  pri- 
ority over  those  whose  cases  were  continued.  It  is  enough  that 
the  attachments  were  issued  against  the  same  debtor,  made  re- 
turnable to  the  same  term   of    court,    and   levied   on   the   same 
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estate.  This  is  the  construction  given  to  the  statute,  in  the 
case  of  Rucker  v.  Fuller,  11  111.  223,  and  Warren  v.  The 
Iscarian  Community ,  ante,  114:.  After  the  attachment  suits  are 
all  detei-mined,  and  the  proceeds  of  the  estate  attached  are  re- 
ceived by  the  sheriff,  an  order  of  distribution  must  be  made,  so 
that  each  attaching  creditor  will  receive  a  pro  rata  share  of 
those  proceeds. 


Edward  C.  Vancil,   Plaintiff  in  Error,  v.  Tiie  People,  Defend- 
ants in  Error. 

EEROE    TO    MORGAN. 

A  recognizance  is  not  void  because  it  fails  to  show  that  the  amount  of  bail  was 
fixed  by  tlie  court  and  indorsed  on  the  writ  bj'  the  cleric. 

This  cause  was  heard  before  Woodson,  Judge,  at  March  term, 
1854,  of  the  Morgan  Circuit  Court. 

The  scire  facias  issued  in  this  case  was,  in  substance,  as  fol- 
lows : 

''Bk  it  remembered,  that  on  the  29th  day  of  June,  1S53,  before  me. 
E.  T.  Burke,  sheriff  of  the  county  of  Macoupin,  State  of  Illinois,  personally  ap- 
peared Mordecai  Vancil  and  E.  C.  Vancil,who  severally  acknowledged  themselves 
to  owe  and  be  indebted,  etc.,  to  be  le\ied,  etc.,  if  default  be  made  in  the  condition 
following,  to  vdX:  whereas,  the  said  sheriff  has  this  day  arrested  the  said  Mordecai 
Vancil,  to  answer  the  People,  etc.,  on  an  indictment,  etc.,  the  said  Vancil  being  in 
custody  on  a  writ  of  ca.  ad  res.,  issued  out  of  the  circuit  court  of  Morgan  coimty, 
upon  an  indictment  pending  against  him  in  said  county,  for  larceny,  etc.,  condi- 
tioned that  said  Vancil  should  well  and  truly  appear,  etc.,  to  answer,  etc. 

Aoid  the  said  People  aver  that  the  said  B.  T.  Burke,  sheriff  as  aforesaid,  had  full 
and  competent  authority  to  take  the  above  recognizance  as  aforesaid,  and  that  after- 
wards, to  wit,  on  the  17th  day  of  October,  1853,  the  said  recognizance  was  returned 
into  the  circuit  court  of  Morgan  county,  State  of  EHnois,  by  the  said  B.  T.  Burke, 
sheriff  as  aforesaid,  and  that  on  the  said  ITth  day  of  October,  1853,  the  said  recog- 
nizance was  filed  in  the  clerk's  office  of  the  circuit  court  of  Morgan  coimty,  State 
of  Illinois,  as  a  matter  of  record  in  the  circuit  court  last  aforesaid,  according  to 
law.  And  afterwards,  to  wit,  at  the  October  term,  1853,  of  the  circuit  court  of 
Morgan  county.  State  of  Illinois,  the  said  People  appeared  by  the  State's  attoiiiey, 
and  tlie  cause  of  the  said  indictment  against  the  said  Mordecai  Vancil  came  on  for 
trial,  and  the  said  Mordecai  Vancil  was  three  times  solemnly  called  and  came  not 
as  bound  to  do,  but  therein  wholly  failed  and  made  default,  and  Edward  C.  Vancil, 
Ms  security,  was  called  and  failed  to  produce  the  body  of  the  said  Mordecai  Van- 
cil as  he  was  bound  to  do,  but  therein  wholly  iailed,  wherefore  it  was  ordered  that 
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the  isaid  rccoguizanco  be  forfeited,  and  that  a  scire  facias  issue  against  them,  th^ 
.said  Mordecai  Yancil  and  Edward  C.  Vaneil,  returnable  to  the  next  term  of  tlie 
said  eireuit  court  of  Morgan  county.  "\Ve  therefore  command  you  to  summon 
Mordecai  Vaneil  and  Edward  C.A'ancil,  if  Ijiey  can  be  found  in  your  county,  to  be 
and  appear  before  tlie  Judge  of  our  circuit  court,  to  be  holdeu  at  Jacksonville  on 
the  third  Monday  of  March  next,  to  sho\?  cause,  if  any  there  lie,  why  execution 
shall  not  issue  against  their  goods  and  chattels,  lands  and  tenements,  in  favor  of 
the  People  of  the  State  of  lUiuois,  for  the  amount  of  the  recognizance  forfeited  as 
aforesaid,  together  with  their  costs  herein  expended ;  and  of  this  ^^Tit  make  legal 
service  and  due  return  at  the  time  and  place  aforesaid. 
Witness,  etc.,  etc." 

The  writ  was  seiTecl  on  Edward  Vaneil,  who  appeared  and 
filed  his  demurrer,  assigning  as  special  causes,  that  it  does  not 
appear  from  said  scire  facias,  by  what  authority  the  sheriff  of 
Macoupin  county  received  from  Mordecai  Vaneil  and  surety  the 
said  recognizance,  or  that  he  had  any  authority  so  to  do. 
Second,  It  does  not  appear  from  said  scire  facias  that  Morde- 
cai Vaneil  was  in  custody  of  sheriff  of  Macoupin  county  by  vir- 
tue of  any  legal  process  to  him  directed.  Third,  That  it  appears 
that  said  Mordecai  Vaneil  was  in  custody,  but  in  the  custody  of 
what  officer  or  person  do-ss  not  appear.  Fourth,  That  process 
did  not  appear  to  have  been  directed  by  the  clerk  of  Morgan 
county  to  the  sheriff  of  Macoupin  county,  and  by  virtue  thereof 
sheriff  made  the  arrest  and  took  bail,  etc.  The  court  overruled 
the  demuiTer  and  gave  judgment  for  five  hundred  dollars,  the 
amount  of  the  recognizance. 

M.  McCoNiSiEL,  for  Plaintiff  in  Error. 

Browx  and  McClure,  for  the  People. 

Treat,  C.  J.  It  is  the  duty  of  the  circuit  court,  when  an 
indictment  is  found,  to  make  an  order  fixing  the  amount  of  bail; 
and  the  clerk  is  required  to  make  an  indorsement  thereof  on 
the  process ;  and  the  sheriff  is  authorized  to  take  bail  accord- 
ingly. Rev.  Stat.,  Chap.  30,  Sec.  175.  It  is  insisted  that  the 
recognizance  taken  in  this  case  is  void,  because  it  fails  to  show 
that  the  amount  of  bail  was  fixed  by  the  court  and  indorsed  on 
the  writ  by  the  clerk.  There  is  no  force  in  this  objection. 
These  matters  need  not  appear  on  the  face  of  the  obligation. 
The  authority  of  the  sheriff  may  be  proved  in  another  mode. 
It  is  averred  in  the  scire  facias,  that  the  sheriff  had  full  author- 
ity to  take  the  recognizance.  Under  this  allegation,  if  put  in 
issue,  it  would  be  competent  to  show  authority  in  the  sheriff. 
This  might  be  done  by  the  production  of  a  capias,  with  an  order 
indorsed  thereon  to  take  bail  in  the  sum  of  $500  for  the    appear- 
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ance  of  the  defendant.  Such  a  direction  would  justify  the 
sheriff  in  taking  the  recognizance,  and  discharging  the  prisoner 
from  custody.  After  the  venue  was  changed  to  Morgan  county, 
the  clerk  of  the  circuit  court  of  that  county  could  properly  issue 
process  to  the  sheriff  of  Macoupin  county.  The  other  objections 
to  the  scii^e  facias  do  not  require  any  special  notice.  It  appeared 
from  its  allegations  that  the  People  were  entitled  to  execution 
for  the  amount  of  the  recognizance,  and  the  demurrer  was  pro- 
perly overruled. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Benjamin  Stribling,  Appellant,  v.  Cassandra  Ross,  Appellee. 

APPEAL  FROM  CASS. 

Where  A,  being  a  lonajide  purchaser,  having  an  unrecorded  conveyance  of  lai\d, 
which  had  been  levied  upon  by  attachments  ripened  into  judgments  as  the 
property  of  other  parties,  the  conveyance  of  which  in  fomier  grantees  was  fraud- 
ulent, and  a  bill  was  tiled  to  set  aside  such  conveyances  in  favor  of  the  judgment 
creditors  in  attachment,  it  was  held  that  A,  never  having  reduced  the  land  into 
possession,  nor  recorded  his  title  prior  to  the  fihng  of  the  bill  to  set  aside  the 
conveyances,  his  wife  was  not  dowable  of  such  land. 

A  widow  is  not  dowable  of  land,  unless  her  husband  was,  during  marriage,  seized 
of  an  estate  of  inheritance  therein. 

The  right  to  dower  is  liable  to  be  defeated  by  every  subsisting  claim  or  incumbrance 
existing  prior  to  the  husband's  title,  and  which  would  have  defeated  his  seizin. 

This  cause  was  heard  by  Walicer,  Judge,  at  the  November 
term,  1853,  of  the  Cass  Circuit  Court. 

D.  A.  Smith,  for  Appellant. 

M.  McCoNNEL,  for  Appellee. 

Treat,  C.  J.  Cassandra  Ross  filed  her  petition  against  Ben- 
jamin Stribling,  claiming  dower  in  ninety  acres  of  land  in  Cass 
county.  The  case  was  submitted  to  the  court  on  the  following 
state  of  facts : 

The  petitioner  was  mai-ried  to  J.  M.  Ross  on  the  8th  of  Jan- 
uary, 1840,  and  he  died  in  August,  1846.  In  March,  1838, 
Babb  conveyed  the  land  in  question  to  H.  P.  Ross,  and  the  deed 
was  recorded  during  the  same  month.  In  June,  1838,  H.  P. 
Ross  conveyed  the  land  to  Butterworth,  and  the  deed  was  re- 
corded in  that  month.     In  June,  1839,  Butterworth  re-conveyed 
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a  moiety  of  the  land  to  H.  P.  Ross,  and  the  deed  was  recorded 
the  same  day.  On  the  11th  of  January,  1840,  Butterworth 
re-conveyed  the  other  moiety  to  H.  P.  Ross,  and  the  deed  was 
recorded  on  the  8th  of  February  following.  On  the  14th  of 
January,  1840,  H.  P.  Ross  conveyed  the  land  to  J.  M.  Ross,  and 
the  deed  was  recorded  on  the  30th  of  May  following. 

In  August,  1838,  Titcomb  levied  an  attachment  on  the  land  as 
the  property  of  Babb  ;  and  in  October  following,  Wilkinson 
levied  another  attachment  thereon  as  the  property  of  Babb. 
Judgments  were  rendered  against  Babb  in  these  cases  in  1839, 
and  special  executions  were  issued  but  not  executed.  In  May, 
1839,  Childs  recovered  a  judgment  against  Babb  in  the  Cass 
circuit  court. 

On  the  28th  of  January,  1840,  Titcomb,  Wilkinson,  and  Childs 
exhibited  a  bill  in  chancery  in  the  Cass  circuit  court,  against 
Babb,  H.  P.  Ross,  and  Butt  erworth,  to  set  aside  the  deeds  from 
Babb,  to  H.  P.  Ross,  H.  P.  Ross  to  Butterworth,  and  Butter- 
worth  to  H.  P.  Ross,  as  fraudulent,  and  subject  the  laud  to  the 
satisfaction  of  their  judgments.  Process  was  served  upon  the 
defendants  prior  to  the  first  of  May,  1840  ;  and  the  relief  asked 
for  in  the  bill  was  decreed.  The  land  was  sold  under  the  de- 
cree, and  purchased  by  the  complainants.  The  same  was  con- 
veyed by  them  to  Rew,  by  Rew  to  Miller,  and  by  Miller  to 
Stribling. 

J.  M.  Ross  was  a  bona  fide  purchaser  of  the  land,  and  was 
for  some  time  in  possession  thereof,  but  when,  it  did  not  appear. 
In  1845,  Rew  had  the  possession,  and  J.  M.  Ross  brought  an 
action  of  ejectment  against  him.  Judgment  was  rendered 
therein  in  favor  of  Rew,  and  that  judgment  is  still  in  full  force. 

The  com't  decreed  that  the  petitioner  was  entitled  to  dower 
in  the  land,  and  appointed  commissioners  to  allot  the  same. 
Stribling  prosecuted  an  appeal. 

The  judgment  creditors  acquired  liens  on  the  land  as  against 
Babb,  H.  P.  Ross,  and  Butterworth.  The  deeds  between  these 
parties  being  fraudulent,  the  land  in  their  hands  was  bound  by 
the  judgments.  The  fraudulent  grantees  occupied  no  better 
position  than  the  judgment  debtor.  As  to  them,  the  judgment 
creditors  could  sell  the  land  on  execution  as  the  property  of 
Babb  ;  or,  they  might  have  the  deeds  set  aside  in  chancery, 
and  then  sell  the  land  to  satisfy  their  judgments.  The  question 
is,  did  J.  M.  Ross  acquire  any  title  as  against  the  judgment 
creditors  ?  As  he  had  no  notice  that  the  deeds  were  fraudulent, 
it  may  be  that  he  would  have  acquired  a  good  title  to  the  land 
if  he  had  put  his  deed  on  record  before  the  proceedings  in 
chancery  were  instituted  by  the  judgment  creditors.  But  fail- 
ing in  this  respect,  he  was   excluded  by  those  proceedings  from 
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asserting  title  against  the  judgment  creditors  and  those  claiming 
under  them.  The  statute  provides,  that  "All  deeds,  mortgages 
and  other  instruments  of  ^yriting  which'  are  required  to  be  re- 
corded, shall  take  effect  and  be  in  force  from  and  after  the  time 
of  filing  the  same  for  record,  and  not  before,  as  to  all  creditors 
and  subsequent  purchasers,  without  notice  ;  and  all  such  deeds 
and  title  papers  shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers,  without  notice,  until  the  same  shall 
be  filed  for  record."  Titcomb,  Wilkinson,  and  Childs,  were 
creditors  within  the  true  intent  and  meaning  of  this  statute. 
See  Martin  v.  Dryden^  1  Gilm.  187;  and  the  matter  of  the  es- 
tate of  Jones,  ante^  117.  They  had  recovered  judgments  against 
the  fraudulent  grantor,  and  the  judgments  were  liens  on  the 
land  in  the  hands  of  the  fraudulent  grantees.  Before  the  deed 
from  those  grantees  to  J.  M.  Ross  was  recorded,  they  filed  a 
bill  ia  chancery  to  set  aside  the  fraudulent  conveyances,  and 
subject  the  land  to  sale  for-  the  payment  of  their  judgments. 
The  sole  object  of  the  suit  was  to  obtain  satisfaction  of  the 
judgments  out  of  this  particular  land.  They  made  all  persons 
parties  to  the  proceeding,  who  appeared,  by  the  records,  to  have 
any  interest  in  the  land.  It  did  not  appear  from  the  records 
that  J.  M.  Ross  had  any  claim  to  the  land  ;  and  the  proof  fails 
to  show  that  he  took  possession  under  his  deed.  The  judgment 
creditors  were,  therefore,  not  chargeable  with  notice  of  his 
claim.  They  had  a  right  to  conclude  from  the  circumstances  of 
the  case,  and  to  act  upon  the  conclusion,  that  the  land  had  not 
been  aliened  by  the  fraudulent  grantees.  By  the  instituti-on  af 
the  suit  in  equity,  the  judgment  creditors  secured  a  lien  on  the 
land,  as  against  the  grantee  in  the  prior  unregistered  deed.  As 
ftiat  lien  was  perfected  and  enforced  by  the  sale  and  conveyance 
of  the  land  to  the  judgment  creditors,  they  and  those  claiming 
under  them,  acquired  a  good  title  thereto.  It  follows  that  the 
petitioner  is  not  entitled  to  dower  in  the  land.  A  widow  is  not 
dowable  of  land,  unless  her  husband  was,  during  marriage, 
seized  of  an  estate  of  inheritance  therein. (a)  -1  Kent's  Com.  37  ; 
Sparrow  v  Kingman,  1  Comstock,  242.  The  right  to  dower  is 
liable  to  be  defeated  by  every  subsisting  claim  or  incumbrance, 
existing  prior  to  the  inception  of  the  husband's  title,  and  which 
would  have  defeated  his  seizin.  4  Kent's  Com.  50  ;  Greene  v. 
Greene,  1  Hammond,  535.  In  this  case,  the  husband  was  never 
seized  of  the  land  as  against  the  judgment  creditors.  They  ac- 
quired a  specific  lien  thereon  before  his  deed  took  effect ;  and 
that  lien  having  been  perfected  by  a  sale  and  conveyance  of  the 
land,  the  seizin  of  the  husband  was  effectually  defeated,  and 
consequently,  the  widow  acquired  no  right  to  doAver. 
The  decree  must  be  reversed  and  the  suit  dismissed. 

Judgment  reversed. 

(a)     Owen  vs.  Robbias,  19  111.  R.  545. 
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George  Street  f/ a/,,  Appellants,  t*.   Murray  McConnell, 
Appellee. 

APPEAL  FROM  MORGAN. 

Under  the  statutes  of  1837,  a  couveyaiice  of  laud  to  county  commissioners  ves- 
ted tlie  title  in  them  which  they  might  re-convoy. 

By  the  revised  statutes  of  1833,  when  an  order  lor  partition  of  real  estate  among 
heirs  had  been  made,  and  the  report  confirmed  by  an  order  declaring  that  each 
of  the  heirs  should  hold  the  portion  assigned  in  severalty,  such  order  would 
operate  as  a  conveyance  from  the  others,  without  deeds  of  release  or  partition. 

Even  if  the  oi'der  of  the  court  requiied  a  deed  of  partition  to  be  executed,  such 
deed  need  not,  as  in  the  case  of  a  guardian,  be  approved  in  order  to  vest  the 
grantee  with  title. 

This  cause  was  heard  and  decided  by  Woodson,  Judge,  at 
the  October  term,  1854,  of  the  Morgan  Circuit  Court. 

D.  A.  Smith,  for  Appellants. 

M.  McConnell,  23ro.  se. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  hj 
George  Street  and  others  against  McConnell,  to  recover  the 
possession  of  a  lot  in  the  town  of  Jacksonville.  It  was  sub- 
mitted to  the  court  on  the  following  evidence  : 

Thomas  Arnett,  on  the  22nd  of  March,  1825,  in  consideration 
of  the  location  of  the  county  seat  upon  his  land,  conveyed  to  the 
county  commissioners  of  Morgan  county,  without  naming  them, 
and  their  successors  in  office,  twenty  acres  of  land  entered  by 
him,  on  which  the  lot  in  question  was  laid  out  and  platted.  At 
a  commissioners'  court,  held  on  the  5th  of  June,  1827,  James 
Gilham,  James  Deaton,  and  Allen  Q.  Lindsay,  as  county  com- 
missioners of  Morgan  County,  conveyed  the  lot  to  Stephen 
Reed.  He  died  intestate,  and  the  Morgan  circuit  court,  at  the 
September  term,  1829,  made  an  order  for  the  partition  of  his 
estate  among  the  heirs  at  law,  and  appointed  commissioners 
for  that  purpose.  At  the  September  term,  1830,  the  commis- 
sioners reported  the  partition  of  most  of  the  estate,  and  that 
the  rest  was  not  susceptible  of  division.  The  lot  was  set  apart 
to  the  wife  of  John  H.  Barton.  The  court  at  the  same  time 
approved  the  report,  and  ordered  "  that  the  heirs  of  Stephen 
Reed  make  and  execute  a  deed  of  partition  to  each  other  for 
the  lands,  tenements  and  hereditaments  of  which  partition  hath 
been  made  by  the  said  commissioners  ;  and  that  each  of  said 
heirs  shall  hereafter  have  and  hold  the  part  assigned  to  him  or 
her  in  severalty."  For  reasons  stated  in  the  order,  Dennis 
Rockwell   was    appointed  commissioner  to  execute  to  the  parties 
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respectively  such  deed  of  partition,  and  also  sell  •  and  convey 
the  property  that  could  not  be  divided ;  and  he  was  required 
to  make  return  of  his  proceedings  to  the  court.  On  the  21st 
of  October,  1830,  he  executed  the  deed  of  partition  conveying 
the  lot  to  Mrs.  Barton  ;  and  at  April  term  following,  he  merely 
reported  the  sale  and  conveyance  of  the  property  ordered  to  be 
sold,  and  his  report  was  received  by  the  court.  On  the  8th 
of  December,  1830,  Barton  and  wife  conveyed  the  lot  to  Myers, 
the  wife  in  the  acknowledgment  merely  relinquishing  her  right 
of  dower.  Myers  conveyed  the  lot  to  Martha  Street,  who  died 
intestate  many  years  before  the  bringing  of  this  suit,  leaving 
the  present  plaintiffs  her  only  heirs  at  law.  In  January,  1853, 
Barton  and  wife  executed  a  quit-claim  deed  for  the  lot  to  the 
plaintiffs,  reciting  therein  the  state  of  the  title  from  the  8th  of 
December,  1830,  and  stating  that  the  deed  was  made  to  con- 
firm the  title  under  the  former  deed.  The  defendant  claimed 
to  be  the  owner  of  the  lot,  and  exercised  acts  of  ownership 
over  the  same  before  and  at  the  time  the  suit  was  commenced. 
The  court  found  the  issue  for  the  defendant,  and  rendered  judg- 
ment in  his  favor. 

First.  The  deed  of  Arnett  was  effectual  to  pass  the  title  to 
the  county  of  Morgan.  The  act  of  the  3rd  of  January,  1827, 
provided  that  all  deeds  theretofore  made,  or  thereafter  to  be 
made,  conveying  real  estate  "to  the  county  commissioners  "  of 
any  county,  should  vest  in  such  county  the  title  thereby  intended 
to  be  conveyed;  Rev.  Laws,  1833,  p.  139,  Sec.  2;  and  the 
deed  from  the  county  commissioners  to  Reed  operated  to 
transfer  the  title  to  the  lot  in  question.  Bestor  v.  Fowell,  2 
Gilm.  119. 

Second.  The  law  in  force  when  the  partition  was  made  re- 
quired the  commissioners  to  assign  to  each  party  his  share  by 
metes  and  bounds,  and  make  return  of  their  proceedings  to  the 
court ;  and  it  provided  that  their  report,  if  approved  by  the 
court,  should  be  conclusive  on  all  the  parties  concerned.  Rev. 
Laws  of  1833,  p.  239,  Sec.  14.  Under  that  statute,  it  is  clear 
that  an  order  of  the  court  confirming  the  report  of  the  commis- 
sioners, and  declaring  that  each  of  the  heirs  should  hold  the 
portion  assigned  to  him  in  severalty,  would  operate  as  a  convey- 
ance from  the  other  heirs,  and  dispense  with  any  necessity  for 
deeds  of  release  or  partition.  Young  v.  Cooper^  3  Johnson 
Law  Reports,  295  ;  Van  Or  man  v.  Phelps,  9  Barboui-,  500  ; 
Young  V.  Frost,  1  Maryland,  277. (o)  The  court,  however,  re- 
quired a  deed  of  partition  to  be  executed  ;  and  if  the  execu- 
tion of  such  a  deed  was  necessary  to  pass  the  title,  the  con- 
veyance made  by  Rockwell  transferred  the  legal  interest  of  the 
other  heirs  in  the  lot  to  Mrs.  Barton.     It    was  not    essential,  as 

(a)     Doolittle  vs.  Maus,  34  m.  B.   457. 
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in  the  case  ol:  a  guardian's  sale,  that  the  deed  should  be  ap- 
proved in  order  to  invest  the  grantee  with  title.  As  the  deed 
was  made  in  pursuance  of  the  order,  it  vested  the  title  in  Mrs. 
Barton,  at  all  events,  until  the  deed  should  be  disaffirmed  or 
set  aside  by  the  court.  In  this  collateral  suit,  the  proceedings 
in  partition  must  be  held  to  have  vested  the  full  legal  estate  in 
Mrs.  Barton. 

If  the  first  deed  from  Barton  and  wife  did  not  transfer  the 
estate  of  the  latter,  the  second  deed  clearly  had  that  effect. 
By  virtue  of  that  deed,  and  the  one  from  Myers  to  their  ancestor, 
the  plaintiffs  acquired  the  complete  legal  title  to  the  lot. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


In  the  matter  of  Conrad  Harvey,  late  guardian  of  the  heirs  of 
Alvah  Sweet,  deceased. 

APPEAL  FROM  SCHUYLEH. 

Where  tlie  proceeding  under  a  petition  of  a  guardian  for  tlie  sale  of  the  real 
estate  of  wards  was  regular,  and  in  compliance  with  the  statute,  and  the  report 
of  the  sale  was  not  made  for  seventeen  years,  it  appearing  that  had  the  re- 
port been  made  soon  after  the  sale,  it  would  have  been  confirmed,  the  lapse  of 
time  will  not  prevent  a  present  confinnation  and  approval  of  such  report. 

The  delay  in  this  case  was  not  owing  to  any  defect  or  bad  fliith  in  the  action  of 
the  guardian,  but  arose  from  a  mistake.. 

The  application  for  a  confirmation  of  the  report  of  the  guar- 
dian in  this  case  was  heard  and  denied,  by  Walker,  Judge,  at 
October  term,  1854,  of  the  Schuyler  Circuit  Court. 

J.  Grimsiiaw  and  D.  A.  Smith,  for  Appellant. 

M.  McCoNNEL  and  J.  S.  Bailey,  for  Appellee. 

Caton,  J.  On  the  7th  day  of  November,  1834,  Conrad  Har- 
vey, guardian  of  the  infant  heirs  of  Alvah  Sweet,  filed  his  peti- 
tion in  the  circuit  court  of  Schuyler  county  to  sell  the  real  estate 
of  his  wards,  of  which  due  notice  was  published.  At  the  Novem- 
ber term,  1835,  the  circuit  court  entered  an  order  directing  the 
guardian  to  sell  the  real  estate  of  the  wards  on  the  first  Monday 
of  January,  1836.  At  the  June  term  of  the  court,  1837,  the 
guardian  reported  to  the  court  that  he  had  not  made  the  sale  in 
pursuance  of  the  former  order  of  the  court,  by  reason  of  sick- 
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nes5  in  his  family,  and  asked  a  further  order  of  the  court  author- 
izing him  to  make  the  sale  on  the  20th  day  of  July,  1837,  which 
order  the  court  made.  No  report  of  the  sale  Avas  made  by  the 
cuardian  till  the  16th  day  of  October,  1851,  -when  he  reported 
to  the  court  that  he  had,  on  the  said  20th  day  of  July,  1837,  in 
pursuance  of  the  order  of  the  court,  after  having  given  due 
notice  of  the  time  and  place  of  sale,  sold  the  said  real  estate  to 
Joel  Sweet  for  the  sum  of  two  hitntked  dollars,  who  had  paid 
him  therefor,  and  to  whom  he  had  made  a  conveyance,  and  asked 
that  the  report  might  be  approved  and  the  sale  confii-med 
according  to  the  requii'ements  of  the  statute.  A  notice  of  this 
application  was  didy  served  upon  the  wards,  who  had  in  the 
meantime  attained  their  majority,  and  who  appeared  by  their 
counsel  in  the  circuit  court  and  resisted  this  application  of  the 
guardian,  and  filed  several  exceptions  to  the  report.  The  circuit 
court  refused  to  approve  of  the  report  of  the  guardian,  which 
decision  is  now  assigned  for  en'or. 

The  effect  of  the  decision  is  to  deprive  the  purchaser  of  the 
title  which  he  pmxhased  at  the  guardian's  sale,  more  than  seven- 
teen years  before.  The  reason  assigned  by  the  guardian  for  this 
delay  in  making  this  report  is,  that  he  was  not  advised  and  did 
not  suppose  that  it  was  essential  to  the  validity  of  the  title  of 
the  pui'chaser  that  he  should  make  report  of  the  sale,  and  that 
the  report  should  be  approved  by  the  com-t.  It  may  be  here 
remarked  that  until  the  decision  of  this  com-t  of  the  case  of 
Young  X.Lorain,  11 111.621,  made  in  1850,  it  was  undoubdtedly 
the  opinion  of  many  of  the  profession  that  the  title  acquired  at 
a  guardian's  sale  was  good,  though  no  report  of  the  sale  had 
been  made  by  the  guardian  and  approved  by  the  com-t.  In  that 
case  we  decided  othei-^'ise,  which  decision  has  been  confii-med 
in  several  subsequent  cases,  and  must  now  be  considered  as  the 
settled  law  of  this  court. 

The  objections  filed  by  the  wards  to  the  report  of  the  guard- 
ian, are  : 

First,  The  order  of  sale  in  said  cause  was  in-egular  and 
void,  and  does  not  show  that  the  court  had  jurisdiction  to 
hear  said  cause,  nor  the  proof  upon  which  the  order  was  made. 

Second,  No  place  was  fixed  in  said  order  of  sale  for  the  place 
of  sale,  as  required  by  law. 

Thii-d,  There  is  no  sufiieient  evidence  that  the  guai-dian  com- 
plied with  said  order  of  sale. 

Fourth,  Said  report  is  in  other  respects  insufficient. 

Fifth,  The  court  now  has  no  right  or  authority  to  entertain 
and  approve  of  the  same,  because  of  the  laches  of  the  pm-chaser 
and  of  said  guardian,  they  having  failed  to    apply  in  apt  time 
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therefor.    These  objections  -will  be  considered  in  the   order  in 
which  they  are  presented. 

The  first  is  a  quc'stion  of  jurisdiction  in  the  circuit  court  to 
enter  the  original  order  of  sale.  This  precise  question  was  be- 
fore the  court  in  the  case  of  Young  v.  Lorain  above  referred  to. 
After  alluding  to  the  decisions  on  this  subject,  the  court  said : 
"  Thej  all  agree  that  enough  must  appear,  either  in  the  applica- 
tion or  the  order,  or,  at  least,  somewhere  upon  the  face  of  the 
proceeding,  to  call  upon  the  court  to  proceed  to  act;  and  all 
agree,  that  when  that  does  appear,  then  the  court  had  properly 
acquired  jurisdiction,  or,  in  other  words,  is  properly  set  to 
Avork."  It  is,  therefore,  necessary  that  we  examine  Avhether 
such  a  case  is  alleged  in  the  petition,  or  is  shown  in  the  order 
of  the  court,  as  required  the  court  to  investigate  the  case,  and 
determine  whether  the  proofs  were  such  as  would  require  an 
order  of  sale  or  not ;  for,  if  such  a  case  was  presented  to  the 
coui't,  then  it  was  called  upon  to  act  in  the  premises,  which  is 
the  test  of  jurisdiction.  The  statute  says:  "The  circuit  couri- 
may,  for  just  and  reasonable  cause,  being  satisfied  that  the 
guardian  has  faithfully  applied  all  the  personal  estate,  order  the 
sale  of  the  real  estate  of  a  ward,  on  the  application  of  the  guard- 
ian by  petition,  in  writing,  stating  the  facts,  etc."  The  state- 
ments of  this  petition  are:  "Said  children  had  no  personal 
property  left  them,  nor  have  they  any  personal  estate  now,  but 
they  have  real  estate  in  the  county  of  Morgan  worth  about  two 
hundred  dollars  ;  and  for  the  .purpose  of  raising  a  fund  to  sup- 
port and  educate  said  wards,  and  to  invest  a  part  of  the  pro- 
ceeds in  other  real  estate,  he  prays,  etc."  Now,  here  itAvill  be 
observed,  that  the  petition  does  not  follow  the  language  of  the 
statute,  which  is,  "  that  the  guardian  has  faithfully  applied  the 
personal  estate."  In  Young  \.  Lorain,  the  objection  was  very 
similar  to  this,  except  that  in  that  case,  the  averments  of  the 
petitioner  were  more  equivocal  than  in  this.  There,  the  aver- 
ment was,  that  no  personal  estate  of  the  wards  had  ever  come 
to  the  hands  of  the  guardian ;  which  admitted  the  possibility 
that  there  might  have  been  personal  estate  belonging  to  the 
wards  which  the  guardian  might  have  obtained  for  the  support 
of  the  wards,  and  yet  the  averments  were  held  sufficient.  In 
this  case  the  averment  is  more  comprehensive  than  that.  It 
shows  that  the  wards  "had  no  personal  property  left  them,  nor 
have  they  any  personal  estate  now."  This  would  seem  to  pre- 
clude the  possibility  of  there  having  been  any  personal  estate  of 
the  wards  which  the  guardian  had  neglected  to  render  available 
for  their  support,  unless  we  would  suppose  that  they  might  have 
acquired  personal  property  in  some  other  mode  than  having  it 
left  them.  But  even  that  supposition  is  precluded  by  the  find- 
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ino-  of  the  court  as  recited  in  the  order  of  sale.  That  order 
says  "that  there  was  no  personal  property  belonging  to  the  es- 
tate of  the  said  Alvah  Sweet,  deceased,  nor  any  provision  made 
for  the  support  and  education  of  the  said  wards."  This  posi- 
tively precludes  the  idea  that  any  provision  had  been  made  for 
the  support  of  the  wards  in  any  way  or  fi'om  any  source,  and 
should  be  as  satisfactory  as  the  averment  prescribed  by  the  stat- 
ute, that  all  of  the  personal  estate  belonging  to  the  wards  had 
been  faithfully  applied  to  their  maintenance.  If  there  was  and 
had  been  no  personal  estate  belonging  to  the  wards,  then  it  was 
impossible  that  the  guardian  could  have  applied  any.  An  aver- 
ment or  finding,  in  literal  compliance  vith  the  statute,  could 
never  be  required  with  propriety,  except  in  a  case  where  there 
had  been  personal  estate  of  the  wards  to  be  applied.  We  are 
satisfied  that  enough  appears  upon  this  record,  to  show  that  the 
court  had  jurisdiction. 

The  second  objection  is,  that  the  order  of  the  court  did  not 
fix  the  place  of  sale.     This  is  a  misapprehension  of  facts.     There 
were  two  orders  of  the  court  directing  the  sale.     The  first  di- 
rected the  sale    to  be  made  on  the  first   Monday  of   January, 
1836,  at  the  door  of  the  court  house  in  Jacksonville;  and  the 
second  directed  "that    the  said  order  heretofore  granted,  be  re- 
newed, and  that  the  petitioner  be  authorized  to  sell,  on  the  20th 
day  of  January,    1837,  and  convey  under  said  order,    on    his 
complying  with  the  requisitions  contained  in  said  order  in  every 
■    particular,  as  though  the  same  had  not  expired."       The  sub- 
stance and    effect  of  this  last  order,  was  merely  to    extend  the 
time  of  sale  directed  to  be  made  by  the  first  order.     That  order 
was  not  revoked  or  vacated  in  any  way,  and  the  only  intention 
of  the  last  order  was  to  alter  one  of  the  provisions  of  the  first 
order,  leaving  all  the  rest  of  its  provisions  in  full  force.     The 
order    of  the    court,  then,  did  not  prescribe  the   place  of  sale 
which  was  made  in  pursuance  thereof. 

The  third  objection  is,  that  there  is  not  sufiicient  evidence  that 
said  guardian  complied  with  said  order  of  sale.  The  report  of 
the  guardian,  which  is  sworn  to  by  him,  shows  that  the  sale  was 
made  in  strict  compliance  with  the  order  of  the  court  in  every 
particular ;  and,  in  addition  to  that,  the  original  certificate  of 
the  publication  of  the  notice  of  sale  is  produced  and  proved. 
We  are  not  aware  that  anything  more  has  ever  been  held  neces- 
sary, at  least  to  make  out  ^ prima  facie  case  of  compliance  with 
the  order  of  sale.  The  guardian  having  been  directed  to  make 
the  sale  of  the  land  for  the  wards,  thereby  becomes  an  officer  of 
the  court  for  that  purpose,  and  his  report  of  his  doings  under 
that  order    of   appointment,  is  an  official  report,  and  ancillary 
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testimony  is  no  more  required  to  support  it,  tlian  in  the  case  of 
a  sale  by  a  commissioner  or  any  other  officer  of  the  court  ap- 
pointed to  execute  its  order  or  decree. 

The  fourth  objection  is  for   general  insufficiency,  and  requires 
no  particular  examination. 

The  fifth  and  last  is  the  lapse  of  time,   and  is  entitled  to 
serious  consideration,  and  is  probably  the  one    upon  which  the 
decision  of  the  circuit  court  was  based,  for  had  this  report  been 
made  at  the  next  term  of  the  court  after  the  sale,  no  one  would 
probably  have  thought  of  successfully  urging  objections  against 
its  approval  and  confirmation  by  the  court.     We  think  if  there 
was  no  good  reason  for  depriving  the  purchaser  of  his  title,  and 
turning  him  out  of  the  estate,  had  the  question  been  raised  six 
months  after  his  purchase  by  a   report   of  the    guardian  as  it 
should  have  been,  he  ought  not  now,  after  he  has  lain  out  of  the 
pm'chase  money,  and  enjoyed  and  probably  improved  the  estate, 
for  nearly  eighteen  years,  without  any  suspicion  of  a  defective 
title,  so  far  as  we  know,  or  have  any  reason  to  believe,  he  ought 
not  now  to  be  deprived  of  the  benefit  of  his  purchase.    Ordina- 
rily, the  lapse    of  time  is  not  held  to  Aveaken  the  rights  of  a 
party  holding  land  under  a  claim  of  title,  and  there  is  no  good 
reason  why  it  should  in  this  case,  more  than  in   others.    It  is 
true  that  it  was  the  duty  of  the  guardian  to  have  reported  ear- 
lier, and  it  is  also  true,  that  the  court,  on  the  application  of  the 
purchaser,  w^ould  have  compelled  the  guardian  to  have  reported 
so  as  to  have  perfected  his  title,  but  there  is  no  positive  rule  of 
law   fixing    the    time  within   which   the  report  shall  be    made  ; 
and  we  ought  not  to  overlook  the  fact,  that  until  very  recently, 
it  has  not  been  supposed  on  the  part  of  many  good  lawyers,  that 
the  omission  of  the  guardian  to  make  the  report,  was  necessa- 
rily fatal  to  the  title  of  the  purchaser.    Here  then  we  see  an 
excuse,  if  not  a  justification,  for  this  long  delay,  sufficient  at 
least  to  indicate  that  the  delay  has  not  arisen  from  any  fraudu- 
lent or  improper  design,  or  anj  intention  to  cover  with  forget- 
fulness,  any  improper   proceeding  which  would  have   set   aside 
the  sale,  had  the  report  been  made  earlier.    I   repeat,    if   the 
sale  was  good,  and  would  have  been  approved  six  months  after  it 
was  made,  there  can  be  no  possible  grounds  in  equity  and  good 
conscience,  or  in  reason  or  policy,  why  it  should  not  be  approved 
now.    If  the  lapse  of  time,  and  this  long  enjoyment  of  the  prop- 
erty, under  the  honest  belief  that  he  held  a  good  title,  have  not 
strengthened   the  claim    of  the  purchaser,  they  certainly  have 
not  weakened  it.    We    are   asked   in   this    case   to   reverse   the 
general  rule  and  policy  of  the  law,  which  is  to  quiet  titles  and 
protect  long-continued  possession  when  held  in  good  faith.    It 
cannot  be  that  a  right  which  was  good,   and  would  have  been 
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confirmed  seventeen  years  ago,  and  which  the  party  has  held 
and  enjoyed  ever  since,  supposing  it  was  perfect  all  the  time,  has 
heen  gradually  dwindling  away  ever  since,  till  now  it  has  ceased 
to  exist  altogether.  In  good  morals  and  in  sound  policy,  if  not 
in  law,  each  succeeding  year  has  but  strengthened  the  purchas- 
er's claim.  But  as  this  is  strictly  a  statutoiy  proceeding,  the 
general  principles  of  equity  cannot  be  invoked  to  support  it,  yet 
they  surely  do  not  weaken  it.  We  think  the  law  Avould  have 
required  the  court  to  have  confirmed  the  report,  had  it  been 
made  soon  after  the  sale,  and  we  think  that  the  law  none  the 
less    requires  that  it  should  be  approved  and  confiimed  now. (a) 

Upon  this  argument  it  was  objected  that  the  motion  to 
a,pprove  the  report  and  confirm  the  sale,  was  addressed  to  the 
discretion  of  the  court,  and  that  no  error  can  be  assigned  upon 
the  occasion  of  the  court  denying  the  motion.  That  objection 
is  answered  by  the  decision  of  this  comt  in  the  case  of  Ayres  v. 
Baumgarte7i,    15   111.  444. 

The  decision  of  the  circuit  court  is  reversed,  and  the  cause, 
remanded,  with  directions  to  approve  the  guardian's  report  of 
the    sale. 

Judgment  reversed . 

(a)     Tibljs  vs.  Allen,  29  111.  E.  548. 


Murray   McCo^^^ell,    Plaintiff  in   Error,  v.  John  Beathard, 
Defendant  in  Error. 

EKROR  TO  MORGAN. 

It  is  not  error  foi  the  circuit  court,  on  an  appeal  from  a  justice  by  the  plaintifl', 
whose  judgment  is  affirmed,  to  order  that  he  shall  pay  the  costs  accrued  in  that 
court. 

Woodson,  Judge,  decided  this  case  at  October  term,  1854, 
of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  jJro.  se. 

H.  B.  McClure,  contra. 

Treat,  0.  J.  McConnell  sued  Beathard  in  a  justice's  court 
and  recovered  a  judgment  for  $10.  He  prosecuted  an  appeal 
to  the  circuit  court,  Avhere  the  judgment  of  the  justice  was 
affirmed.   The  court   made    an    order   that  Bearthard   pay   the 
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costs  that  accrued  before  the  justice,  and  that  McConnell  pay 
the  costs  that  accrued  in  the  circuit  court.  The  latter  order  is 
assigned  for  error. 

There  was  no  error  in  the  disposition  of  the  costs.  The 
case  of  O^Reer  v.  Strong,  13  111.  688,  is  conclusive  of  the  ques- 
tion. In  that  case  0'  Reer  recovered  a  judgment  before  a  justice 
of  the  peace  and  prosecuted  an  appeal  to  the  circuit  court, 
where  the  judgment  of  the  justice  was  affirmed.  This  court 
remarked:  "He  had,  therefore,  a  good  cause  of  action,  and 
was  entitled  to  recover  the  costs  incurred  in  asserting  it.  He 
was  the  successful  party  before  the  justice,  and  the  unsuccessful 
party  in  the  circuit  court.  The  appeal  was  causelessly  prose- 
cuted, and  he  ought  to  be  charged  with  the  costs.  As  respects 
the  appeal,  the  defendant  was  the  successful  party,  and  he 
ought  to  recover  the  costs  in  defending  it.  Sec.  17,  Chap.  26 
of  the  Rev.  Stat,  must  be  understood  as  applying  to  cases  in 
which  the  unsuccessful  party  before  the  justice  prosecutes  an 
appeal  that  results  in  an  affirmance  of   the  judgment." 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Holland,  Appellant,  v.  Kibbe  and    Lathrop,  Appellees. 
APPEAL  FROM  MORGAN. 

\Vben  a  plea  sets  up  an  agi'eement  consisting  of  several  parts,  which,  taken  to- 
gethei-j  constitute  but  one  fact,  one  point  of  defense,  the  replication  may  deny 
collectively  oringeneral  terms,  the  averments  of  the  plea,  without  being  double. 

This  cause  was  heard  by  Woodson,  Judge,  at  October  term, 
1854,  of  the  Morgan  Circuit  Court. 

M.  McConnel,  for  Appellant. 

Brown  and  McClure,  for  Appellees. 

Caton,  J.  The  decision  was  on  a  promissory  note,  to  which 
the  defendant  pleaded  that  the  note  was  given  for  the  purchase 
of  a  certain  lot  of  land,  and  that  it  was  agreed  between  the 
parties  at  the  time  the  note  was  given,  that  if  the  defendant 
should  be  able  to  sell  the  land  before  the  note  fell  due,  for  more 
than  the  amount  of  the  purchase  money  and  the  value  of  the 
improvements  he  should  ptit  upon  the  land,  he  would  divide  the 
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excess  with  the  plaintiffs,  and  that  if  he  could  not  sell  the  land 
before  the  maturity  of  the  note,  for  the  amount  of  the  purchase 
money  and  the  value  of  such  improvements,  and  should  notify 
the  plaintiffs  thereof  at  any  time  before  the  maturity  of  the  note, 
the  plaintiffs  should  take  the  land  back  and  give  up  the  note  and 
refund  the  purchase  money  already  advanced,  and  pay  him  the 
value  of  such  improvements  ;  and  the  plea  then  avers  that  the 
defendant  had  been  unable  to  sell  the  land  for  the  price  above 
specified,  within  the  time  specified,  of  which  he  had  notified 
the  plaintiffs,  and  tendered  to  them  a  re-conveyance  of  the  land, 
which  they  refused   to  accept,  etc.,  wherefore,  etc. 

To  this  plea,  by  leave  of  the  court,  the  plaintiffs  filed  three 
replications,  the  first  of  which  denies  that  the  note  was  given 
subject  to  the  agreencient  specified  in  the  plea ;  in  other  words, 
it  denies  the  making  of  the  agreement  in  the  plea  specified. 
The  second  replication  is  substantially  the  same  as  the  first. 
The  third  replication  denies  the  tender  of  a  re- conveyance  of 
the  land  as  stated  in  the  plea.  To  the  two  first  replications  the 
defendant  filed  a  demurrer  which  the  court  overruled,  of  which 
decision  the  defendant  now  complains.  A  trial  was  had  upon 
the  issue  joined  upon  the  third  replication,  which  was  found  for 
the  plaintiffs,  and  their  damages  assessed,  etc. 

It  was  objected  to  the  two  first  replications  that  they  put  in 
issue  several  distinct  facts,  and  are  hence  double.  We  think  the 
objection  is  not  well  taken.  But  one  single  fact  is  denied  by 
either  replication,  and  that  is  the  making  of  such  an  agreement 
as  is  specified  in  the  plea.  They  substantially  admit  that  the 
note  was  given  for  the  purchase  of  the  land,  and  also  the  tender 
of  the  re- conveyance.  Each  of  these  are  separate  and  indepen- 
dent facts,  stated,  in  the  plea,  and  a  third  and  only  other  inde- 
pendent fact  in  the  plea  stated,  is  the  agreement  specified. 
Each  of  these  three  facts  was  independent  of  the  other,  but 
essential  to  the  validity  of  the  defense.  All  of  the  replications 
admit  that  the  note  was  given  for  the  purchase  of  the  land. 
Beside  this,  the  third  admits  the  making  of  the  agreement  speci- 
fied. And  the  first  and  second  admit  the  tender  of  the  re- con- 
veyance, as  well  as  the  fact  that  the  note  was  given  for  the  land. 
It  is  true  that  the  agreement  set  up  in  the  plea  consists  of  sev- 
eral parts,  yet,  all  taken  together,  constitute  but  one  point  in  the 
defense,  but  one  fact,  which  it  was  entirely  proper,  according  to 
the  strictest  rules  of  pleading,  for  the  plaintiffs  to  deny  collect- 
ively or  in  general  terms,  as  a  single  and  independent  fact 
relied  upon  in  defense  of  the  action. 

We  are  of  opinion  that  the  court  decided  properly  in  over- 
ruling the  demurrer,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 
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James  W.    Myers,  Plaintiif  in  Error,  v.  Thomas    Winn,    De- 
fendant in  Error. 

ERROR   TO   MADISON. 

If  A,  B,  C  aud  D  enter  into  a  limited  partnership  for  the  purchase  and  sal  e  of 
cattle,  and  A  advances  all  the  capital,  such  capital  can  only  be  used  for  the 
specitied  purpose  ;  and  if,  after  being  so  used,  it  is  deposited  with  B.  for  A , 
it  becomes  the  individual  property  of  A,  and  he  may  recover  it  of  B. 

This  was  an  action  of  assumpsit,  heard  before  Underwood, 
Judge,  and  a  jury,  at  August  term,  1852,  of  the  Madison 
Circuit  Court.  Plea,  the  general  issue.  Verdict  and  judgment 
for  the  defendant  below.  Myers  proved  on  the  trial  that  he 
had  advanced  all  the  capital  in  a  partnership  transaction  be- 
tween himself,  the  defendant,  one  Morrison,  and  one  H.  C. 
Smith,  for  the  purchase  and  sale  of  a  drove  of  cattle,  in  which 
they  were  equally  to  share  in  the  profits  and  loss,  and  that  the 
partnership  was  to  end  with  this  transaction.  Myers  went  to 
New  Orleans  with  a  part  of  the  cattle,  and  that  Smith  remained 
and  sold  those  left  behind  ;  that  there  had  been  deposited  with 
Winn,  $1,204.75  for  Myers.  The  said  H.  C.  Smith  was  called 
by  Winn  as  a  witness,  and  although  his  testimony  was  objected 
to,  he  was  sworn  and  testified.  He  admitted  the  partnership  ; 
that  out  of  the  proceeds  of  the  cattle  left  with  him,  he  paid 
over  to  Winn  between  seven  and  eight  hundred  dollars  ;  that 
while  Myers  was  at  New  Orleans,  he  (Smith)  went  to  Winn  and 
asked  him  if  Morrison  bought  some  sheep,  if  they  could  have 
some  money,  and  that  there  was  no  understanding  between 
Myers  and  he  and  Morrison  as  to  the  purchase  of  sheep;  that 
witness  and  Morrison  bought  sheep;  that  Winn  told  witness  he 
had  let  Morrison  have  $494  ;  that  on  the  return  of  Myers  from 
New  Orleans,  witness  told  him  of  this  transaction,  to  which 
Myers  did  not  reply.  At  another  time,  Myers  advised  him  to 
telegraph  Morrison,  who  had  gone  to  New  Orleans,  to  sell  the 
sheep  immediately,  as  there  were  many  sheep  going  down  the 
river.  It  was  admitted  that  Winn  had  accounted  for  all  the 
money  except  what  he  had  paid  Momson.  Two  witnesses  proved 
that  Smith  denied  that  Myers  had  any  interest  in  the  sheep. 
The  only  instruction  given,  was  as  follows  :  "That  if  the  jury 
believe,  from  the  evidence,  that  a  partnership  existed  between 
the  said  plaintiif  and  the  said  Smith  and  Morrison,  that  then 
the  said  Smith  and  Morrison,  as  partners,  had  a  right  to  draw 
the  partnership  money  out  of  the  hands  of  the  said  defendant." 

J.  and  D.  Gillespie,  for  Plaintifi"  in  Error. 

H.  W.  Billings,  for  Defendant  in  Error. 
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ScATES,  J.  Winn  had  received  from  Smith,  Morrison,  and 
others,  a  certain  amount  of  money  for  Myers,  and  this  action  is 
brought  to  recover  a  balance  alleged  to  be  still  in  his  hands. 

The  jury  found  for  the  defendant,  and  the  court  refused  a  new 
trial.  We  are  of  opinion  the  evidence  did  not  warrant  the  ver- 
dict, and  a  new  trial  should  have  been  granted. 

The  limited  special  partnership  between  Myers,  Smith,  and 
Winn,  in  the  profits  and  loss,  in  the  purchase  and  sale  of  cattle 
with  Myers'  capital,  did  not  make  the  capital  partnership  prop- 
erty for  any  other  purpose,  nor  for  that,  longer  than  it  Avas  so 
used.  When,  therefore,  it  was  withdrawn  from,  or  had  accom- 
plished the  venture  or  object  of,  the  partnership,  and  was 
returned  to  Myers,  or  deposited  with  Winn  for  him,  it  ceased  to 
be  under  partnership  control  or  ownership.  It  became  thereby 
severed  fi'om  the  mass  of  partnership  property,  and  became  the 
individual  property  of  Myers.  Winn  consenting  to  receive  it  on 
deposit  for  Myers,  is  liable  to  pay  it  over  to  him.  Dickinson^ 
Assignee,  v.  Morris  and  fVeiner,  3  Caines,  54. 

Such  seems  to  be  clearly  shown  by  the  evidence,  in  rela- 
tion to  this  limited  partnership  adventure  in  the  pm^chase  and 
sale  of  cattle.  So  far  as  this  money  had  been  used  in  it,  the 
objects  of  the  partnership  had  been  accomplished,  the  adventure 
was  at  an  end,  the  cattle  were  sold,  and  the  capital  had  been 
returned  to  the  individual  owner,  by  depositing  it  with  defend- 
ant for  him.  To  this  amount,  or  this  extent,  the  partnership  is 
dissolved,  and  this  much  of  it  settled.  If  the  verdict  was  predi- 
cated upon  the  evidence  in  relation  to  this  partnership,  it  must 
have  been  rendered  upon  a  misapprehension  of  the  law  of  limited 
special  partnerships,  and  confounding  the  powers  of  such  part- 
ners over  the  partnership  property,  with  the  powers  of  partners 
in  general  partnerships.  But  even  in  the  latter,  their  powers 
of  control  would  end,  by  a  separation  of  a  part,  and  its  conver- 
sion into  individual  property,  by  delivery  or  payment  to  one  of 
its  members  in  his  own  right.  So  far  as  I  can  learn  fi-om  the 
record,  the  only  instruction  given,  seems  to  have  been  at  the 
mutual  instance  of  the  parties,  and  without  applying  it  to  the 
evidence  in  regard  to  a  partnership  about  the  sheep.  If  applied 
to  the  latter,  the  instruction  is  correct,  but  would  tend  to  mis- 
lead the  jury  if  applied  to  the  cattle.  I  advert  to  it  only  as 
one  of  the  probable  causes  of  misapprehension  which  produced 
the  verdict.  If  the  parties  were  not  in  partnership  in  relation 
to  the  subsequent  adventure  in  the  purchase  and  sale  of  sheep, 
the  control  of  these  deposits  for  Myers  had  passed  out  of  the 
power  of  Smith  and  Morrison,  as  partners.  If  they  were  in 
partnership  in  the  sheep,  and  upon  the  same  terms  as  to  Myers 
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finding  tlie  capital  to  purcliasc,  then  might  Smith  and  Mon-ison, 
or  either  of  them,  draw  these  deposits  from  Winn  to  make  the 
purchases  with. 

Without  inquiring  into  the  competency  of  Smith  to  prove  this 
last  partnership,  -which  I  altogether  doubt  (3  John  Cas.  82;  14 
John,  80  ;  8  Iredell,  79;  2  Humph.  106,)  but  taking  his  testi- 
mony with  the  other  witnesses,  and  no  ground  is  presented  for 
such  a  conclusion.  The  purchase  and  shipment  of  the  sheep 
was  made  in  JNIyers'  absence.  Wlien  informed  of  it  on  his 
return,  it  was  not  asserted  or  pretended  to  him,  that  it  had  been 
done  on  his  joint  account ;  and  all  that  is  shown  to  have  been 
done  by  him  was,  to  advise  that  an  early  sale,  in  view  of  the 
lower  markets  and  the  movements  of  stock,  would  be  best, 
and  might  produce  profits  to  make  up  the  losses  on  the  cattle. 
What  little  testimony  there  is  in  relation  to  this  sheep  transac- 
tion, and  which  is  wholly  insufiicient  to  charge  Myers  as  a  part- 
ner, comes  from  Smith,  Morrison's  partner  in  the  sheep,  and  it 
is  fully  met  and  explained  away  by  two  other  witnesses,  who 
testify  that  Smith  told  them  that  Myers  was  not  a  partner  in 
the  sheep. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judscment  reversed. 


Joseph    Henderson,  Appellant,  ^^  Hugh  P.  Farrelly  et  al., 

Appellees. 

APPEAL  FPvOM  MACOUPIN. 

Where  a  plea  avers  a  want  of  consideration,  but  the  facts  stated  in  it  clearly 
show  that  it  was  founded  on  a  good  consideration,  it  is  obnoxious  to  a 
demurrer. 

This  cause  was  heard  at  the  April  term,  1854,  of  the  Macou- 
pin Circuit  Court,  before  Woodson,  Judge. 

J.  M.  Paoier,  for  Appellant. 

D.  A.  Smith,  for  Appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Far- 
relly and  three  others  against  Henderson.  The  declaration  was 
upon  a  promissory  note,  made  by  the  defendant  to  the  plaintifi's. 
The  defendant  filed  pleas  oinon  est  factum,  and  want  of  consid- 
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eration,  on  which  issues  were  formed.  He  also  pleaded  in  sub- 
stance, that  the  plaintiffs  were  the  exclusive  owners  of  the  right 
to  use  and  vend  Shaw's  family  rule  for  garment  cutting  ;  that 
Farrelly  fraudulently  represented  to  the  defendant,  that  he  was 
authorized  by  the  owners  to  sell  the  right  for  certain  counties  in 
the  State  of  Illinois ;  that  the  defendant,  relying  upon  these 
representations,  purchased  the  right  to  those  counties,  and  exe- 
cuted the  note  in  question  for  the  price  ;  that  Farrelly  had  no 
authority  from  his  co-plaintiffs  to  sell  the  right,  and  that  they 
had  not  confirmed  the  sale  made  by  him ;  and  therefore  the 
note  was  made  without  any  good  or  valuable  consideration.  A 
demuiTer  was  sustained  to  this  plea ;  and  the  issues  of  fact 
were  found  for  the  plaintiffs. 

The  facts  stated  in  the  plea,  do  not  authorize  the  conclusion 
of  the  pleader.  Instead  of  showing  that  the  note  was  made 
without  consideration,  they  clearly  shoT  that  it  was  founded 
upon  a  good  and  valuable  consideration.  Henderson  acquired 
the  interest  of  Farrelly  by  the  purchase,  and  thereby  became  the 
owner  of  one-fourth  of  the  patent  right.  That  was  a  good  con- 
sideration for  the  promise.  If  he  did  not  obtain  the  title  to  the 
other  three-fourths,  there  was  a  failure  of  consideration  to  that 
extent,  and  the  defense  should  have  been  put  upon  that  ground. 
Besides,  the  effect  of  sustaining  this  plea,  would  be  to  allow  him 
to  retain  Farrelly 's  interest  in  the  patent  right,  and  at  the  same 
time  avoid  the  payment  of  the  entire  purchase  money.  The  in- 
justice of  such  a  rule  is  apparent.  The  demurrer  Avas  properly 
sustained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  R.    McCormick,  Plaintiff  in  Error,  v.   William  Gray, 
Defendant  in  Error. 

ERROR  TO  MORGAN. 

When  the  refusal  to  grant  a  new  trial  is  assigned  as  a  reason  for  the  reversal  o  f 
a  judgment,  the  bill  of  exceptions  should  state  the  whole  of  the  testimony. 

This  cause  was    heard  before    Woodson,    Judge,  at  March 
term,  1854,  of  the  Morgan  Circuit  Court. 

J.  McCoNNEL,  for  Plaintiff  in  Error. 

D.  A.  Smith,  for  Defendant  in  Error. 
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Treat,  C.  J.  Gray  brought  an  action  against  McCormick, 
and  obtained  a  verdict  therein.  The  court  overruled  a  motion 
'for  a  new  trial,  and  rendered  judgment  on  the  verdict.  The 
refusal  to  grant  a  now  trial,  is  now  assigned  for  eiTor.  The  bill 
of  exceptions  does  not  profess  to  contain  all  of  the  evidence 
adduced  on  the  trial.  We  therefore  cannot  inquire  into  the 
propriety  of  the  decision.  It  should  appear  on  the  face  of  the 
bill  of  exceptions,  that  the  whole  of  the  testimony  is  incorpo- 
rated. In  the  absence  of  such  a  statement,  the  presumption  is, 
that  the  evidence  authorized  the  verdict.  See  Clark  v.  TVillis, 
ante^  61. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Beasley,  Plaintiff  in  Error,  v.  William  D.  Meigs,  De- 
fendant in  Error. 

ERROR  TO  MORGAN. 

In  an  action  for  slander,  in  whicli  the  defendant  pleaded  not  guilty,  and  filed  \vith 
his  plea  a  notice  of  justification,  which  was  read  to  the  jury,  but,  after  plaintift" 
had  closed  his  case,  was  erased  by  consent  of  court :  Held,  that  such  conduct 
might  be  consideredby  thejury  in  estimating  damages. 

Nor  did  the  withth-awal  of  the  notice  i-ender  an  instruction  to  that  eflect  to  thejury 
improper. 

This  cause  was  heard  before  Woodson,  Judge,  at  October 
term,  1852,  of  the  Morgan  Circuit  Court. 

D.  A.  Smith  and  W.  BROAra,  for  Plaintiff  in  EiTor. 

"  '  M.  McCoNNEL,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Meigs  against  Beasley.  The  words  laid  in  the  declaration,  im- 
puted the  charge  of  adultery.  The  defendant  pleaded  not 
guilty,  and  also  filed  a  notice  in  these  words:  "The  defendant 
will  prove  on  the  trial  of  this  case,  that  the  words  charged  to 
have  been  spoken,  emanated  from  and  were  put  in  circulation 
by  John  Turner  and  Samuel  Brown,  and  that  the  defendant  in 
speaking  of  them,  spoke  of  them  as  reports  put  in  circulation 
as  aforesaid,  believing  them  to  be  true,  and  not  with  malice  or 
intent  of  doing  any  injury  to  the  plaintiff;  defendant  will  fur- 
ther give  in  evidence  in  mitigation  of  damages  in  this  case,  that 
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before  and  at  the  time  of  speaking  the  Avords  laid  in  the  decla- 
ration, there  were  reports  in  circulation  to  the  effect  that  the 
plaintiff  was  guilty  of  adultery  with  the  wife  of  Samuel  Denni- 
son ;  defendant  will  also  prove  that  before  the  speaking  of  the 
words,  on  two  different  occasions,  the  plaintiff  was  guilty  of  the 
crime  of  adultery  with  Mary  Jane  Casey,  and  that  his  character 
for  chastity  was  greatly  impaired,  and  that  these  reports  and 
facts  were  so  circulated  and  believed  in  the  neighborhood  where 
the  plaintiff  resided. 

In  opening  the  cause  to  the  juiy,  the  counsel  of  the  defendant 
read  the  notice  at  length.  The  plaintiff  proved  the  speaking  of 
the  words  as  charged  in  the  declaration.  Before  the  defendant 
introduced  any  testimony  to  the  jury,  his  counsel  gave  notice 
that  the  matters  specified  in  the  notice  would  not  be  relied  on 
in  the  defense,  and  the  notice  was  erased  by  the  leave  of  the 
court.  At  the  instance  of  the  plaintiff,  the  court  charged  the 
jury,  "  that  the  fact  that  the  defendant  filed  a  notice  in  the  nature 
of  a  plea  of  justification,  charging  the  plaintiff  with  the  crime 
of  adultery,  and  that  he  was  a  man  of  general  bad  character  in 
his  neighborhood,  and  caused  his  counsel  to  read  the  notice 
publicly  to  the  jury,  and  in  the  hearing  of  the  audience  present, 
and  then  abandoning  the  notice  of  justification,  and  in  not  giv- 
ing or  attempting  to  give  any  evidence  under  it,  but  after  the 
testimony  of  the  plaintiff  was  closed,  withdi'ew  said  notice,  may 
be  considered  as  an  aggravation  of  the  defendant's  conduct  and 
evidence  of  malice,  and  is  a  circumstance,  which,  if  they  find 
the  defendant  guilty,  the  jury  have  the  right  to  take  into  con- 
sideration in  aggravation  of  damages."  The  jury  found  the 
issue  for  the  plaintiff,  and  judgment  was  entered  on  the  verdict. 

It  was  held  in  Sloa?i  v.  Fei7'ie,  15  111.  425,  (a)  that  the  filing  of 
a  plea  of  justification  in  an  action  for  words  spoken,  which  is 
not  supported  by  evidence,  is  not  necessarily  an  aggravation  of 
the  slander.  If  the  defendant  deems  such  a  plea  necessary  to 
his  defense,  and  interposes  it  in  good  faith,  the  damages  are  not 
to  be  increased,  although  he  may  not  be  able  to  establish  it  on 
the  trial.  But  if  he  files  the  plea  for  the  purpose  of  harassing 
or  injuring  the  plaintiff,  or  without  any  expectation  of  sustain- 
ing it  by  proof,  it  may  properly  be  regarded  as  a  reiteration  of 
the  slanderous  charge,  and  as  a  good  ground  for  enhancing  the 
damages.  It  is  a  question  for  the  jury  in  each  particular  case 
whether  the  damages  shall  be  increased  because  a  justification 
is  spread  upon  the  record.  There  is  nothing  in  the  instruction 
given  m  this  case,  that  conflicts  with  the  principle  of  that 
decision.  The  jury  were  not  required  to  increase  the  damages, 
merely  because  the  defendant  gave  notice  of  a  justification  and 
failed  to  support  it  by  proof.     They  were  left  free    to   detennine 

(a)      See  notes  to  this  case. 
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from  tlie  circumstances  of  the  case,  "wlietlier  tlic  attempt  to  jus- 
tify formed  any  ground  for  enhancing  the  damages.  The  court 
did  not  instruct  them  that  the  plaintift"  was  entitled  to  greater 
damages  as  a  matter  of  course,  but  it  authorized  them  to  take 
the  circumstances  into  consideration  in  estimating  the  damages. 
Nor  did  the  fact  that  the  notice  was  withdrawn,  render  the 
instruction  improper.  It  had  been  read  in  the  hearing  of  the 
jury  and  bystanders,  and  the  striking  it  fi'om  the  record  did  not 
destroy  the  effect  it  may  have  produced,  or  relieve  the  defendant 
from  the  consequences  of  re-publishing  the  charge.  If  the  use 
made  of  the  notice  was  a  causeless  or  wanton  repetition  of  the 
slander,  the  jury  were  justified  in  giving  greater  damages,  not- 
withstanding the  defendant  may  have  withdrawn  it  by  leave  of 
the  court,  (a)  The  cases  of  Clinton  v.  Mitchell^  3  Johnson,  144, 
and  ^ent  v.  Butler^  3  Cowen,  370,  do  not  hold  a  different  doc- 
trine. They  only  go  to  show  that  the  court  erred  in  allowing 
the  notice  to  be  Avith drawn. 

It  is  objected  to  the  instruction,  that  it  assumed  the  existence 
of  facts  not  appearing  in  the  case.  It  described  the  notice  as 
alleging  that  the  plaintiff  "was  a  man  of  general  bad  character 
in  his  neighborhood."  Although  the  notice  did  not  contain  that 
precise  allegation,  yet  the  defendant  could  not  have  been  preju- 
diced by  the  misdescription.  The  inaccuracy  did  not  relate  to 
a  material  part  of  the  notice.  The  words  laid  in  the  declara- 
tion imputed  the  offense  of  adultery,  and  the  important  allega- 
tion in  the  notice  was  that  the  charge  was  true.  It  was  that 
allegation  that  amounted  to  a  repetition  of  the  slander,  and 
entitled  the  plaintiff  to  increased  damages.  It  was  not  a  justi- 
fication to  prove  that  the  plaintiff  was  a  man  of  general  bad 
character.  Such  proof,  if  admissible  for  any  purpose,  would 
only  be  in  mitigation  of  damages. 
The  judgment  must  be  affirmed. 

Judgment  affirined. 

(a)     Fidler  vs.  McKinly,  21  111.  R.  315. 


Daniel  F.  Coffey,  Appellant,  v.  Meredith  W.  Coffey  ei  al. , 

Appellees. 

APPEAL  FROM  PIKE. 

At  a  commissioner's  sale  under  a  decree  for  partition,  the  purchaser  before  sale 
publicly  asserted  a  claim  to  the  premises,  which  he  threatened  to  litigate ;  Ldi 
that  he  was  not  a  fair  purchaser,  and  that  for  this  and  other  acts  of  fraud,the 
sale  was  properly  set  aside. 
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Courts  of  equity  have  full  power  to  supervise  sales  made  under  tlieir  direction  ; 
the  purchaser  under  a  decree  submits  himself  to  their  jurisdiction  in  all  matters 
connected  with  it,  and  this  power  may  be  exercised  by  bill,  petition  or  motion. 

This  was  a  petition  in  the  court  below  for  a  partition  of  cer- 
tain real  estate,  filed  by  the  appellees  against  Sarah  Coffey  and 
others.  Commissioners  having  reported  against  partition,  an 
order  for  sale  was  made,  and  Samuel  F.  Hill  was  appointed  a 
commissioner  to  sell  upon  due  notice,  etc.  The  decree  further 
provided  that  said  sale  should  be  upon  the  terms  of  one-fourth 
cash  down  and  the  balance  on  a  credit  of  tvrelve  months,  to  be 
secured  by  bond  and  mortgage  on  the  premises  ;  and  said  decree 
further  ordered  said  commissioner  upon  such  sale  to  make, 
execute,  and  deliver  to  the  purchaser  or  purchasers  good  and 
sufficient  conveyances  for  the  property  sold,  etc. ,  etc. 

At  the  next  term  of  the  court,  the  commissioner  reported  a 
sale  of  premises,  in  pursuance  of  the  order  of  the  court;  that 
he  sold  the  south-east  quarter  of  the  south-east  quarter  of 
section  three,  four  south,  three  west,  and  twenty-six  and  two- 
thirds  acres  off  the  east  side  of  the  south-west  quarter  of 
section  three,  same  township  and  range,  to  Daniel  F.  Coffey ; 
the  first-named  tract  for  $455,  and  the  other  for  $270.  The 
remainder  of  said  lands  were  sold  to  N.  Bradbury  and  Wm.  F. 
Hooper.  That  said  purchasers  had  complied  Avith  the  terms  of 
the  sale  as  required  by  the  court,  and  that  he  had,  as  directed, 
executed  conveyances  to  said  purchasers  for  said  lands.  * 

At  the  same  term  of  the  court,  James  Hutchinson,  guardian 
for  one  of  the  petitioners,  filed  a  notice,  a  copy  of  which  had 
been  served  on  D.  F.  Coffey,  notifying  him  of  his  intention  to 
move  to  set  aside  the  sale  of  the  two  tracts  of  land  to  said 
Coffey,  and  for  a  re-sale  of  the  same,  and  also  filing  his  affidavit 
alleging  fraudulent  and  improper  conduct  on  the  part  of  said 
Coffey,  by  which  it  was  alleged  he  had  bid  off  said  land  at  a  sum 
under  its  value. 

On  reading  of  the  affidavit  and  proof  of  the  notice,  an  order 
Avas  entered  by  the  court  referring  the  cause  to  the  master  to 
take  proof  on  the  motion  and  report  the  same  to  the  court,  and 
the  case  was  continued.  At  the  next  term  of  the  court,  the 
master  filed  his  report  of  the  testimony  of  witnesses. 

At  the  succeeding  term  of  the  coui*t,  upon  the  report  afore- 
said the  court  set  aside  the  sale  to  D.  F.  Coffey,  and  ordered  a 
re-sale  of  the  same  lands,  fi'om  Avhich  order  said  D.  F.  Coffey 
appeals,  and  now  assigns  for  error  :  First,  that  the  court  erred 
in  sustaining  the  motion  to  set  aside  said  sale  ;  second,  that 
the  court  erred  in  setting  aside  said  sale  without  qualifications, 
terms  or  conditions ;  third,  that  the  court  erred  in  setting 
aside  said  sale  without  notice  to  Aaron  Reynolds  ;  fourth,  that 
said  order  was  en'oneous  and  irregular. 
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The  cause  was  heard  before  Walker,  Judge,  at  March  term. 
1854,  of  the  Pike  Circuit  Court. 

M.  Hay,  for  Appellant. 

W.  A.    and  J.  Grimshaw,  for  Appellees. 

ScATES,  J.  Plaintiff  purchased  U\o  ti'acts  of  land  at  a  com- 
missioner's sale  under  a  decree  made  in  a  case  of  petition  for 
partition,  paid  one-fourth  of  the  purchase  money  and  executed 
his  notes  with  surety,  received  a  conveyance,  and  executed  a 
mortgage  to  secure  the  balance  due  on  the  notes. 

The  petitioner  gave  notice  of  a  motion  to  set  aside  this  sale, 
and  at  the  next  term  entered  his  motion  and  filed  the  affidavit 
of  his  guardian,  showing  and  charging  that  the  lands  were  sold 
at  an  under  value,  on  account  of  the  fraudulent  conduct  and 
contrivance  of  plaintiff.  Under  the  direction  of  the  court, 
proofs  were  taken  and  reported  by  the  master,  and  upon  the 
hearing,  the  sale  to  plaintiff  was  vacated  and  set  aside,  and 
premises  ordered  to  be  sold. 

The  case  comes  by  appeal  from  this  decree. 
The  only  question  of  any  importance  in  the  case  is,  whether 
there  is  such  unfairness  and  fraud  in  the  sale  as  to  wan-ant  the 
decree  setting  it  aside.     Of  this  we  have  no  doubt. 

The  plaintiff,  with  his  brothers  and  sisters,  had,  or  pretended 
to  have,  a  claim  of  title  to  one  of  these  tracts  adverse  to  peti- 
tioners.    Under  these  circumstances,  if  he    desired   to    become 
a  bidder,  it  was  essential  to  fairness  towards  petitioner,  that  he 
should  conceal  or  forbear  to  assert  his  adverse  claim,  whatever 
consequence   might   result  therefrom  to  his  interest.     It  is  not 
competent  for  him  to  assert  his    claim  to   the   premises   by    a 
public  announcement  at  the  biddings,  with  a  threat  to  litigate  it 
with  any   purchaser,  and  then  enter   into    competition    in    the 
biddings,  and  purchase  at  an  under  value  occasioned  by  the  de- 
preciation his  own  conduct  had  produced.(a)  If  it  were  essential 
for  the  protection  of  his  claim  to  give  notice  and  make  it  known 
at  the  sale,  he  thereby  disqualified  himself  to    bid  or  become 
a  purchaser  of  this  adverse   title  at   such   sale.     He   shall  not 
be  allowed  to  depreciate  or  destroy   the  value  of  the    land  by 
denying  the  title,  then  buy  it  at  a  depreciation  thus  produced, 
and  claim  to  be  a  fair  purchaser.     Such  is  proven  to  have  been 
his  conduct  in  this  case.     A  witness    desired  to   purchase   the 
tract  claimed,  and  would   have  paid  more    for   it  than   plain- 
tiff gave,  had  not  this  claim  been  made.     So  he  Avould  for  the 
other  to  which  no  claim  was  made,  if  he  could  have  purchased 
with  it  the  piece  claimed.     Its  value  depended  in  part  upon  its 
connection  with  that  piece. 

(a)    Stoker  vs.  Greenup,  IS  ni.  R.  27,  and  notes. 
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Another  witness,  though  he  had  no  money  to  bid,  yet  desired 
the  land,  and  actually  purchased  the  same  of  plaintiff  before  he 
bid  on  it,  at  an  advance  of  some  five  hundred  dollars,  on  time. 

These  facts  show  such  fraud  upon,  and  injury  to,  the  rights. 
and  interests  of  defendant  as  call  for  correction  from  the  court,, 
in  the  exercise  of  a  sound  legal  discretion  of  its  power  of  dis- 
approving and  setting  aside  sales  under  its  orders ;  and  we 
think  that  discretion  properly  exercised  in  this  case. 

The  objection  taken  to  the  proceedings  by  motion,  is  not 
sustainable. 

The  case  is  essentially  different  from  the  case  of  Day  v. 
Graham,  1  Gilm.  435.  Courts  of  law  have  a  supervision  over 
the  execution  of  their  process,  and  yet  may  not,  as  in  that  case, 
properly  afford  relief  by  setting  aside  sales  made  under  it,  but 
leave  the  party  to  his  bill  in  equity. 

Courts  of  equity  have  a  like  general  supervision  over  their 
process,  and  more  especially  over  the  particular  sales  ordered 
by  their  decrees  and  made  by  their  special  agents  or  commis- 
sioners. So  far  is  this  carried  under  the  English  practice,  that 
the  sale,  until  confirmation  by  the  chancellor,  is  treated  merely 
as  a  bid,  and  subject  to  a  proposition  of  an  advance.  6  Vessey, 
513;  8  Ibid.  214. 

We  have  not  adopted  the  rule  to  this  extent,  (15  111.  447,) 
but  the  power,  right  and  duty  of  the  court  to  supervise,  pro- 
tect and  preserve  the  parties  from  all  fraud,  unfairness  and 
imposition,  is  of  universal  application  here,  ^yers  v.  Batim- 
garten,  15  111.  447 ;  2  Paige,  99,  339 ;  3  ibid.  97 ;  9  ibid.  259 ; 

1  Edw.  Chan.  577 ;  5  Humph.  .355 ;  4  ibid.  372 ;  2  B.  Monroe, 
497 ;  3  Dana,  620 ;  1  Smede  and  Marsh.  Chan.  522 ;  23  Miss. 
445.  And  this  is  well  put  in  Casa major  v.  Strode,  1  Sim.  and 
Stu.  381  (1  Eng.  C.  382,)  upon  the  ground  that  the  pm-chaser 
does,  by  the  act  of  purchase  under  a  decree,  submit  himself  to 
the  jurisdiction  of  the  court  as  to  all  matters  connected  with 
that  character.  This  is  sometimes  done  by  bill,  as  in  Bacon 
et  al.  Co7xn,  1  Smede  and  Marsh.  Chan.  348;  by  petition,  as 
in  Henderson  v,  Herrodetal\  23  Miss.  451;  2  Paige,  100; 
9  ibid.  260  ;  3  ibid.  94 ;  15  111.  144 ;  and  sometimes  by  motion, 

2  Dana,  615 ;  2  B.  Monroe,  408 ;  5  Humph.  355 ;  2  Paige, 
340;  1  Edw.  Chan.  578;  4  ibid.  703.  {a) 

The  case  before  us  is  a  proper  one  for  a  motion.  The  sale 
by  plaintiff  to  the  witness  Reynolds,  before  the  bidding,  does 
not  present  the  case  of  an  innocent  purchaser  who  is  entitled  to 
be  made  a  party  by  bill  or  petition,  but  it  is  a  part  of  the 
evidence  of  the  fraudulent  conduct  of  plaintiff  in  forestalling 
competition. 

Decree  affirmed.  Decree  affirmed. 

(a)    Blosson  vs.  Railroad  Co.  1  Wal.  U.  S.  R.  656;  Avres  vs.  Baumgartcn,  15  HI.  E. 
444. 
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Lewis  Dixon,  Appellant,  v.  Benjamin  Haley,  Appellee. 

APPEAL  FROM  BEOWN. 

"Where  the  relation  of  parties  ia  jthat  of  vendor  and  vendee,  a  pi'occcding  for  forci- 
ble detainer  will  not  be  sustained. 

This  cause  was  heard  by  Walker,  Judge,  at  April  term,  1854. 
of  the  Brown  Circuit  Court. 

J.  S.  Bailey,  for  Appellant. 

J.  Grbishaw  and  C.  L.  Higbee,  for  Appellee. 

Treat,  C.  J.  This  was  a  proceeding  for  a  forcible  detainer, 
commenced  by  Dixon  against  Haley.  The  complaint  was  a^ 
follows:  *' Lewis  Dixon  complains  against  Benjamin  Haley, 
and  on  his  oath  says,  that  he,  the  said  Lewis  Dixon,  is  the  owner 
of  the  following  premises,  situate  in  the  said  county,  to  wit : 
the  south-west  quarter  of  the  south-east  quarter  of  section  four- 
teen, in  township  one  north,  of  range  three  west ;  that  being  in 
the  actual  possession  of  said  premises,  on  the  22d  day  of  Feb- 
ruary, 1852,  he  sold,  by  a  verbal  contract,  the  same  to  Benjamin 
Haley,  which  sale  was  upon  the  following  conditions,  to  wit: 
that  if  the  said  Haley  Avould,  within  one  year  from  the  date  last 
mentioned,  to  wit:  the  22d  day  of  February,  1852,  pay  to  the 
said  Dixon  the  sum  of  sixty  dollars,  then  the  said  Dixon  would 
make  him  a  deed  to  the  said  premises  ;  that  the  said  Haley  took 
possession  of  said  premises  as  such  conditional  purchaser,  and 
as  such,  occupied  the  premises  until  the  expiration  of  the  time 
for  the  payment  of  said  purchase  money,  which  time  expired  on 
the  22d  day  of  February,  1853  ;  that  since  the  determination 
of  the  time  upon  which  the  said  premises  were  so  conditionally 
sold,  he,  the  said  complainant,  made  demand  in  writing  for  the 
possession  thereof,  which  said  demand  was  so  made  before  the 
date  hereof ;  that  he,  the  said  Lewis  Dixon,  is  entitled  to  the 
possession  of  said  premises,  and  that  the  said  Benjamin  Haley, 
willfully  and  without  force,  holds  over  and  withholds  the  pos- 
session of  said  premises."  The  case  was  decided  in  favor  of 
Haley,  and  Dixon  appealed  to  the  circuit  court.  That  court 
sustained  a  motion  to  dismiss  the  proceeding,  and  Dixon  prose- 
cuted an  appeal  to  this  court. 

The  statute  declares  that, '•'If  any  person    shall  make    any 

entry  into  any  lands,  tenements  or  other  possessions,   except  in 

cases  where  entry  is  given  by  law,  or  shall  make  any  such  entry 

by  force,  or  if  any  person  shall  willfully  and  without  force,  hold 

10 
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over  any  lands,  tenements  or  other  possessions  after  the  deter- 
mination of  the  time  for  which  such  lands,  tenements  or  posses- 
sions were  let  to  him,  or  to  the  persons  under  whom  he  claims, 
after  demand  made  in  Avi'iting  for  possession  thereof,  by  the  per- 
son entitled  to  such  possession,  such  person  shall  be  adjudged 
guilty  of  a  forcible  entry  and  detainer,  or  a  forcible  detainer,  as 
the  case  may  be."  The  present  case  is  clearly  not  within 
this  provision.  The  complaint  fails  to  disclose  a  state  of  facts 
that  entitles  the  plaintiff  to  this  summary  remedy,  to  recover 
the  possession  of  the  premises.  The  original  entry  was  lawful, 
for  it  was  made  with  the  permission  of  the  plaintiff.  The 
premises  were  not  demised  to  the  defendant,  and  therefore  there 
was  no  holding  over  after  the  expiration  of  the  term.  The 
relation  of  landlord  and  tenant  did  not  exist  between  the  par- 
ties. The  true  relation  was  that  of  vendor  and  vendee.  The 
defendant  acquired  and  retained  the  possession  in  the  character 
of  purchaser.  There  is  no  authority  for  holding  that  a  vendor 
may  regain  possession  in  this  summary  proceeding,  on  the 
failure  of  the  vendee  to  perform  the  contract,  (a)  He  cannot  even 
maintain  the  action  for  use  and  occupation.  McJ^Tair  v. 
Schwartz,  ante,  24.  His  remedy  is  by  an  action  of  ejectment. 
The  court  was  right  in  dismissing  the  proceeding. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

(o)    But  see  ante  25  and  notes . 


Henry  Boyd  et  al.,  Plaintiffs  in  Error,  v.  David  C.  McAdams 
Defendant  in  Error. 

EEEORTO  GREENE. 

In  an  action  of  replevin  against  two,  each  may  interpose  tlie  plea  of  non  Jetinef 

separately. 
In  snch  an  action,  a  plea  of  property  in  one  of  the  defendants,  is  good  upon  a 

general  demurrer. 

Tins  cause  was  heard  before  Woodson,  Judge,  at  June  term, 
1854,  of  Green  Circuit  Court. 

J.  M.  Palmer,  for  Plaintiffs  in  EiTor. 

J.  M.  PrasLEY,  for  Defendant  in  Error. 
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Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
McAdams  against  Boyd  and  Ellis.  The  declaration  alleged,  in 
substance,  that  the  defendants  were  possessed  of  a  buggy,  the 
property  of  the  plaintiff,  to  be  delivered  to  him  on  demand  ;  yet 
the  defendants,  though  requested  to  deliver  the  same,  refused  so 
to  do,  and  therefore  wrongfidly  detained  it  from  the  plaintiff. 
The  defendants  pleaded  separately ;  each  pleaded  that  he  did 
not  detain  the  buggy  from  the  plaintiff,  and  Ellis  pleaded,  in 
addition,  that  the  buggy  was  his  property,  and  not  that  of  the 
fiaintiff.  The  court  sustained  a  general  demurrer  to  each  of 
the  pleas,  and  rendered  judgment  for  the  plaintiff. 

The  cause  was  submitted  without  argument,  and  we  are  con- 
sequently not  aware  of  the  grounds  on  which  the  demurrers 
were  sustained.  The  plea  of  non  detinet  was  certainly  applica- 
ble to  the  case  made  by  the  declaration ;  and  we  know  of  no 
rule  that  prevents  the  defendants  from  interposing  this  defense 
separately.  If  they  did  not  withhold  the  buggy  fi-om  the  pos- 
session of  the  plaintiff,  they  clearly  ought  not  to  be  charged 
with  the  costs  of  the  action,  nor  with  damages  for  the  detention 
of  the  property.  If  one  of  them  did  not  participate  in  the 
detention,  and  was  therefore  improperly  made  a  party  to  the 
suit,  he  should  not  be  included  in  any  judgment  to  be  rendered 
against  the  other.  And  if  the  allegations  of  the  special  plea 
are  true,  the  plaintiff  has  no  right  to  maintain  the  action,  and 
should  be  compelled  to  restore  the  property.  The  pleas  are  all 
good  on  general  demurrers. 

The  judgment   is  reversed  and  the  cause  remanded. 

Judgment    reversed. 


Martha  Smith,  Plaintiff  in  En-or,  v.  William  Curry  et  al.^ 
Defendants  in  Error.  ■ 

ERROR  TO  BROWN. 

Under  the  school  law  of  18i9,  school  directors  are  not  bound  to  certify  the  sched- 
ule of  u  teacher,  who  did  not  present  them  the  proper  certificate  of  qualification 
before  the  commencement  of  the  school. 

In  an  action  by  a  teacher  against  the  school  directors  under  this  law,  the  declara- 
tion must  contain  an  averment,  that  such  a  certificate  was  presented  prior  to 
the  commencement  of  the  school,  or  the  action  will  fail. 

The  omission  to  make  such  anavennent,  will  not  be  cured  by  the  verdict. 

"Where  a  declaration  fails  to  show  any  cause  of  action  whatever,  the  judgment, 
if  for  plaintift',  may  bo  an-ested. 

If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judgment  for  cost. 
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This  cause  was  heard  before  Walker,  Judge,  at  the   October 
term,  1853,  of  the  Brown  Circuit  Court. 

J.  S.  Bailey  and  J.  Grimshaw,  for  Plaintiff"  in  Error. 
M.  Hay,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  on  the  case  brought  by 
Smith  against  Curry  and  Cox.  The  declaration  alleged,  in  siJ^- 
Stance,  that  the  plaintiff",  on  the  8th  of  September,  1852,  was 
possessed  of  a  certificate  made  by  the  school  commissioner  of 
Brown  County,  showing  that  she  was  duly  qualified  to  teach  a 
common  school ;  that  she  taught  a  common  school  in  the  county 
from  the  9th  to  the  27th  of  September,  1852,  and  kept  a  sched- 
ule of  the  scholars  attending  the  school,  and  certified  the  same 
in  due  form  of  law ;  that  she  was  thereby  entitled  to  receive 
the  sum  of  $5  as  her  distributive  share  of  the  school  fund  of 
the  township ;  that,  on  the  28th  of  September,  1852,  she  pre- 
sented the  schedule  to  the  defendants,  then  being  directors  of 
the  school  district,  and  requested  them  to  examine  the  same 
and  make  the  requisite  certificate  to  the  treasurer  of  the  town- 
ship ;  but  the  defendants  refused  to  examine  the  schedule  and 
make  the  certificate.  The  cause  was  tried  by  a  jury,  who 
returned  a  verdict  for  the  plaintiff".  The  court  sustained  a 
motion  in  arrest  of  judgment,  and  rendered  a  judgment  in  favor 
of  the  defendants  for  costs. 

First.  Section  76  of  the  "  act  to  establish  and  maintain  com- 
mon schools,"  passed  on  the  12th  of  February,  1849,  provides 
that  "  no  teacher  shall  be  entitled  to  any  portion  of  the  common 
school  or  township  fund,  who  shall  not,  before  his  employment, 
exhibit  to  the  school  directors  of  the  district  in  which  he  pro- 
poses to  teach  a  school,  a  certificate  of  qualification  obtained 
under  the  provisions  of  section  thirteen  or  section  forty-six 
hereof."  In  the  case  of  Casey  v.  Baldridge^  15  111.  65,  which 
arose  under  that  act,  this  court  decided  that  school  directors 
were  not  bound  to  examine  and  certify  the  schedule  of  a  teacher, 
who  did  not  obtain  the  requisite  certificate  of  qualification  and 
present  the  same  to  the  directors  before  the  commencement  of 
the  school.  That  was  an  action  brought  by  a  teacher  against 
the  school  directors  ;  and  the  declaration  was  held  to  be  fatally 
defective,  because  it  contained  no  averment  that  the  certificate 
was  exhibited  to  the  directors  prior  to  the  commencement  of  the 
school,  (a)  It  was  said:  "This  requirement  of  the  statute  is  a 
condition  precedent,  and  its  performance  ought  to  be  distinctly 
alleged  in  the  declaration."  The  declaration  in  this  case  is 
equally  obnoxious    to  the  same    objection.       It  is    not    averred 

(o)     Botkinvs.   Osboru,  SOni.  R.  101 
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therein,  nor  is  it  necessarily  or  fairly  inferable  from  any  of  its 
allegations,  that  the  certificate  of  qualification  was  presented  to 
the  defendants  before  the  school  commenced.  If  it  was  not  so 
presented,  the  plaintiff  is  expressly  prohibited  from  receiving 
any  portion  of  the  school  fund  of  the  township,  and  the  defend- 
ants were  not  guilty  of  any  breach  of  duty  in  refusing  to  exam- 
ine and  certify  her  schedule.  Nor  was  this  defect  in  the  decla- 
ration cured  by  the  verdict.  After  verdict,  it  may  be  intended 
that  every  essential  fact  alleged  in  the  declaration,  or  fairly  to 
be  implied  from  what  is  alleged,  was  established  on  the  trial ; 
but  where  the  declaration  fails  to  show  that  the  plaintiff  has  a 
cause  of  action,  there  is  no  room  for  intendment  or  presumption. 
2  Tidd's  Prac.  919  ;  1  Chitty's  Plead.  713  ;  Bartlett  v.  Crozier, 
17  Johnson,  439  ;  Carlisle  v.  Weston,  1  Metcalf,  26.  This  is 
not  a  case  in  which  a  cause  of  action  is  defectively  or  inaccu- 
rately stated ;  but  it  is  one  where  the  declaration  fails  to  show 
that  the  plaintiff  has  any  cause  of  action  whatever.  The  judg- 
ment was  properly  arrested. 

Second.  The  judgment  for  costs  was  erroneous.  Our  statute 
concerning  costs,  does  not  embrace  the  case  of  an  arrest  of 
judgment.  In  such  case,  by  the  rules  of  the  common  law,  costs 
are  not  recoverable  by  either  party,  but  each  must  pay  his  own 
costs.  Costs  are  not  allowed  to  the  plaintiff,  because  he  has  no 
cause  of  action,  and  is  not  entitled  to  any  judgment ;  and  they 
are  not  allowed  to  the  defendant,  because  he  should  have  availed 
himself  of  the  defect  in  the  declaration  by  demurrer,  and  thus 
have  prevented  the  delay  and  expense  of  a  trial.  Gould's 
Plead.  Chap.  X,  Sec.  48  ;  Cameron  v.  Reynolds,  Cowper,  403  ; 
Paughburn  v.  Ramsay,  11  Johnson,  141. 

The  judgment  sustaining  the  motion  in  arrest,  must  be 
affirmed,  and  the  judgment  for  costs  must  be  reversed. 

Judgment  reversed. 


George  W.  Chatterton,  Plaintiff  in  Error,  v.  Columbus  Saul  , 
Defendant  in  Error. 

ERKOR   TO   MADISON. 

If  a  party  seeks  to  maintain  an  action  of  replevin,  for  a  eteam  saw-miU  buildinjg^, 
with  all  the  machinery,  etc.,  belonging  to  the  same,  he  should  at  least  aver  in 
Ms  affidavit,  that  the  property  in  question  is  personal  estate- 
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This  cause  was  heard  before  Underwood,  Judge,  in  the  Madi- 
son Circuit  Court,  at  October  term,  1854. 

H.  W.  Billings  and  B.  S.  Edwards,  for  Plaintiff  in  Error. 

L.  Trumbull  and  S.  T.  Sawyer,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Chatterton  against  Saul.  It  was  founded  upon  the  following 
affidavit:  "George  W.  Chatterton,  being  first  duly  sworn,  makes 
oath  and  states,  that  he  is  lawfully  entitled  to  the  possession  of 
a  certain  steam  saw-mill  building,  together  with  all  the  appa- 
ratus, machinery  and  tackling  belonging  to  the  same,  consisting 
of  one  steam  engine  and  the  appurtenances  belonging  and 
attached  to  the  same,  saw  and  log  way,  and  all  other  apparatus 
being  in,  belonging  to,  and  attached  to  said  saw-mill  building, 
all  of  the  value  of  twenty-five  hundred  dollars  ;  said  steam  saw- 
mill being  situated  on  that  part  of  the  south-east  fi'actional 
quarter  of  section  ten,  township  five  north,  of  range  ten  west, 
in  the  county  of  Madison  and  State  of  Dlinois,  described  as  fol- 
lows, to  wit :  being  four  hundred  feet  front  on  the  Mississippi 
river,  and  commencing  at  a  point  one  hundi'ed  and  twenty  feet 
from  Bluff  street  in  the  city  of  Alton,  Illinois,  and  running 
thence  on  the  Mississippi  river  in  a  north-westerly  direction  four 
hundred  feet,  running  back  from  said  river  to  the  base  of  the 
bluff,  and  thence  along  said  bluff  four  hundred  feet,  thence  along 
the  line  of  land  owned  by  A.  Breath,  to  the  place  of  beginning. 
This  affiant  further  states  that  the  property  above  described,  to 
wit,  the  said  steam  saw  mill  and  the  apparatus,  machinery  and 
tackling  belonging  to  the  same,  has  not  been  taken,  nor  has  any 
part  thereof,  for  any  tax,  assessment  or  fine  levied  by  virtue  of 
any  law  of  this  state,  nor  seized  under  any  execution  or  attach- 
ment against  the  goods  and  chattels  of  this  affiant  liable  to 
execution  or  attachment  ;  he  further  states  that  the  said  property 
is  now  in  the  possession  of  one  Columbus  Saul,  who  unlawfully 
withholds  the  possession  of  the  same  from  this  affiant ;  he  there- 
fore prays  that  a  writ  of  replevin  may  issue  from  the  clerk's 
office  of  the  Madison  circuit  court,  directed  to  the  sheriff  of 
Madison  county,  commanding  him  to  cause  the  said  property  to 
be  replevied  and  put  in  possession  of  this  affiant."  The  court 
dismissed  the  proceeding,  on  the  ground  that  replevin  did  not 
lie  in  such  a  case. 

Our  statute  gives  the  remedy  by  replevin,  where  "goods  or 
chattels"  are  wrongfully  taken  or  detained  from  the  owner,  or 
the  person  entitled  to  their  nosession.  Prima  facie,  a  building 
is  real  estate,  and  belongs  to  the  owner  of  the  land  on  which  it 
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Stands.  And  such  is  the  presumption,  even  where  a  building  is 
erected  by  one  man  upon  the  land  of  another.  The  legal  effect 
of  putting  it  upon  another's  land,  is  to  make  it  a  part  of  the 
realty.  But  a  building  may  be  personal  estate,  and  the  property 
of  another  than  the  owner  of  the  fi'eehold.  As  Avhere  it  is 
erected  by  the  builder,  with  his  own  means  and  for  his  exclusive 
use,  in  pursuance  of  an  understanding  between  him  and  the 
owner  of  the  inheritance.  And  so  where  it  is  erected  by  a 
tenant  on  demised  premises,  for  purposes  of  trade  or  manufac- 
ture. In  such  cases,  the  building  is  regarded  as  personal 
property,  and  may  be  removed  by  the  owner  thereof  or  sold  on 
execution  against  him  ;  and  at  his  death  it  passes  to  his  personal 
representative.  These  principles  of  law  are  so  well  established 
as  to  render  unnecessary  any  citation  of  authorities.  There  is 
a  fatal  objection  to  the  affidavit  made  in  this  case.  It  does  not 
show  that  the  property  in  question  is  personal  estate.  It  simply 
alleges  that  the  plaintiff  is  the  owner  of  the  mill  and  appendages, 
without  showing  the  circumstances  under  which  the  same  were 
placed  upon  the  land.  If  put  there  by  him  with  permission  of 
the  owner,  or  in  the  character  of  a  tenant,  the  affidavit  should 
so  have  stated.  As  it  does  not  disclose  a  state  of  facts  that 
takes  the  case  out  of  the  general  rule,  the  presumption  clearly 
is  that  the  plaintiff  is  the  owner  of  the  land.  If  so,  the  mill  is 
a  part  of  the  realty,  and  in  no  jsonse  personal  property.  The 
possession  of  real  estate  is  not  to  be  recovered  by  replevin, 
but  the  appropriate  remedy  is  by  ejectment.  The  affidavit  fails 
entirely  to  show  a  state  of  case  that  authorizes  the  plaintiff  to 
maintain  replevin,  and  the  court  did  right  in  dismissing  the  pro- 
ceeding. Whether  the  action  of  replevin  would  lie,  even  if  the 
mill  was  personal  property,  is  a  question  that  need  not  now  be 
discussed,  and  respecting  which  we  must  be  understood  as  inti- 
mating no  opinion,  (a) 
The  judgment  is  affirmed. 

Judgment  affirmed. 

(a)     Ogden,  vs.  Stock,  34  m.  K.523;  Davis  vs.  Taylor,  41  m .  R .  405;  Ballon  vs. 
Jones,  37  Id.  95. 


John  Dunn,  Appellant,  v.  John  D.  Moore  et  a/..  Appellees. 
APPEAL  FROM  SCOTT. 

The  intention  of  the  parties  to  a  contract  is  tobeascertainedrather  from  the  or- 
der of  time  in  which  the  acts  are  to  be  done,  than  from  the  structure  of  the  in- 
strument, or  the  arrangement  of  the  covenants. 

Where  a  day  whicli  follows  the  performance  of  the  consideration  is  named  for  the 
payment  of  money,  an  action  Avill  not  lie  for  the  money  before  performance. 
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This  cause  was  originally  brought  before  a  justice  of  the 
peace,  and  was  taken  bj  appeal  to  the  Circuit  Court.  It  was 
then  heard  before  Woodson,  Judge,  at  April  term,  1854,  of  the 
Scott  Circuit  Court. 

M.  McCoNNEL,  for  Appellant. 

N.  M.  Knapp,  for  Appellees. 

Treat,  C.  J.  Dunn  sued  Moore,  Kemp  and  Bunch  upon  the 
following  instrument: 

"$60.  We,  or  either  of  us,  the  undersigned,  do  promise  to  pay  or  cause  to  be 
paid  unto  the  bearer,  John  H.  Dunn,  teacher,  the  sum  of  sixty  dollars,  at  expira- 
tion of  a  three  months  school,  commencing  26th  day  of  July,  A.  D.  1852. 

JOHN  D.  MOORE. 
WILLIAM  M.  KEMP. 
Dated  this  21st  July,  1852.  JAMES  W .  BUNCH." 

A  payment  of  $20  was  indorsed  on  the  instrument.  On  the 
trial,  the  plaintiff  introduced  the  instrument,  and  proved  that 
the  school  was  commenced  on  the  26th  of  July,  1852.  It  was 
proved  on  the  part  of  the  defense,  that  the  school  was  kept  for 
one  month  only.  On  this  evidence,  the  court  rendered  a  judg- 
ment in  favor  of  the  defendants. 

By  a  fair  construction  of  the  instrument,  the  teaching  of  the 
school  was  the  consideration  for  the  promise  of  the  defendants. 
The  promise  was  made  to  the  plaintiff  in  the  character  of 
teacher,  and  the  money  was  to  be  paid  at  the  expiration  of  the 
school.  The  plaintiff  was  to  teach  the  school  for  three  months, 
and  receive  sixty  dollars  as  a  compensation  for  his  services. 
The  instrument  amounts  to  an  undertaking  by  the  defendants, 
to  pay  the  plaintiff  that  sum  when  the  school  should  be  com- 
pleted. That,  we  doubt  not,  was  the  real  understanding  of  the 
parties.  And  the  instrument  may  be  so  interpreted,  without 
doing  any  violence  to  the  established  rules  of  construction. 
The  intention  of  the  parties  to  a  contract  is  to  be  ascertained, 
rather  from  the  order  of  time  in  Avhich  the  acts  are  to  be  done, 
than  from  the  structure  of  the  instrument  or  the  arrangement  of 
the  covenant.  2  Smith's  Leading  Cases,  12  ;  Goodwin  v.  Lynn, 
4  Washington  C.  C.  714;  Barruso  v.  Madan,  2  Johnson,  145  ; 
Morton  v.  Lamh,  7  Durnford  and  East,  125.  The  teaching  of 
the  school  was  a  condition  precedent  to  the  payment  of  the 
money.  It  was  incumbent  on  the  plaintiff  to  perform  the  con- 
dition before  he  could  enforce  payment  of  the  money.  "When 
a  day  is  fixed  for  the  payment  of  money,  and  the  day  is  to  hap- 
pen after  the  performance  of  that  which  is  the  consideration  of 
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it,  no  action  for  the  money  can  be  maintained  before  perform- 
ance. Beasc  v.  ^twatcr^  4  Conn.  3  ;  Johnson  v.  Reed,  9  Mass. 
78;  Brocke7ihrou3;h  v.  JVard'*s  Administrator ^'i:  Randolph, 352. 
The  evidence  showed  that  the  plaintiff  kept  the  school  for  one 
month  only.  lie,  therefore,  could  not  claim  the  whole  of  the 
stipulated  compensation.  He  was,  at  most,  only  entitled  to 
one-third  of  the  amount.  As  he  received  that  sum  before  the 
bringing  of  the  suit,  he  had  no  cause  of  action  against  the 
defendants. 

The  judgment  must  be  afl&rmed. 

Judgment  affirmed. 


Iram  Nye,  Appellant,  v,  Sidney  C.  Raymond,  Appellee. 

APPEAL  FROM  BROWN. 

In  an  action  given  on  a  bond  in  consideration  of  a  patent,  in  which  the  party  doe'? 
not  admit  the  existence  of  the  patent  or  of  the  right  to  sell  it,  it  may  be  shown 
that  there  was  no  such  patent,  or  that  it  was  invalid,  or  that  the  plaintiff  had 
no  right  to  sell  it. 

In  a  suit  upon  a  bond  given  for  a  patent  and  other  property,  which  does  not 
show  at  what  sum  the  parties  estimated  the  patent,  the  contract  is  not  indi- 
visible, and  partial  failure  of  consideration  may  be  impleaded. 

This  action  was  commenced  in  the  Brown  Circuit  Court  upon 
a  bond  given  by  Raymond  to  Nye  for  $1,300.  The  condition 
of  the  bond  recites  that  Raymond  purchased  of  Nye  "his  pat- 
ent portable  saw-mill,  together  with  the  right  of  Brown  county 
for  the  same,  together  with  the  four  horses,  ox  wagon,  gears 
and  all  the  fixtures  and  implements  belonging  to  Nye  about  the 
mill,"  as  the  same  was  there  used,  etc.  The  third  plea  avers  that 
the  consideration  of  the  bond  and  condition  in  plaintiff's  declara- 
tion mentioned,  had  partially  failed,  because  the  plaintiff  was 
not  the  owner  and  had  no  title  to  the  said  patent  right  for  the 
said  county  of  Brown,  and  had  no  authority  to  sell  the  same, 
and  that  the  right  for  the  county  of  Brown  was  worth  $1000. 
The  fourth  plea  denies  that  any  patent  ever  issued  for  the  said 
portable  saw-mill,  and  that  Nye  had  authority  to  sell,  etc.  A 
demurrer  was  interposed  to  these  pleas.  At  November  term, 
1854,  of  the  Brown  Circuit  Court,  Walker,  Judge,  presiding, 
the  demurrer  was  overruled,  and  the  plaintiff  electing  to  stand 
by  his  demurrer,  judgment  was  entered  for  the  defendant  in  the 
court  below,  awarding  him  his  costs.     The  plaintiff  below  brings 
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the  cause  to  this  court,  and  assigns  as  error,  the  overruling  of 
the  demurrer  to  the  third  and  fourth  pleas. 

J.  S.  Bailey,  for  Appellant. 

J.  B.  Moore,  for  Appellee. 

Caton,  J.  The  declaration  in  this  case,  is  upon  a  bond  for 
the  payment  of  thirteen  hundred  and  fifty  dollars,  which  bond 
recites  that  it  is  for  the  purchase,  by  the  defendant  of  the  plain- 
tiff, of  "  his  patent  portable  saw-mill,  together  with  the  right  of 
Brown  county  for  the  same,  together  with  the  four  horses,  ox 
wagon,"  etc.  To  this  the  defendant  filed  two  special  pleas  aver- 
ring a  failure  of  consideration  to  the  extent  of  one  thousand  dol- 
lars, in  this,  that  the  plaintiff  had  no  right  to  sell  such  patent ; 
and,  in  fact,  that  there  was  no  patent  upon  the  saw  mill,  and 
that  such  patent  Avould  have  been  worth  one  thousand  dollars 
for  Brown  county.  To  these  pleas  a  demurrer  was  filed,  which 
was  overruled  and  a  judgment  rendered  for  the  defendant. 
This  is  the  decision  assigned  for  error. 

In  this  bond,  there  is  no  agreement  or  admission  by  the 
defendant,  of  the  existence  of  the  patent,  or  of  the  right  of  th& 
plaintiff  to  sell  such  patent,  which  would  estop  him  to  deny 
those  facts  ;  and,  in  the  absence  of  such  matter  of  estoppel,  the 
law  seems  to  be  settled,  that  in  an  action  for  rent  for  the  use  or 
the  purchase  money  for  a  patent  or  pretended  patent  sold,  the 
defendant  may  show  in  defense,  either  that  there  was  no  such 
patent,  or  that  the  patent  was  invalid,  or  that  the  plaintiff  had 
no  right  to  sell  it.  Curtis  on  Patents,  sees.  199  and  200. 
This  principle  is  fully  supported  by  the  case  of  Hayne  v.  Maltby^ 
3  Term,  438.  There,  the  plaintiff  pretending  to  be  the  owner 
of  a  certain  patent,  assigned  it  to  the  defendant,  for  which  the 
defendant  entered  into  certain  covenants  with  the  plaintiff, 
which  he  violated.  In  an  action  for  the  violation  of  these  cov- 
enants, the  defendant  was  allowed  to  show  that  the  patent  was 
void,  and  thus  defeated  the  action.  And  this  must  be  so  upon 
principle.  If  the  purchase  of  a  valid  patent  is  a  good  consid- 
eration of  a  note,  the  failure  of  the  patent  necessarily  consti- 
tutes a  failure  of  the  consideration  of  the  note.  It  was  said  in 
this  case  that  the  saw-mill  would  cut  as  much  timber  and  was 
as  valuable  to  the  defendant  as  if  it  had  been  patented,  or  if 
patented  and  the  plaintiff  had  no  right  to  sell  the  patent,  still 
the  defendant  had  never  been  disturbed  in  the  use  of  the  mill, 
and  had  thus  enjoyed  the  full  benefit  of  all  he  purchased.  This 
is  simply  assuming  that  the  mill  and  other  tangible  property 
were  alone  purchased,  and  that  nothing  was  agreed  to  be  given 
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for  the  patent,  while  the  recitals  of  the  bond  show  that  the 
patent  as  well  as  the  mill  constituted  a  part  of  the  consideration 
of  the  purchase ;  we  must  hence  assume  that  the  price  agreed 
to  be  given  was  more  than  would  have  been  given  for  the  visible 
property  alone,  had  it  not  been  supposed  to  have  been  patented, 
and  that  at  least  to  the  value  of  the  monopoly  which  the  sup- 
posed patent  would  have  been  worth  had  it  actually  existed. 
This  in  the  plea  is  asserted  to  be  one  thousand  dollars,  which  is 
admitted  by  the  demuri'er.  It  is  objected  to  the  pleas  that  they 
do  not  show  how  much  the  parties  estimated  the  value  of  the 
patent,  when  they  made  the  contract,  but  as  the  Avhole  was  esti- 
mated together,  the  contract  is  indivisible,  and  we  hence  conclude 
that  the  plaintiff  is  entitled  to  recover  the  whole  consideration. 
If  a  note  be  given  for  two  horses  and  the  title  to  one  fails,  to 
the  extent  of  the  relative  value  of  that  horse  the  defendant  could 
plead  a  failure  of  the  consideration  of  the  note.  This  is  of  daily 
occurrence,  and  the  case  before  us  is  like  the  one  supposed.  But 
it  would  seem  that  the  defendant  might  go  even  beyond  this,  and 
defeat  any  recovery  upon  the  bond  even  to  the  extent  of  the 
actual  value  of  the  property  which  he  recovered  and  enjoyed  by 
the  purchase,  and  that  the  plaintiff  should  be  driven  to  another 
form  of  action  to  recover  the  value  of  that  property,  and  be 
denied  all  remedy  upon  the  bond  which  he  had  taken  for  the 
sale  of  the  patent  which  he  had  not  and  could  not  sell  as  well 
as  the  other  property".  Chouter  v.  Leese,  4  Meeson  and  Wels. 
295  ;  same  v.  same,  5  ibid,  698,  But  waiving  this  point,  which 
it  is  not  now  necessary  to  decide,  we  are  of  opinion  that  these 
pleas  are  good,  and  that  the  demurrer  was  properly  overruled. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Peter   L.    Frajvie,  Administrator    of  the    estate    of  William 
Frame,  deceased,  Appellant,  v.  Rebecca  Frame  et  al. 

APPEAL  FROM    MORGAN. 

When  the  administrator  proceeded  regularly  in  the  performauce  of  his  duties, 
and  the  Judge  of  Probate  certified,  on  the  30ih  of  May,  1837,  that  he  had  settled 
the  estate  of  his  decedent,  but  had  omitted  to  enter  the  proceedings  of  record; 
the  county  court  is  authorized,  upon  proper  proof,  to  enter  and  spread  of  re- 
cord, nunc  pro  tunc,  the  preliminary  and  final  settlement  of  such  administrator 
made  with  such  Probate  Judge. 
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This  cause  was  commenced  in  the  county  court  of  Morgan 
county,  hj  proceedings  in  behalf  of  appellees,  to  compel  the 
appellant,  Peter  L.  Frame,  to  make  settlement  of  the  estate  of 
William  Frame,  deceased,  of  which  he  was  the  administrator. 
From  the  decision  of  the  county  court,  the  appellees  took  the 
case  by  appeal  to  the  circuit  court  of  Morgan  county,  where  the 
case  was  heard  at  the  October  term,  1854,  and  the  order  and 
judgment  of  the  county  court  reversed  with  costs.  From  the 
judgment  of  the  circuit  court,  the  cause  has  been  brought  by  the 
said  Peter  L.  Frame,  the  administrator,  to  this  court. 

The  record  shows  that  said  appellant  was,  some  time  previous 
to  the  23d  day  of  September,  1835,  appointed  by  the  judge  of 
probate  of  Morgan  county,  administrator  of  William  Frame, 
deceased. 

A  warrant  was  issued  by  said  court  to  appraisers,  on  the  23d 
September,  1853,  upon  it  which  appears,  that  the  appraisers 
took  the  oath  required  by  law,  on  the  12th  of  October,  1835. 

An  inventory  and  appraisement  bill  of  the  personal  property 
of  said  estate,  made  out  in  conformity  to  law,  was  returned  to 
said  court,  and  indorsed,  "  filed  October  loth,  1835." 

An  inventory  of  the  accounts  of  William  Frame,  deceased, 
was  also  returned  to  said  court,  and  is  marked,  "  filed  Novem- 
ber 15th,  1835." 

A  sale  bill  of  the  personal  property  of  said  estate,  made  out 
in  conformity  to  law,  was  also  returned  to  said  court,  and  is 
indorsed,  "  filed  December  7th,  1835." 

A  subsequent  sale  bill  was  also  returned  to  said  court,  which 
is  indorsed,  "filed  January  24th,  1837." 

With  the  foregoing  papers  were  found  upon  the  files  in  the 
county  court  of  Morgan  county,  but  not  marked  filed,  sundry 
demands  against  the  estate  of  William  Frame,  and  sundry 
vouchers  for  payments  made  by  the  administrators,  and  also  a- 
paper  indorsed  "  Peter  L.  Frame,  settlements  of  estate  of  Wil- 
liam Frame,"  purporting  to  be  a  statement  of  accounts  and  set- 
tlements of  said  estate,  rendered  and  made  by  said  administra- 
tor, before  said  court  of  probate,  on  the  24th  January,  1837, 
and  on  the  30th  May,  1837  ;  said  statements  of  accounts  being 
made  out  in  due  form,  and  showing  the  true  condition  of  said 
estate,  and  the  balances,  with  costs  of  court,  upon  the  dates 
aforesaid ;  and  containing  references  to  the  demands  and  vouch- 
ers aforesaid,  as  is  usually  mide  in  stating  such  accounts,  and 
also  the  names  of  the  parties  in  favor  of  whom  said  demands 
were  allowed. 

Among  the  demands  and  accounts  so  allowed,  and  the  vouch- 
ers so  referred  to,  was  one  dated  September  23d,  1835,  for 
"  advertising  notice  of  the  estate,"  (the  word  settlement  being 
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omitted,)  "of  William  Frame,  deceased,  four  times  in  the  Illi- 
nois State  Gazette."  Also  another,  dated  December  5,  1836, 
for  "  advertising  notice  of  final  settlement  of  the  estate  of  Wil- 
liam Frame,  deceased,  four  weeks." 

There  being  no  entry  of  said  settlements  found  upon  the 
record  books  in  the  county  court,  a  citation  was  issued  by  said 
court,  upon  the  application  of  appellees,  or  rather  in  their 
behalf,  some  time  previous  to  the  2nd  Monday  of  November, 
1853,  requiring  said  Peter  L.  Frame  to  appear  on  said  day,  and 
make  settlement  of  said  estate,  or  show  cause,   etc. 

Said  administrator  subsequently  appeared  to  said  citation,  and 
entered  and  submitted  a  motion  to  said  county  court,  to  amend 
the  records  of  said  court,  by  entering  thereon  '■'•nuncpro  tunc^'* 
the  settlements  of  said  estate,  made  by  said  administrator,  on 
the  24th  January,  1837,  and  the  30th  May,  1837,  as  the  same 
appeared  upon  the  aforesaid  minutes  of  settlements,  and  in  an 
exemplification  thereof,  attached  to  the  afiidavits  hereafter 
mentioned. 

Said  motion  was  predicated  upon  the  following  proofs,  which 
were  filed  with  the  same : 

First.  An  exemplification  of  said  settlements,  being  a  true 
copy  of  the  aforesaid  minutes  of  settlements,  and  having  at  the 
conclusion,  the  following  certificate: 

I,  Aaron  "Willson,  Judge  of  Probate  in  and  for  said  county,  do  certify,  that 
tlie  foregoing  is  a  true  copy  of  the  settlements  of  the  estate  of  William 'Frame 
deceased. 

Given  under  my  hand  and  private  sea!,  there  being  no 
[SEAL.]  seal  provided  for  this  court,  this  30th  day  of  May, 

1837. 

AARON  WILLSON, 

Judge  of  Prolate.^^ 

Second.  The  afiidavit  of  said  Peter  L.  Frame,  proving  that 
he  published  the  notices  of  settlements  in  conformity  to  law, 
and  made  the  settlements,  as  set  forth  in  said  original  minutes, 
and  said  exemplification,  before  said  probate  court,  on  the 
days  therein  mentioned,  and  that  said  settlements  are  truly  set 
forth  in  said    minutes  and  exemplification. 

Third.  The  affidavit  of  Charles  R.  Willson,  who  proves  that 
he  was  present  at  said  settlement ;  and,  as  was  his  practise,  on 
account  of  the  advanced  age  of  his  father,  acted  as  the  scribe 
or  clerk  of  the  said  Aaron  Willson,  the  judge  of  probate,  and 
in  his  presence,  and  under  his  directions,  entered  and  made  the 
aforesaid  minutes  of  settlements,  and  also  in  his  presence,  and 
under  his    directions,   issued  said  exemplification,  and  delivered 


158  SPRINGFIELD, 


Frame  v.  Frame  et  al. 


it  to  the  said  Peter  L.  Frame,  and  that  the  same  were,  in  all 
respects,  true  transcripts  o£  said  settlements,  and  of  the  facts 
that  transpired  thereon. 

Said  Charles  R.  Willson  further  testifies  that,  owing  to  the 
amount  of  business  at  that  time  transacted  in  the  said  probate 
court,  the  entries  were  not  made  upon  the  record  book  at  the 
time  the  settlements  were  made,  but  were  subsequently  made  by 
him,  under  the  direction  of  the  said  judge  of  probate,  and 
that  he  was  directed  by  the  said  judge  of  probate  at  the  con- 
clusion of  the  aforesaid  settlements  made  by  Peter  L.  Frame,  to 
record  the  same,  but  by  accident,  affiant  overlooked  the  papers 
in  making  up  the  records  on  the  book. 

The  county  court  allowed  said  motion,  and  ordered  the  settle- 
ments set  forth  in  said  original  minutes  and  said  exemplifica- 
tion to  be  entered  upon  its  records  as  they  appear  therein,  nunc 
pro  tunc,  as  of  the  days  therein  stated. 

From  this  decision  of  the  county  court,  Rebecca  Frame  and 
others,  appealed  to  the  circuit  com't  of  Morgan  county,  where 
cause  was  heard  upon  the  same  facts,  at  the  October  term,  1854, 
by  Woodson,  Judge,  and  that  court  reversed  the  order  and 
judgment  aforesaid  of  the  county  court,  with  costs  against  the 
appellant,  from  which  judgment  the  cause  is  brought  by  the 
administrator,  upon  an  agreed  case,  to  this  court. 

The  appellant  seeks  to  reverse  the  judgment  of  the  circuit 
court,  upon  the  following  grounds  : 

First.  The  proofs  in  the  cause  were  sufficient  and  competent 
evidence  of  the  action  of  the  court  of  probate,  on  the  24th 
January  and  30th  May,  1837,  to  warrant  the  entry  of  the  settle- 
ment upon  the  records  of  the  county  court  as  ordered  by 
that  court. 

Second.  The  county  court,  under  the  circumstances  of  this 
case,  was  the  proper  judge  of  the  propriety  of  entering  the 
settlements  upon  its  records,  and  the  circuit  court  ought  not  to 
have  interfered  with  the  exercise  of  its  discretionary  powers. 

Brown  and  McClure,  for  iVppellant. 

J.  L.  Morrison,  for  Appellees. 

ScATES,  J.  The  only  question  is  as  to  the  sufficiency  of  the 
evidence  to  authorize  the  county  comrt  to  enter  and  spread  of 
record,  nt/ncyjro /i/nc,  the  preliminary  and  final  settlements  of 
plaintiff,  as  administrator  of  Wm.  Frame,  deceased,  made  with 
the  judge  of  probate,  on  the  24th  of  January  and  30th  of  Mav, 
1837. 

We  are  of  opinion  that  the  evidence  was  admissible,  and  suf- 
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ficient  to  sustain  the  motion  to  have  the  settlements  so  entered 
upon  the  records  of  the  court,  nunc  pro  tunc. 

We  can  see  no  reason,  nor  Avould  any  rule  of  law  exclude,  as 
inadmissible,  the  settlement  duly  certified  and  authenticated  by 
the  judge  of  probate  and  delivered  to  the  plaintiif,  at  the  time 
of  settlement.  All  it  seems  to  lack  in  the  strictest  matter  of 
form,  lo  make  it  evidence  for  any  and  all  purposes,  is  the  addi- 
tional statement  that  it  is  a  true  copy  of  the  "  record."  It  is 
certified  to  be  a  true  copy  of  the  "  settlements  of  the  estate." 

The  fact  that  the  Avriting  is  that  of  an  amanuensis  will  not 
vary  it ;  it  was  all  done  under  the  immediate  supervision  and 
direction  of  the  court,  and  the  statement  as  thus  drawn  up,  was 
signed  by  him. 

The  affidavits  fully  corroborate  the  paper  in  the  facts  and 
items,  the  fairness  of  the  settlement,  and  identify  it  as  an  origi- 
nal. The  files,  though  not  all  signed,  fully  corroborate  the  same 
state  of  facts.  The  strictest  rule  in  relation  to  the  proofs  neces- 
sary to  authorize  a  correction  or  emendation  of  a  record,  could 
neither  reject  this  proof  nor  require  more. 

The  power  to  amend  at  a  subsequent  term  was  recognized  in 
Micheltree  v.  Sparks,!  Scam.  122,  and  O'' Conner y.  Mullen, 
11  111.  57. 

In  this  instance,  there  has  been  a  long  lapse  of  time,  and 
were  it  not  satisfactorily  accounted  for  by  the  circumstances, 
would  have  its  weight  against  the  application.  But  the  settle- 
ment appears  to  have  been  made  and  intended  as  a  final  one  ; 
and  relying  upon  it  as  such,  there  was  no  occasion  to  look  into 
the  records,  files,  papers  or  accounts,  until  plaintiff  was  cited  to 
make  another,  where  for  the  first  time,  he  is  informed  and  ascer- 
tains that  the  former  settlement  had  not  been  copied  into  the 
record.  But  the  evidence  of  what  had  been  done,  being  pre- 
served so  complete,  and  by  minutes  so  authentic  and  satisfactory, 
it  is  hardly  to  be  called  an  amendment  in  the  sense  of  the  cases 
in  the  books.  Here  we  are  asked  simply  to  have  the  written 
doings  of  the  court,  merely  copied  on  the  record.  The  cases  in 
the  authorities  cited,  are  cases,  where,  from  mere  memoranda, 
the  courts  were  called  upon  to  dictate  anew  such  judgment  or 
amendment  as  is  supposed  was  intended  from  the  evidence,  or 
supposed  to  have  been  ordered. 

The  rule  applicable,  in  its  strictness,  only  requires  something 
on  the  record,  minutes  or  files  to  amend  by ;  and  that  and  more 
we  have  here. 

Judgment  reversed,  and  judgment  of  county  court  left  in  full 
force. 

Judgment  reversed. 
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John   Bennett,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 


ERROR   TO    MEXARD. 

The  act  of  the  12th  February,  1853,  so  altered  section  132  of  the  criminal  code 
and  chapter  64  of  the  Revised  Statutes,  as  to  make  it  penal  for  any  person  to  sell 
liquor  in  less  quantity  than  a  gallon,  \vithout  having  a  license  to  keep  a  grocery. 

It  was  erroneous  to  say  that  a  party  who  had  sold  ardent  spirits  without  a  license 
in  a  less  quantity  than  one  gallon,  at  any  time  within  eighteen  months  prior  to 
May,  1854,  could  be  punislied  under  section  132  of  the  criminal  code,  as  that 
code  was  not  in  force  from  the  1st  February,  1851,  to  the  12th  of  the  same 
month,  in  1853. 

This  trial  took  place  at  October  term,  1854,  of  the  Menard 
Circuit  Court ;  Woodson,  Judge,  presiding. 

T.  L.  Harris,  for  Plaintiff  in  Error. 

D.  B.  Campbell,  States  Attorney,  for  the  people. 

Treat,  C.  J.  Bennett  was  indicted  at  the  May  term,  1854, 
of  the  Menard  circuit  court,  for  selling  whiskey  to  John  Duff, 
in  a  less  quantity  than  one  gallon,  without  having  a  license  to 
keep  a  grocery.  At  the  ensuing  October  term,  he  entered  a 
motion  to  quash  the  indictment,  which  was  overruled  by  the 
court.  He  then  pleaded  not  guilty,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial.  John  Duff  testified,  "that  within 
eighteen  months  before  the  finding  of  the  indictment,  he  pur- 
chased of  the  defendant,  in  Menard  county,  on  several  occasions, 
whisky  by  the  gallon ;  that  he  had  a  quart  jug  and  took  it  by 
the  quart  as  he  wanted  it ;  that  he  paid  for  the  gallon  at  the 
time  of  the  purchase,  and  took  it  away  as  he  wanted  it  by 
the  quart;  that  the  liquor  was  drawn  out  of  the  barrel."  The 
court  instructed  the  jury  "  that  if  they  believe,  from  the  evi- 
dence, that  at  any  time  within  eighteen  months  prior  to  the 
finding  of  the  indictment,  the  defendant  has,  without  license, 
sold  whisky  to  the  person  named  in  the  indictment  in  less 
quantity  than  one  gallon,  they  will  find  the  defendant  guilty." 
The  jury  returned  a  verdict  of  guilty,  and  the  defendant  entered 
a  motion  in  arrest  of  judgment.  The  court  denied  the  motion, 
and  imposed  a  fine  of  $10  upon  the  defendant. 

First.  This  court  decided  in  the  case  of  Sullivan  v.  The 
People,  15  111.  233.  that  the  act  of  the  12th  of  February,  1853, 
revived  the  laws  in  force  in  1845,  authorizing  licenses  to  be 
granted  to  keep  groceries,  and  imposing  penalties  for  selling 
spirituouB   liquors  without   license ;  and  an  indictment  founded 
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on  Sec.  132  of  the  criminal  code  was  held  valid.  That  section, 
as  it  stands  in  the  Revised  Statutes,  only  makes  it  an  indictable 
offence  to  sell  liquor  in  less  quantity  than  one  quart  without  a 
license  to  keep  a  grocery.  But  the  act  o£  the  12th  of*  February, 
1853,  in  restoring  the  prior  laws  on  this  subject,  contained 
this  provision:  "And  provided  further,  that  a  grocery  shall  be 
deemed  to  include  all  houses  and  places  where  spirituous  or 
vinous  liquors  are  retailed  by  less  quantity  than  one  gallon." 
This  provision  so  far  changed  the  law  of  1845  as  to  render 
illegal  the  sale  of  liquor  in  a  less  quantity  than  one  gallon 
without  a  license  to  keep  a  grocery.  It  was  evidently  the 
design  of  the  legislature  that  a  party  selling  liquor  in  a  less 
quantity  than  one  gallon,  without  having  a  license  to  keep  a 
grocery,  should  forfeit  a  penalty  of  ten  dollars,  to  be  recovered 
either  by  indictment  or  by  action  of  debt ;  and  Sec.  132  of  the 
criminal  code,  and  Chap.  64  of  the  Revised  Statutes  were  so 
altered  as  to  cany  out  that  intention.  The  court  properly 
refused  to  quash  the  indictment. 

Second.  The  instruction  was  clearly  erroneous.  Section  132 
of  the  criminal  code  was  not  in  force  between  the  1st  of  Feb- 
ruary, 1851,  and  the  12th  of  February,  1853.  A  party  selling 
liquor  without  license  during  that  interval  of  time,  was  liable  to 
a  different  penalty.  Sullivan  v.  The  People^  15  111.  233. 
This  section  of  the  criminal  code  was  revived  within  eighteen 
months  prior  to  the  finding  of  the  indictment.  The  offense, 
therefore,  could  not  be  established  by  proof  of  the  sale  of 
spirituous  liquor  before  the  12th  of  February,  1853.  The  sale 
must  have  been  made  after  that  day. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  N.  Miller,  Plaintiff  in  Error,  v.  GEORaE  L.  LuMSDM, 
et  al...  Defendants  in  Error. 

ERROK    TO    SANGAMON. 

When  a  bill  of  exchange  or  negotiable  note  is  taken  for  a  prior  debt,  the  party  can- 
notrecover  upon  the  original  consideration,  unless  the  bill  or  note  isproduced 
and  canceled  at  the  trial  or  it  appears  that  it  cannot  be  enforced  by  a  third 
person,  (a) 

Miller  brought  his  action  in  assumpsit  against  Lumsien  and 
Co.,  andLewis  and  Adams,  upon  a  note.     Plea,  the  general  issue. 

(a)     Lake  VS.  Brown,   43  m.  R.  375. 
11 
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On  the  trial,  Miller  produced  his  note  in  evidence,  when  it 
appeared  that  Lumsden  and  Co.  had  given  George  A.  Lamb  and 
Co.,  of  which  firm  Miller  was  a  partner,  a  draft  on  some  parties 
in  St.  Louis  for  the  amount  due  upon  the  note,  which  was  taken 
with  an  understanding  between  John  M.  Lamb,  the  partner  of 
Lumsden,  and  George  A.  Lamb,  the  partner  of  Miller,  that  if 
the  draft  was  paid,  it  should  be  taken  as  payment  of  said  note  ; 
if  not,  it  was  co  be  returned  and  be  no  payment.  Miller  was 
informed  of  the  transaction  by  his  partner,  George  A.  Lamb, 
and  acquiesced  in  it,  but  on  the  suggestion  of  Lamb,  said  he  would 
hold  on  to  the  note  until  the  draft  was  paid.  George  A.  Lamb 
and  Co. ,  of  which  firm  Miller  was  a  partner,  indorsed  the  draft 
to  one  Laton  Moore,  to  which  George  A.  Lamb  and  Co.  were  at 
the  time  indebted.  Moore  assigned  the  draft  to  a  party  in  St. 
Louis,  who  held  it  when  it  was  protested  for  non-payment,  that 
it  was  unpaid  and  in  the  control  of  Moore.  It  did  not  appear 
that  this  draft  had  been  returned  to  Lumsden  and  Co.  since. 
Lewis  and  Adams  were  security  on  the  note  given  by  Lumsden 
and  Co.  to  Miller,  and  for  which  George  A.  Lamb  and  Co.  took 
the  draft  of  Lumsden  and  Co.,  on  St.  Louis. 

Verdict  and  judgment  for  the  defendants,  on  trial  before 
Davis,  Judge,  and  a  jury,  at  March  term,  1854,  of  the  Sanga- 
mon Circuit  Court. 

Miller,  the  plaintiff  below,  brings  the  cause  to  this  court. 

James  C.  CoNKLiNa,  for  Plaintiff  in  Error. 

S.  T.  Logan,  for  Defendant  in  Error. 

Treat,  C.  J.  It  is  a  fair  conclusion  from  the  evidence,  that 
the  plaintiff  authorized  or  ratified  the  arrangement  made  between 
his  partner  and  Lumsden  and  Co.  in  relation  to  the  note.  A 
witness  understood  him  to  say,  that  the  note  was  the  property 
of  the  partnership.  Although  the  partner  denies  the  truth  of 
this  declaration,  yet  he  admits  that  the  arrangement  was  made 
for  the  express  purpose  of  getting  :he  proceeds  of  the  note  into 
the  partnership.  He  obtained  a  bill  of  exchange  from  Lums- 
den and  Co, ,  payable  to  the  firm,  and  then  indorsed  it  in  the 
name  of  the  firm  to  one  of  the  partnership  creditors.  The  pay- 
ment of  the  bill  was  to  extinguish  the  note,  as  well  as  a  like 
amount  of  the  indebtedness  of  the  firm.  The  plaintiff  was 
informed  of  the  arrangement,  and  made  no  objections  thereto. 
This  circumstance  shows  that  he  had  previously  authorized  the 
arrangement,  or  assented  to  it,  when  made.  It  is  manifest,  from 
the  whole  case,  that  the  partner  had  authority  to  use  the  note 
in   the   partnership  business ;   and  that,   if  the  bill  of  exchange 
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had  been  paid,  no  question  would  ever  have  arisen  respecting 
the  note.  The  plaintiff  is  clearly  bound  by  these  acts  of  his 
partner.  The  question  therefore  arises,  whether  he  can  main- 
tain this  action  upon  the  note.  The  note  is  in  point  of  fact 
unpaid,  and  the  bill  of  exchange  is  still  in  the  hands  of  an  inno- 
cent holder.  It  is  clear  that  the  latter  can  "enforce  payment 
from  the  drawers  of  the  bill.  If  this  suit  can  be  maintained  by 
the  plaintiff,  the  consequence  is  that  Lumsden  and  Co.  may  be 
twice  subjected  to  the  payment  of  the  same  debt.  They  are 
liable  to  the  holder  of  the  bill,  and  the  payment  of  the  note 
would  not  absolve  them  from  that  liability.  If  Lewis  and 
Adams  should  be  compelled  to  pay  the  note,  they  would  have  a 
clear  right  of  action  against  Lumsden  and  Co.  In  any  point  of 
view,  if  this  suit  could  be  maintained,  Lumsden  and  Co.  might 
be  twice  required  to  pay  the  debt.  The  law  will  not  suffer  the  plain- 
tiff to  collect  the  note,  while  the  bill  of  exchange  is  in  the  hands 
of  a  bona  fide  holder.  The  firm  of  which  the  plaintiff  is  a  mem- 
ber, having  received  the  bill  and  put  it  into  circulation,  he  ought 
not  to  be  permitted  to  recover  upon  the  note  without  first  pro- 
ducing and  canceling  the  bill.  It  is  a  well-established  rule  of 
law,  where  a  bill  of  exchange  or  a  negotiable  note  is  taken  for  a 
prior  debt,  that  the  party  cannot  recover  upon  the  original  con- 
sideration unless  the  bill  or  note  is  produced  and  canceled  at 
the  trial,  or  it  appears  that  it  cannot  be  enforced  by  a  third  per- 
son. Holmes  v.  De  Camp^  1  Johns.  34;  Raymond  v.  Mt  rchant, 
3  Cow.  147  ;  McConnell  v.  Stittinius,  2  Gilm.  707;  Dangerfield 
V.  Wilhy,  4  Espin.  159;  Burden  v.  Halton,  4  Ring.  454  ;  Haio- 
den  V.  Mtndisabal,  2  Carring.  &  Payne,  20,  The  application 
for  a  new  trial  was  properly  denied. 
The  judgment  must  be  affirmed. 

Judgment  affirm,ed. 


Joseph  B.  Thomas,  Appellant,  v.  The  Trustees  of  Schools,  in 
Township  Thirteen  North,  Range  Eight  West,  Appellees. 

APPEAL  FKOM  MORGAN. 

The  forty-first  section  of  the  Scliool  Law  of  1849  is  mandatory,  and  designed  to 
compel  tlie  distribution  of  the  school  fund  among  teachers  on  the  first  Saturday 
in  the  months  of  April  and  October. 

The  record  shows  that  there  are  seven  school  districts  in  said 
township  thirteen ;  that  Thomas  was  duly  employed  as  a  teacher, 
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from  January  9tla  to  March  7tli,  1854,  in  school  district  No.  1  ; 
that  before  Saturday,  the  first  day  of  April,  1854,  his  schedule 
as  such  teacher  was  returned  and  filed,  and  certified  to  by 
teacher  and  directors  of  the  district,  to  the  treasurer  of  the 
township.  The  directors  certified  there  was  due  to  the  teacher, 
(the  plaintiff,)  $60.  Two  of  the  trustees  order  the  money  to 
be  paid,  only  one 'other  schedule  being  returned  and  filed.  Sub- 
sequently, other  schedules  came  in,  and  the  trustees  rescinded 
the  order  before  made,  and  issued  a  second  order,  reducing  the 
allowance  to  Thomas  from  $60  to  $5.35.  Thomas  then  gave 
notice  to  the  trustees,  the  treasurer  having  refused  to  pay  the 
sixty  dollars,  that  he  should  hold  them  responsible  for  that  sum. 
He  brought  suit  against  the  trustees  before  a  justice,  and  recov- 
ered a  judgment  against  them  for  that  sum  and  costs.  In  the 
Morgan  Circuit  Court,  at  October  term,  1854,  Woodson,  Judge, 
presiding,  the  trustees  having  appealed  to  that  court,  the  judg- 
ment of  the  justice  of  the  peace  was  reversed,  and  judgment 
rendered  for  Thomas,  for  the  sum  of  $5.35.  Thomas  now 
brings  the  case  to  this  court. 

Bro^vn  and  McClure,  for  Appellant. 

D.  A.  Smith,  for  Appellees. 

ScATES,  J.  The  only  question  presented  in  this  case  is, 
whether  the  forty-first  section  of  the  common  school  law  of 
1849,  is  mandatory  or  directory,  in  relation  to  the  distribution 
of  the  school  fund  among  the  teachers  on  the  first  Saturday  in 
April  and  October.     See  Acts  of  1849,  p.  162,  Sec.  41. 

The  court  is  of  opinion  that  the  directions  of  that  section  are 
mandatory.  We  arrive  at  this  conclusion  from  the  considera- 
tion of  the  whole  act ;  taking  into  view  its  other  sections  in 
relation  to  this  subject. 

By  the  thirtieth  section  the  trustees  are  incorporated.  As  a 
corporation  they  are  required  by  the  fortieth  section  to  meet 
half  yearly,  on  the  first  Saturday  in  April  and  October,  and 
oftener  if  necessary. 

The  forty-first  section  provides  that  at  the  half  yearly  meet- 
ings on  the  first  Saturday  in  April  and  October,  they  "  shall 
proceed  to  ascertain  the  amount  .of  State,  county  and  township 
funds  liable  to  distribution,"  and  "  shall  immediately  thereupon, 
proceed  to  distribute  the  aggregate  amount  of  State,  county  and 
township  funds  thus  ascertained  to  be  liable  to  distribution," 
as  and  to  the  objects  therein  directed,  among  others,  to  the 
teachers  whose  schedules  are  on  file  with  the  treasurer. 

Now  that  this  peremptory  phraseology  is  to  be  understood  in 


DECEMBER  TERM,  1854.  165 

Thomas  v.  Trustees  of  Schools  in  Township  Thiiteen, 

that  sense,  is  farther  clearly  manifest  from  other  sections.  By 
the  seventy-seventh  section,  the  teacher  is  required  to  deliver 
his  schedule  to  a  director  of  his  school  district,  on  or  before  the 
Saturday  preceding  the  meeting  of  the  trustees,  and  the  director 
shall,  "  at  least  two  days  before  the  first  Saturday  in  April  and 
October,"  present  it  to  the  township  treasurer ;  and  by  section 
sixty-five,  directors  shall  certify  no  schedule  which  reaches  back 
beyond  the  last  half  yearly  day  of  distribution.  By  sections 
fifty-five,  sixty-six,  seventy  four  and  seventy-seven  provisions  arc 
made  for  collecting  and  laying  before  the  trustees,  by  those  days 
for  the  semi-annual  meetings,  all  the  information  necessary  to 
enable  them  to  ascertain  the  amount  of  funds  liable  to  distribu- 
tion, and  the  persons  entitled  to  receive  it. 

All  these  provisions  seem  clearly  to  contemplate  a  final  action 
of  the  trustees  on  the  day  of  these  semi-annual  meetings  in  dis- 
posing of  the  six  months'  accumulation  of  funds  to  the  accruing 
indebtedness  for  the  same  time,  according  to  the  evidences  then 
before  them.  The  trustees  have  no  discretion  left  to  receive 
schedules  or  evidences  of  indebtedness  after  that  day,  for  the 
act  has  disposed  of  any  surplus  left  on  the  first  Saturday  of 
April,  through  the  agency  of  the  treasurer,  and  they  have  no 
control  over  it  for  distribution  at  any  time  thereafter.  Section 
fifty-four  directs  the  treasurer  to  keep  the  township  fund  loaned 
at  interest,  and  then  declares,  "if  on  the  first  Saturday  of 
April,  there  shall  be  any  interest  or  other  funds  on  hand,  which 
shall  not  be  required  for  distribution,  as  required  in  section 
forty- one  hereof,  such  amount,  not  required  as  aforesaid,  shall 
forever  after  be  considered  as  principal  in  the  funds  to  which  it 
belongs,  and  loaned  as  such." 

This  direction  is  too  plain  to  need  construction.  Annually,  at 
least,  the  surplus  left  on  the  first  Saturday  in  April,  is  converted 
into  principal  and  withdrawn  from  the  distribution  fund  and  the 
control  of  the  trustees  for  that  purpose.  This  view  of  the  act 
in  a  mandatory  sense  is  in  conformity  with  the  decision  in  Casey 
V.  Baldridge  et  al.,  15  111.  65,  upon  the  seventy-sixth  section 
which  requires  a  teacher  to  present  a  certificate  of  qualification 
to  the  directors  before  his  employment. 

So,  in  like  manner,  in  The  People  v.  The  Auditor,  12  111. 
307,  the  fifteenth  article  of  the  constitution  is  held  mandatory 
in  the  distribution  of  the  two  mill  tax.  Seagraves  v.  The  City 
of  Alton,  13  111.  366,  is  upon  an  analagous  construction  of  the 
city  charter. 

Many  directions  in  statutes  do  not  require  such  a  construction 
in  accomplishing  the  objects  contemplated  by  them.  Pertinent 
examples  may  be  found  in  the  case  referred  to  by  defendants' 
counsel,   of   The   People  v.  Cook,  14    Barb.  S.  C.  290-1.     In 


an 
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cases  of  judges  of  election,  in  cases  of  assessors,  in  cases  of 
militia  officers,  and  such  like,  where  there  is  no  negative  or 
repugnant  provisions  inconsistent  with  the  doing  the  act  in 
another  way  or  at  another  time,  and  where  no  public  inconven- 
ience or  private  damage  arises  from  the  neglect  to  obseiTC  the 
strict  letter  of  the  act.  Further  examples  may  be  found  in  our 
own  statutes,  Rev.  Stat.  1845,  p.  302,  Sec.  11 ;  p.  559,  Sec.  106, 
in  relation  to  the  sale  of  lands  by  sheriffs  and  administrators. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


The  People,  Appellants,  v.  John  B.  Blackford  et  al. ,  Appellees. 
APPEAL   FROM   SANGAMON. 

Sureties  for  a  collector  will  not  be  released  from  their  obligations  to  the  State, 
becavise  the  general  assembly  has  passed  an  act  which  allows  their  principal 
certain  credits  on  a  judgment  obtained  against  him  and  them  in  favor  of 
the  State,  which  also  enables  the  principal  to  collect  certain  unpaid  taxes  for 
his  o^\Ti  benetit,  and  designates  the  time  within  which  the  taxes  are  to  be  col- 
lected and  a  settlement  made  with  the  county  court,  ^^athout  postponing  the 
day  for  the  payment  due  to  the  State. 

This  cause  was  heard  and  decided  by  Davis,  Judge,  at  the 
November  term,  1853,  of  the  Sangamon  Circuit  Court. 

D.  B.  Campbell,  for  Appellants. 

A.  Lincoln,  for  Appellees. 

Treat,  C.  J.  Blackford  was  collector  of  White  county  for 
the  years  1846  and  1847,  and  gave  bond  with  Williams  and 
Mitchell  as  sureties.  In  November,  1850,  the  State  recovered 
judgment  against  the  obligors  for  $2,302.70,  the  arrearages 
of  revenue  due  the  State  for  the  years  1846  and  1847.  An 
execution  was  issued  on  the  judgment  and  levied  on  the  lands 
of  the  sureties.  In  February,  1851,  and  while  the  levy  con- 
tinued in  force,  the  general  assembly  passed  an  act  in  these 
words  : 

"  Sec.  1.  That  John  B.  Blackford,  late  coliectorfor  the  years 
1846  and  1847,  be  and  is  hereby  authorized  and  empowered  to 
proceed  in  the  collection  of  delinquent  taxes  for  the  years  1846 
and  1847,  in  the  same  manner  as  he  might  have  done  under  the 
assessment  and  laws  regulating  the  collection  of  revenue  for 
those  years. 
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Sec.  2.  The  county  court  of  Wiiitc  county,  at  its  June  term, 
1851,  is  hereby  authorized  to  receive  from  the  said  John  B. 
Blackford  delinquent  list  of  the  tax  on  personal  property  for 
the  year  1846. 

Sec.  3.  The  ten  per  cent,  interest  on  the  uncollected  taxes 
for  the  years  1846  and  1847  be  remitted  to  the  said  John  B. 
Blackford ;  and  the  time  of  settlement  and  collections  by  him,  as 
such  collector,  be  extended  to  the  first  day  of  April,  1852." 

After  the  passage  of  this  act,  a  venditioni  exponas  was  sued 
out,  commanding  the  sheriff  to  proceed  and  sell  the  property 
levied  on.  Blackford  and  his  sureties  then  filed  a  bill  in 
chancery,  and  obtained  an  injunction  against  any  further  pro- 
ceedings under  the  judgment.  The  bill  alleged  that  Blackford 
was  entitled  to  a  credit  on  the  judgment  of  $753.16,  and  that 
the  act  of  the  legislature  discharged  the  sureties  froin  liability. 
The  answer  admitted  that  Blackford  was  entitled  to  the  credit 
claimed,  but  denied  that  the  sureties  were  discharged.  On  this 
state  of  case,  the  court,  after  crediting  the  judgment  with 
$753.16,  dissolved  the  injunction  as  to  Blackford,  and  made  it 
perpetual  in  favor  of  the  sureties.  The  credit  included  taxes 
on  lands  sold  and  bid  in  by  the  State,  the  amount  of  delin- 
quent taxes  allowed  by  the  county  court,  and  ten  per  cent, 
interest  remitted  by  the  legislature. 

This  case  depends  entirely  upon  the  construction  to  be  put 
on  the  special  act  of  the  legislature.  The  first  section  confers 
authority  on  Blackford  to  complete  the  collection  of  the  taxes 
assessed  for  the  years  1846  and  1847.  In  respect  to  the  un- 
paid taxes,  it  invests  him  with  the  same  power  that  he  formerly 
possessed.  It  gives  him  power  to  enforce  payment  by  dis- 
traning  personal  property,  and  by  obtaining  judgment  against 
real  estate.  The  sole  object  of  this  section  is  to  enable  him  to 
recover  such  taxes  as  he  failed  to  collect  while  in  ofiice. 
Without  this  provision  he  would  lose  the  amount  of  the  un- 
collected taxes. 

The  second  section  authorized  the  county  court  to  receive 
from  Blackford  a  list  of  the  delinquent  taxes  on  personal  pro- 
perty for  the  year  1846,  and  allow  him  credit  for  so  much 
thereof  as  could  not  have  been  collected  in  consequence  of  the 
insolvency  or  non-residence  of  the  persons  against  whom  the 
taxes  were  charged.  The  general  law  required  this  list  to  be 
returned  to  the  couniy  court  in  June,  1847.  Blackford  neg- 
lected to  make  the  return  at  that  time,  and  therefore  was  not 
entitled  to  any  deduction  on  account  of  these  taxes.  The 
only  object  of  this  provision  is  to  give  him  the  benefit  of  such 
credit  as  he  might  have  received  by  a  strict  compliance  with 
the  statute. 
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The  first  clause  of  the  third  section  releases  Blackford  from 
the  payment  of  interest  on  the  amount  of  revenue  due  the 
State.  The  law  made  him  liable  for  interest  at  the  rate  of 
ten  per  cent,  from  the  time  the  taxes  should  have  been  paid 
into  the  State  treasury,  and  interest  was  included  in  the  judg- 
ment accordingly.  It  required  legislative  interposition  to  relieve 
him  from  the  payment  of  this  portion'  of  the  judgment,  and 
hence  the  insertion  of  this  provision. 

Thus  far  the  act  is  free  fi'om  all  doubt  and  uncertainty.  It 
enables  Blackford  to  collect  the  unpaid  taxes  and  obtain  credit 
on  the  dtlinquent  list,  and  it  releases  him  from  the  payment  of 
interest.  These  provisions  do  not  prejudice  the  sureties,  for 
they  diminish  the  amount  of  their  liability  and  increase  the 
ability  of  their  principal. 

But  it  is  insisted  that  the  last  clause  of  the  third  section 
extends  the  time  for  the  payment  of  the  judgment,  and  thereby 
exonerates  the  sureties  from  all  liability.  It  would  require  a 
forced  construction  of  the  act  to  sustain  this  position.  The 
clause  in  question  does  not  in  terms  postpone  the  time  of  pay- 
ment, nor  is  it  a  fair  conclusion  from  the  whole  act  that  such 
was  the  intention  of  the  legislature.  Full  effect  may  be  given 
to  every  portion  of  the  act  without  resorting  to  the  construction 
contended  for.  The  design  of  the  legislature  was  to  allow 
Blackford  certain  credits  on  the  judgment,  and  enable  him  to 
collect  the  unpaid  taxes  for  his  own  benefit.  To  accomplish 
this  purpose  the  interest  is  remitted,  and  power  is  given  him  to 
recover  the  uncollected  taxes  and  make  return  of  the  delin- 
quent list  to  the  county  court.  This  is  the  entire  scope  and 
extent  of  the  act.  The  object  of  the  concluding  clause  is  to 
designate  the  time  within  which  the  taxes  are  to  be  collected 
and  a  settlement  made  with  the  county  court,  and  not  to  post- 
pone the  day  for  the  payment  of  the  revenue  due  the  State. 
The  teiTu  "  collections  "  manifestly  refers  to  the  unpaid  taxes. 
The  first  section,  in  general  terms,  confers  authority  on  Black- 
ford to  collect  these  taxes,  while  this  clause  requires  him  to 
exercise  the  power  by  the  1st  of  April,  1852.  The  term 
'' settlement"  must  refer  to  the  collection  of  the  unpaid  taxes 
and  the  adjustment  of  the  delinquent  list.  Blackford  is  re- 
quired to  settle  with  tax-payers  and  the  county  court  within  the 
same  period  of  time.  The  case  does  not  show  that  he  had 
settled  with  the  county  for  its  portion  of  the  revenue,  and 
perhaps  the  act  could  be  so  construed  as  to  extend  the  time  for 
su'^h  a  settlement.  The  term  "  settlement "  does  not  relate  to 
the  State  revenue,  for  it  was  all  included  in  the  judgment. 
There  was  no  account  between  Blackford  and  the  State  to  be 
adjusted.       The    State  had  recovered   judgment  for  the    full 
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amount  of  this  revenue,  and  was  endeavoring  to  coerce  pay- 
ment. The  act  has  no  other  effect  upon  the  judgment  than  to 
reduce  the  amount  to  be  collected.  It  neither  opens  the  judg- 
ment nor  suspends  proceedings  under  it.  It  leaves  the  judgment 
in  full  force,  and  the  auditor  is  still  permitted  to  enforce  satis- 
faction. It  does  not  impair  or  suspend  any  right  or  remedy  of 
the  sureties.  It  leaves  them  at  perfect  liberty  to  pay  off  the 
judgment  and  resort  to  their  principal  for  reimbursement. 

That  portion  of  the  decree  which  enjoins  the  collection  of  the 
judgment  from  Williams  and  Michell  is  reversed,  and  in  all 
other  respects  the  decree  is  affirmed. 


JoiiN  M.  Adams  f/  aL,  Appellants,  v.  Elijah  M.  Ki^s^o  ef  a/., 

Appellees. 

APPEAL  FROM  BRO^YN. 

Bills  of  excliango  aud  promissory  notes,  should  be  made  payable  to  some  person 
specified,  but  this  may  be  done  without  inserting  the  name,  if  the  payee  be  so 
certainly  specified  or  referred  to,  as  to  be  ascertained  bj-  allegations  and  proofs. 

Where  a  declartion  a^-ers  that  the  plaintifls  were  adhiinistrators  of  A.  13., 
deceased,  at  the  time  the  promises  were  made,  aud  that  they  were  made  to  them 
personally,  by  that  name  and  description,  these  are  traversable  allegations,  anil 
must  be  denied  under  oath. 

This  cause  was  heard  before  Walker,  Judge,  at  April  terra, 
1854,  of  the  Brown  Circuit  Court. 

The  declaration  avers,  that  the  defendants  made  their  joint 
and  several  promissory  notes,  and  delivered  the  same  to  the  said 
plaintiffs,  and  jointly  and  severally  promised  to  pay  the  plain- 
tiffs, by  the  name  and  style  of  the  administrators  of  Abner 
Chase,  deceased,  six  months  after  date,  etc.  It  then  avers 
the  appointment  of  plaintiffs  as  administrators  by  the  county 
court,  with  a  profert,  and  that  defendants  became  liable  to  pay 
the  said  plaintiffs  the  sum  of  money  in  the  note  specified,  accord- 
ing to  the  tenor  and  effect  thereof,  in  consideration  Avhereof,  the 
said  defendants  undertook,  etc.,  to  pay  the  said  plaintiffs,  etc. 
The  second  count  was  like  the  first  but  on  another  note.  A 
demurrer  was  filed  and  overruled ;  the  defendants  below  stand- 
ing by  their  demurrer,  judgment  was  given  for  the  plaintiffs, 
and  the  defendants  then  took  their  appeal. 

J.  S.  Bailey,  for  Appellants. 

Williams  and  Lawrence,  for  Appellees. 
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ScATES,  J.  The  error  assignedis for  overruling  a  demurrer  to 
the  declaration.  It  was  an  assumpsit,  and  contained  two  counts  ; 
each  upon  a  promissory  note  made  by  plaintiffs  in  error  to  "  the 
administrators  of  Abner  Chase,  deceased,"  for  four  hundred 
dollars,  with  six  per  cent,  interest  from  date,  for  value  received, 
dated  7th  March,  1853,  one  payable  in  six  and  the  other  in 
twelve  months. 

The  declaration  further  avers,  that  defendants  were  the  admin- 
istrators of  Abner  Chase  on  the  7th  March,  1853,  with  pro- 
fert  of  the  letters  of  administration,  dated  19th  December, 
1851  ;  and  that  the  notes  were  executed,  delivered  and  made 
payable  to  the  defendants,  by  the  name  and  style  of  the 
''administrators  of  Abner  Chase,  deceased." 

The  objections  taken  are,  that  this  is  not  a  promissory  note  ; 
that  there  is  no  payee,  or  that  the  payee  is  uncertain  ;  or  if 
there  be  a  payee,  it  is  a  promise  to  defendants  in  the  repre- 
sentative character,  and  they  should  sue  as  administrator. 

We  do  not  assent  to  either  objection.  The  general  rule  in 
reation  to  bills  of  exchange  and  promissory  notes,  requires  that 
the  person  to  whom  they  are  made  payable,  shall  be  specified. 
Chit,  on  Bills,  156.  But  this  may  be  done  without  inserting 
the  name;  for  that  is  certain,  which  may  he  rendered  certain; 
and  if  the  payee  be  so  certainly  described  or  referred  to,  as  to 
be  easily  ascertained  by  allegations  and  proofs ,  the  promise  will 
be  valid.  The  declaration  avers  that  plaintiffs  were  "adminis- 
trators of  Abner  Chase,  deceased,"  at  the  time  these  promises 
were  made ;  and  that  they  were  made  to  them  personally,  by 
that  designation  and  description.  These  are  traversable  allega- 
tions, and  must  be  denied  under  oath,  by  our  statute,  as  settled 
in  Frye  v.  Menkins,\^  111.  339.  The  same  rule  was  applied 
in  ascertaining  the  promissors  in  Divi^ht  v.  JS^ewell,  15  111. 
333.  They  have  not  sued  as  administrators,  and  it  was  there- 
fore unnecessary  to  aver  that  they  were  administrators  at  the 
time  this  action  was  commenced.  The  demm-rer  admits  the 
promise  to  be  to  defendants  personally,  by  a  descriptive 
phraseology. 

The  case  referred  to  in  Breese2,  was  ruled  upon  the  ground 
that  there  was  no  payee,  and  that  in  Breese  155  was  upon  the 
same  ground.  The  case  of  Berry  v.  Haiuby,  1  Scam.  468,  was 
put  upon  the  ground  of  a  want  of  power  in  a  county  treasure.!, 
to  take  under  such  a  promise. 

The  cases  in  15  111.  are  decisive  of  this,  in  principle.  The 
judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
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WiLLARD  W.  Wood,  Appellant,  v.  The  People,  Appellees. 

APPEAL    FROM  SCOTT. 

A  declaration  is  unnecessary  in  the  proceeding  by  scire  facias,  upon  a  forfeited 
recognizance. 

The  scire  facias  must  show  on  its  face,  that  the  people  are  entitled  to  recover  the 
amount  of  the  forfeited  recognizance,  or  it  will  be  obnoxious  to  a  demurrer.  Its 
averments  may  he  put  in  issue  by  plea.  Any  defense  may,  by  the  practice  in 
this  State,  be  interposed   to  it,  which  could  be  made  to  a  declaration. 

If  a  recognizance  recites  that  the  grand  jury  made  "  a  presentment  against  a  par- 
ty for  the  crime  of  perjury,"  and  it  is  conditioned  for  his  appearance  to  "answer 
unto  said  presentment,  according  to  hiw,"  such  a  statement  may  be  understood 
as  sbomug  that  an  indictment  was  found. 

The  scire  facias  in  this  case  alleges  that  on,  etc.,  before  Thos. 
H.  Fljnn,  sheriff  of  the  county  of  Scott,  who  had  full  and  com- 
petent authority  as  such,  to  take  the  recognizance,  .personally 
appeared  Freeman  Dunham  as  principal,  and  Willard  W.  Wood 
as  security,  and  entered  into  the  following  recognizance,  recit- 
ing it  at  length;  the  recognizance  recites  that,  whereas,  at  the 
April  term,  A.  D.  1853,  of  the  Scott  Circuit  court,  the  Grand 
Jury  of  said  county,  elected,  tried  and  sworn,  by  the  authority 
of  the  people  of  the  State  of  Illinois  upon  their  oaths,  a  true 
^'jiresentment,''''  made  against  the  above  named  Freeman  Dun- 
ham for  the  crime  of  perjury,  upon  which  a  capias  was  issued 
by  order  of  said  court,  to  the  sheriff  of  said  county,  etc.,  com- 
manding him  to  take,  etc.  That  at  the  April  term  of  said 
Siott  Circuit  Court,  ajulginant  of  forfeiture  upon  said  recog- 
nizance was  duly  entered  of  record,  etc.  The  judgment  is  then 
recited  verbatim,  and  the  order  for  summoning  follows,  direct- 
ing the  cognizors  to  show  cause  why  execution  should  n'ot  issue, 
etc.  The  defendant  Wood  interposed  a  demurrer  to  the  scire 
facias,  assigning  for  cause,  that  the  scire  facias  was  taken  to 
compel  Dunham  to  appear  and  answer  to  a  "  presentment  for 
perjury."  At  October  term,  1851,  of  the  Scott  Circuit  Court, 
Woodson,  Judge,  presiding,  the  demurrer  was  overruled,  and  a 
judgment  rendered  on  the  scire  facias. 

M.  McConjSTEL,  for  Appellant. 

D.  A.  S^vnTH,  for  the  People. 

Treat,  C.  J.  Our  statute  provides,  that  "It  shall  not  be 
necessary  to  file  a  declaration  in  any  scire  facias  to  revive  a 
judgment  or  foreclose  a  mortgage,  in  any  court  of  record  in 
this  State."  As  this  provision  is  not  broad  enough  to  embrace 
a  scire  facias  upon  a  recognizance,  it  is  insisted  that  a  declara- 
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tion  is  necessary  in  such  a  proceeding.  We  need  not  inquire 
Tvhether  this  is  the  practice  in  the  English  courts.  It  has  been 
the  uniform  practice  in  this  State,  not  to  file  a  declaration  in 
such  cases,  but  to  set  forth  the  cause  of  action  in  the  scire  facias. 
The  wiit  is  regarded  as  both  process  and  pleading.  It  contains 
the  allegations  essential  to  a  valid  declaration,  (a)  The  defendant 
answers  it  as  he  would  a  declaration.  Many  cases  of  the  kind 
have  been  before  this  court,  in  which  the  only  question  presented 
was,  whether  the  averments  of  the  scire  facias  were  sufficient 
to  entitle  the  people  to  execution.  See  Arable  v.  The  People, 
4  Gilm.  433  ;  G?^aves  v.  The  People,  11  HI.  540 ;  McFarlan 
V.  The  People,  13  ibid.  9;  Thomas  v.  The  People,  ibid.  696; 
Bacon  v.  The  People  14  ibid.  312.  In  this  case,  the  defendant 
treated  the  scire  facias  as  a  pleading.  If  it  performed  the  office 
of  process  only,  the  demurrer  was  improperly  interposed.  We 
vrould  not  be  inclined  to  interfere  with  the  practice  uniformly 
prevailing  in  this  State,  even  if  it  should  be  found  upon  investi- 
gation to  be  a  departure  from  the  English  practice.  It  is  a  con- 
venient practice,  and  one  that  cannot  operate  to  the  prejudice  of 
cognizors.  The  scire  facias  must  show  on  its  face  that  the 
people  are  entitled  to  recover  the  amount  of  the  forfeited  recog- 
nizance, or  it  will  be  obnoxious  to  a  demurrer.  Its  averments 
may  be  put  in  issue  by  plea.  And  any  defense  may  be  inter- 
posed which  could  be  made  to  a  declaration.  The  objection  is 
therefore  more  a  matter  of  form  than  of  substance.  The  merits 
of  the  case  are  not  in  the  least  affected  by  dispensing  with  a 
declaration.  A  scire  facias  is  a  judicial  writ  based  upon  a  mat- 
ter of  record,  and  is  but  a  continuation  of  the  previous  proceed- 
ings in  the  case.  It  therefore  does  not  fall  within  the  statu- 
tory provisions,  requiring  declarations  to  be  filed  in  original 
actions.  We  hold  that  a  declaration  is  unnecessary  in  the  pro- 
ceeding by  scire  facias  upon  a  forfeited  recognizance.  The  same 
opinion  has  been  expressed  by  the  courts  of  other  States. 
Laselle  v.  Godfrey,  1  Black.  298  ;  Toulmain  v.  Bennett,  3 
Stewart  and  Porter,  220  ;   Brown  v.  Harley,  2  Florida,  159. 

The  recognizance  recites  that  the  grand  jury  made  a  "pre- 
sentment against  Dunham  for  the  crime  of  perjm'y ;"  and  it  is 
conditioned  for  his  appearance  to  "answer  unto  said  present- 
ment according  to  law."  It  is  contended  that  the  obligation  is 
void,  because  the  only  mode  of  prosecution  for  such  an  offense 
is  by  indictment.  It  is  true  that  a  party  cannot  be  put  upon  his 
trial  for  perjury,  except  on  an  indictment  regularly  found  by  a 
grand  jury.  But  the  statements  in  the  recognizance  may  well 
be  understood  as  showing  the  finding  of  an  indictment  against 
Dunham.  The  term  presentment  is  not  improperly  employed 
for  that  purpose.     However  this  may  be,  the  allegations  of  the 

(a)     Conner  vs.  People,  20  Ul.  K.  3S3. 
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scire  facias  obviate  any  difficulty  in  the  case.  It  is  distinctly 
averred  that  the  sheriff  had  full  authority  to  take  the  recogniz- 
ance. Under  this  allegation,  if  put  in  issue,  it  would  be  com- 
petent to  prove  that  Dunham  was  arrested  on  a  capias,  founded 
upon  an  indictment  for  perjury,  and  that  the  recognizanc3  was 
entered  into,  to  procure  his  discharge  from  such  arrest. 
Mc  Farlan  v.   The  People^  supra. 

The  scire  facias  showed  a  right  in  the  people  to  execution 
for  the  amount  of  the  recognizance,  and  the  demurrer  was 
therefore    properly    overruled. 

The    judgment  is  affirmed. 

Judgment   affirmed. 


TiTE   People,  to  the  use  of  William  Smith  et  al.^  Plaintiffs  in 
Error,  v.  John  D.  Sumriers.  et  al..  Defendants  in  Error. 

ERROR  TO  HANCOCK. 

The  county  court  has  jurisdiction  in  suits  arising  out  of  bonds  of  executors  or 
administrators,  if  the  amount  claimed  does  not  exceed  $1000. 

The  judgment  need  not  be  for  the  full  penalty  of  the  bond,  but  for  such  damages 
as  the  party  has  sustained,  by  non-compliance  with  its  condition.  Such  judg- 
ment will  not  bar  another  action  on  the  bond,  but  suits  may  be  brought  until  tiie 
entire  penalty  is  recovered. 

If  a  judgment  has  been  entered  on  such  a  bond  in  the  circuit  court,  the  proper 
remedy  would  be  to  suggest  a  breach,  and  have  damages  assessed  in  that  court. 

If  a  judgment  has  been  entered  on  the  bond,  it  would  merge  the  latter  in  the 
former,  and  no  further  action  could  be  maintained  upon  it. 

This  cause  v^as  heard  before  Woodson,  Judge,  at  October 
term,  1851,  of  the  Hancock  Circuit  Court. 

Browning  and  Bushnell,  for  Plaintiffs  in  Error. 

Wheat  and  Grover,  for  Defendants  in  Error. 

Treat,  C.  J.  It  appears  from  the  record  in  this  case,  that 
an  action  of  debt  was  commenced  in  the  Hancock  county  court, 
in  the  name  of  the  People  of  the  State  of  Illinois,  to  the  use  of 
William  Smith  and  Jeremiah  Smith,  against  Thomas  Summers, 
Robert  B.  Gilmore  and  John  D.  Summers,  upon  an  administra- 
tor's bond,  executed  by  Thomas  Summers  as  principal,  and  the 
other  defendants  as  sureties.  The  debt  demanded  in  the 
procesB  was  $1000,  and  the  damages,  $250.  Gilmore  and 
John  D.    Summers    only    were    served    with    process.      They 
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appeared  and  moved  to  dismiss  the  suit,  because  the  county 
court  was  without  jurisdiction.  The  court  overruled  the 
motion,  and  entered  judgment  against  them  for  $153.98,  dam- 
ages. They  presented  an  appeal  to  the  circuit  court,  and  that 
court  dismissed  the  suit  on  the  ground  that  the  county  court 
had  no  jurisdiction.  It  does  not  appear  what  was  the  penalty 
of   the  administrator's    bond. 

Sec.  5,  Chap.  85,  Revised  Statutes,  provides  that  "probate 
justices  shall  have  jurisdiction  of  all  cases  of  debt  and  assump- 
sit, express  or  implied,  where  executors  or  administrators  shall 
be  parties,  plaintiff  or  defendant,  and  where  the  amount  on 
either  side,  claimed  to  be  due,  shall  not  exceed  one  thousand 
dollars."  Sec.  12  provides,  "that  administrators,  executors 
and  their  sureties,  may  be  sued  on  their  bonds,  in  the  probate 
court,  subject  to  the  limitation  contained  in  section  five  of  this 
chapter,  and  the  proof  and  proceeding  shall  be  as  in  ordinary 
cases."  The  act  of  the  12th  February,  1849,  transfers  this 
power  and  jurisdiction  to  the  county  court.  Sec.  69,  Chap. 
109,  Rev.  Stat,  provides,  that  the  bonds  of  executors  and  admin- 
istrators, "  may  be  put  in  suit  and  prosecuted  against  all  or  any 
one  of  the  obligors  named  therein,  in  the  name  of  the  people  of 
the  State  of  Illinois,  for  the  use  of  any  person  or  persons  who 
may  have  been  injured  by  reason  of  the  neglect  or  improper 
conduct  of  any  such  executor  or  administrator  as  aforesaid,  and 
such  bonds  shall  not  become  void  on  the  first  recovery  thereon, 
but  may  be  sued  upon  from  time  to  time,  until  the  whole  shall 
finally  be  recovered." 

Under  these  provisions  the  jurisdiction  of  the  county  court 
does  not  depend  on  the  penalty  of  the  bond.  It  is  the  amount 
claimed  to  be  due  to  the  party  for  whose  use  the  action  is  brought 
that  determines  the  question  of  jurisdiction.  If  that  does  not 
exceed  one  thousand  dollars,  it  is  the  duty  of  the  court  to  hear 
and  decide  the  case.  The  judgment  need  not  be  for  the  penalty 
of  the  obligation,  but  only  for  the  damages  the  party  has  sus- 
tained by  the  failure  to  perform  its  condition.  Such  a  judgment 
will  not  bar  another  action  on  the  bond,  but  suits  may  continue 
to  be  prosecuted  thereon,  until  the  whole  amount  of  the  penalty 
is  recovered.  Robertson  n.  The  County  Com7nissio7iers,  5  Gilm. 
559,  arose  under  a  somewhat  similar  statute,  and  is  an  authority 
very  much  in  point.  According  to  that  case,  the  amount  of  the 
damages  sustained  by  the  party  to  whose  use  the  action  is  brought, 
and  not   the  penalty  of  the  bond,  is  the  test  of  jurisdiction. 

It  may  perhaps  be,  when  a  judgment  is  entered  for  the  penalty 
by  the  circuit  court  in  an  original  action  upon  a  bond  of  this 
character,  that  the  judgment  may  be  pleaded  in  bar  of  a  second 
action,  (a)  But  such  a  defense  would  be  sustained  on  the  ground 

(ffi)   Contra.     People  vs.  Randolph,  24  111.  R  324. 
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that  the  obligation  was  merged  in  the  judgment,  and  therefore 
no  further  action  could  be  maintained  upon  it.  The  judgment 
would  stand  as  security  for  any  additional  breaches  of  the  con- 
dition of  the  bond  ;  and  the  proper  remedy  of  a  party  would  be 
to  suggest  such  breaches  and  have  his  damages  assessed  in  the 
same  proceeding. 

In  this  case  the  circuit  court  erred  in  dismissing  the  suit.  It 
should  have  retained  the  case,  and  rendered  judgment  for  the 
amount  of  damages  established  by  the  evidence. 

The  judgment  is  reversed  and  the  case  remanded. 

Judgment  reversed. 


Thomas  Morgan  and  Andrew  J.  Morgan,  Plaintiffs  in  Error, 
V.  George  Camp,  Defendant  in  Error. 

ERROR  TO  PIKE. 

Yor  tlie  taxes  due  for  1846,  in  order  to  give  the  court  jurisdiction,  the  collector's 
report  and  his  notice  of  application  for  judgment  must  be  substantially  as  re- 
quired by  the  statute.    The  heading  required  by  the  statute  is  necessary. 

The  collector's  report  should  show  on  its  face  in  what  county  the  lands  are  sit- 
uated, and  the  year  for  which  the  taxes  are  assessed. 

The  notice  of  the  sale  must  conform  to  the  statute,  or  the  collector  has  no  au- 
thority to  sell. 

This  cause  was  commenced  in  Scott  county,  and  was  removed 
by  change  of  venue  to  Pike  county.  It  was  there  heard  before 
MmsHALL,  Judge,  at  the  October  term,  1851. 

M.  McCoNNEL,  for  Plaintiffs  in  Error. 

D.  A.  Smith,  for  Defendant  in  Error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
•Gamp  against  Thomas  Morgan  and  Andrew  J.  Morgan,  to 
recover  the  possession  of  lots  twenty-two  and  twenty-four,  in 
the  town  of  Winchester,  Scott  county.  The  plaintiff  claimed 
title  to  the  lots,  by  virtue  of  a  sale  of  same  for  taxes,  made  on 
the  2nd  of  June,  1846,  under  a  judgment  of  the  Scott  circuit 
court.  He  introduced  certified  copies  of  the  report  of  the  col- 
lector, the  notice  of  the  application  for  judgment,  the  judgment, 
the  precept,  and  the  sherifPs  deed.  The  collector's  report  was 
thus  described : 

"Daniel  Avery,  sheriff  and  ex  officio  collector  of  taxes  for  Scott  county,  Illinois, 
for  the  year  1845,  exhibited  to  the  court  and  filed  a  list  and  description  of  real 
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estate,  situated  in  the  county  of  Scott,  charged  with  taxes  for  the  year  1845,  and 
upon  which  said  taxes  have  not  been  paid,  which  Ust  and  description  is  recorded 
on  the  pages  following,  to  wit : 


OWNER. 

1 

LOTS  IN  WINCHESTEE. 

0.  T. 

Same. 
Same. 

L. 

Value. 

SiplOO 
200 

Tax. 

Costs. 

A.  J.  Moi-gan. 
Same. 

22 
24 

70 

?140 

25" 

The  collector  gave  notice  in  the  advertisement,  that  he  would 
sell  the  lands  and  lots  described  in  the  report,  "for  the  amount 
of  interest  and  costs  dae  thereon."  This  evidence  was  all 
received  against  the  objections  of  the  defendants.  The  jury 
found  the  issue  in  favor  of  the  plaintiff,  and  the  court  refused 
to  grant  a  new  trial. 

First.  The  statute  prescribes  the  form  of  the  collector's  report. 
It  is  to  commence  thus:  "  List  of  lands  and  other  real  estate,  sit- 
uated in  the  county  of ,  on  which  taxes  remain  due  and  unpaid 

for  the  year  herein  set  forth."  The  statute  also  provides  that  the 
clerk,  "upon  the  filing  of  such  report  and  certificate  of  publi- 
cation by  the  collector,  shall  receive  and  record  the  same  in  a 
book  to  be  kept  for  that  purpose,  in  which  he  shall  enter  all 
judgments,  orders  and  other  proceedings  o£  the  court  in  relation 
thereto,  and  shall  keep  and  preserve  the  same  as  part  of  the 
records  of  his  office."  Rev.  Stat.,  Chap.  89,  Sees.  46  and  57. 
This  court  said,  in  Spel/?na?i  v.  Curtenius,  12  111.  409  :  "  To  give 
the  court  jurisdiction,  it  is  essential  that  the  collector  should 
make  a  report,  and  give  notice  of  the  application  for  judgment, 
substantially  as  required  by  the  statute.  The  report  and  notice 
are  the  foundation  of  the  whole  proceeding,  and  without  them 
the  court  would  have  no  authority  to  enter  judgment."  It  was 
held  in  Pickett  v.  Hartsock,  15  111.  279,  that  a  collector's  report 
without  the  heading  prescribed  by  the  statute,  was  not  sufficient 
to  confer  jurisdiction  on  the  court  to  enter  judgment.  The 
report-in  the  present  case  is  essentially  defective.  It  does  not 
contain  the  heading  required  by  the  statute.  It  does  not  show 
on  its  face  in  what  county  tho  lands  are  situated,  or  the  year  for 
which  the  taxes  were  assessed.  The  preface  of  the  clerk  does 
not  remedy  the  defect  in  the  report.  The  law  requires  him  to 
record  the  report  at  large ;  and  he  certifies  the  paper  offered 
in  evidence  to  be  "a  full,  true  and  correct  copy  of  the  report 
of  the  collector."  He  must  intend  that  it  is  a  complete  tran- 
script of  the  report,  (a) 

Second.  There  is  another  fatal  objection  to  the  tax  title.  It 
is  the  duty  of  the  collector  to  give  notice  in  the  advertisement, 
that,  on  the  fourth  Tuesday  succeeding  the  commencement  of 
the  court,  ' '  all  the  lands  against  which  judgment  shall  be  pro  - 
nounced,  will  be  exposed  to  public  sale  at  the  court-house  of  the 

(a)    See  Pickett  v3    Ilartsock,  IG  m .  R.  283.,  and  notes,  2  Ind.  R.  651. 
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said  county,  for  the  amount  of  said  taxes,  interest  and  costs 
due  thereon."  Rev.  Stat.,  Chap.  89,  Sec.  47.  A  collector  has 
no  authority  to  make  a  sale  without  giving  this  notice.  («)  A  party 
cannot  be  divested  of  his  title,  unless  this  requirement  of  the 
statute  is  observed.  The  advertisement  in  this  case  was  clearly 
defective.  It  did  not  apprise  the  owner  that  his  property  would 
be  sold  for  taxes.  The  sale  for  the  taxes  charged  against  the 
lots  was  unauthorized  and  void. 

The  plaintiff  acquired  no  title  to  the  lots  by.  virtue  of  the 
sale  for  taxes.  The  judgment  must  therefore  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 

(fl)  And  report  thei-eof,  Morrill  vs.  Swartz,  39111;  K.IOS;  and  record  thereof,  Dukes 
vs.  Kowley,  2illl.  K.  221. 


George  Stone  et  al..  Appellants,  v.  Jonathan  Wood,  Adminig^ 
tratorrfe  bonis  non  of  the  estate  of  Calvin  R.  Stone,  deceased, 
Appellee. 

APPEAL  FROM    PIKE. 

The  judgment  of  acounty  court,  allowing  the  debt  of  a  creditor  against  an  estate, 

is,  as  between  the  creditor  and  the  administi-ator,  conclusive,  till  reversed  oi' 

impeached  for  fraud. 
But  when  an  administrator  applies  for  leave  to  sell  the  real  estate  for  the  purpose 

of  paying  such  judgment,  it  is  not  conclusive  as  against  an  heir,  and  he  may 

contest  the  application,  unless  he  has  been  made  a  party  to  the  judgment,  by 

joining  in  taking  an  appeal  from  it  to  a  superior  court,  (a) 
An  administrator  is  not  bound  bylaw,  to  pay  taxes  on  the  real  estate  left  by  the 

decedent. 
A  judgment  against  an  administrator,  is  not  a  judgment  against,  or  alien  upon 

the  laud  left  by  the  decedent. 
A  creditor  having  a  judgment  against  an  administrator,  cannot  sue  out  a  scire 

facias  upon  the  judgment  against  an  heir,  to  make  it  chargeable  upon  the  land. 
An  heir  is  not  a  privy  to  a  judgment  against  an  administrator. 
A  judgment  against  an  administrator  is  «?'^■ff^a/ttc^■e  evidence  of  the  existence  of  a 

debt  against  the  estate,  as  against  an  neir. 

In  October,  1851,  Jonathan  Wood,  administrator  de  bonis 
non  of  Calvin  R.  Stone,  deceased,  petitioned  the  Circuit  Court 
of  Pike  county,  showing  that  Stone  died  in  the  year  1838, 
intestate  ;  that  administration  upon  his  estate  was  first  granted 
to  one  Peabody,  who  died  before  any  settlement  whatever  was 
made  of  Stone's  estate;  that  in  Feburary,  1841,  letters  of 
administration  de  bonis  non  were  granted  to  said  Wood,  who 
took  upon  himself  the  business  of  said  administration  ;  that  Stone 
left  no  personal  property  in  the  State  of  Illinois  ;  that  a  con- 
siderable amount  of  indebtedness  was  proved  against  Stone's 
estate  ;  that  estate  was  insolvent  so  far  as  personal  estate  was 

(a)    Ante.  71. 
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concerned ;  that  petitioner  was  ordered  by  the  Probate  Court 
to  petition  for  the  sale  of  real  estate,  ^Yhich  he  did  in  Septem- 
ber, 1841  ;  order  for  sale  granted,  and  sale  made,  and  proceeds 
applied  in  discharge  of  indebtedness;  that  account  current  was 
rendered  and  approved,  leaving  a  balance  of  $45  in  the  hands 
of  petitioner ;  that  since  then,  no  personal  property  of  deceased 
has  been  discovered;  that  at  April  term,  1851,  of  Pike  County 
Court,  one  Lippincott  sued  petitioner,  who  appeared  in  said 
County  Court  by  himself  and  attorney,  and  defended,  but  said 
Lippincott  obtained  an  allowance  against  the  estate  of  Stone  for 
$332.65,  to  be  paid  out  of  property  not  theretofore  inventoried  ; 
that  Lippincott  filed  an  inventory  of  real  estate,  (describing  it); 
that  upon  the  filing  of  this  inventory,  the  County  Court  ordered 
petitioner  to  make  application  for  the  sale  of  this  real  estate ; 
petition  sets  forth  the  notice  given  and  the  names  of  the  heirs. 
The  petition  further'  states  that  I.  N.  Morris,  at  the  September 
term  of  said  County  Court,  was  allowed  against  Stone's  estate, 
the  sum  of  $2,259,  to  be  paid  out  of  any  money  or  estate  not 
inventoried  or  accounted  for  ;  that  petitioner  appeared  by  attor- 
ney, and  contested  this  claim  set  up  by  Morris  ;  that  Morris 
filed  an  additional  inventory,  and  that  petitioner  was  directed 
to  apply  for  leave  to  sell  this  additional  property,  praying  that 
the  widow  and  heirs  of  Stone  might  be  made  parties,  etc.,  and 
for  an  order  of  sale.  A  supplemental  petition  was  afterwards 
filed,  setting  forth  the  discovery  of  other  real  estate,  with  a 
prayer  for  the  sale  thereof. 

A  guardian  ad  litem  was  appointed  to  represent  the  minor 
heirs,  who  answered,  admitting  the  appointment  of  administra- 
tors, but  denying  any  knowledge  of  the  claim  of  Lippincott,  and 
that  Stone  was  indebted  to  him,  averring  that  said  wards  were 
non-residents,  and  were  never  made  parties  to  any  proceeding 
taken  in  reference  to  the  proving  of  the  claim ;  asserting  that 
Stone  died  in  April,  1838,  and  that  the  notes  which  were  the 
foundation  of  Lippincott's  claim,  bear  date  and  were  actually 
made  by  one  Greorge  Bartlett,  (who  signed  said  notes,  "  W.  S. 
Mill  Co.,  by  George  Bartlett,  Agent,")  in  February,  1839,  long 
after  the  decease  of  Stone  ;  that  if  Stone  was  a  partner  in  any 
mill  company,  the  partnership  was  dissolved  by  his  death.  The 
ansAver  of  the  guardian  ad  litem,  also  set  out  the  origin  of  the 
claim  of  Morris,  which  was,  that  the  father  of  Morris  had 
accepted  and  paid  two  drafts  by  Stone  upon  him  to  the-  amount 
of  twelve  hundred  dollars,  for  land  sold  by  Stone  to  the  father 
of  Morris,  the  value  of  which  had  been  fraudulently  represented 
by  Stone  to  the  father  of  Morris,  in  consequence  of  Avhich,  the  lat- 
ter repudiated  the  sale,  and  I.  N.  Morris,  becoming  the  beneficial 
owner  of  the  claim  proved  against  the  estate  of  Stone,   arising 
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out  of  this  transaction,  his  claim,  with  interest  included, 
amounted  to  the  said  sum  of  ^2,259.  The  answer  of  the  guar- 
dian ad  litem  stated  objections  to  the  allowance  of  this  claim,  and 
asked  to  have  the  petition  for  an  order  of  sale  dismissed.  Excep- 
tions were  filed  to  the  answer  of  the  guardian  ad  litem.  The 
fourth  and  fifth  exceptions  were  sustained  by  the  Circuit  Court. 

The  fourth  exception  was  as  follows:  "  Said  ansAver  does  not 
show  either  fraud  or  mistake  in  the  allowance  by  the  County 
Court  of  the  claims  of  the  said  I.  N.  Morris  against  the  said 
estate,"  and  the  fifth  as  follows:  "Said  answer  seeks  to  go 
back  of  the  adjudication  of  the  County  Court,  and  set  up  by 
way  of  bar  to  a  sale  of  the  land,  matters  adjudicated  and  set- 
tled ;  the  said  court  having  full  power  and  authority  to  make 
the  said  allowances,  and  adjudicate  upon  said  claims." 

A  sale  of  the  lands  in  accordance  with  the  prayer  of  the 
petition,  was  ordered  at  December  term,  1853,  of  Pike  Circuit 
Court,  Walker,  Judge,  presiding.  The  heirs  of  Stone  bring 
the  case  here,  and  assign  errors. 

W.  A.  and  J.  Grimshaw,  for  Appellants. 

C.  L.  HiGBEE,  for  Appellee. 

Catox,  J.  The  administrator  of  the  estate  of  Calvin  R. 
Stone  deceased,  applied  to  the  circuit  court  for  leave  to  sell 
real  estate  for  the  payment  of  debts  which  had  been  allowed 
against  the  estate  by  the  county  court.  Upon  the  hearing  of 
this  application  in  the  county  •  court,  the  heir  appeared  and 
offered  to  prove  that  the  claims  which  had  been  allowed  by  the 
county  court,  and  to  pay  which  the  real  estate  was  asked  to  be 
sold,  were  not  legally  and  justly  due  from  the  intestate,  and 
that  they  had  been  illegally  and  unjustly  allowed  by  the  county 
court.  The  county  court  refused  to  allow  this  defense,  from 
which  decision  the  heir  has  brought  this  case  here  for  review. 
This  requires  us  to  determine  what  effect  is  to  be  given  to  the 
order  of  the  county  court  allowing  the  claims  as  against  the 
heir  upon  such  an  application.  The  true  construction  of  our 
statute  of  wills  must  determine  the  question.  We  have  already 
decided  in  two  cases,  that  the  order  of  the  county  court  allowing 
the  debt  of  a  creditor  against  the  estate,  is  a  judgment  of  a 
court  of  competent  jurisdiction  in  favor  of  the  creditor  and 
against  the  administrator,  and  as  between  those  parties,  it  is 
necessarily  conclusive  till  reversed  by  a  superior  tribunal,  unless 
impeached  for  fraud.  Is  such  judgment  conclusive  against  the 
heir  when  the  administrator  applies  to  the  circuit  court  for 
leave  to  sell  the  real  estate  for  the  payment  of  such  judgment  ? 
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We  think  not.  Under  our  law  the  legal  title  to  the  personal 
estate  is  in  the  administrator,  while  the  title  to  the  real  estate 
descends  to  the  heir  at  law.  The  administrator  is  the  sole 
representative  of  the  personal  estate,  but  not  of  the  real  pro- 
perty. The  judgment  then  was  conclusively  binding  upon  the 
personal  estate,  for  the  representative  of  that  estate  was  before 
the  com't,  and  a  direct  party  to  that  judgment ;  but  the  heir 
was  not  before  the  court,  nor  a  direct  party  to  the  judgment. 
He  was  not  notified  to  appear  upon  that  trial,  nor  given  an 
opportunity  to  appear  and  contest  the  validity  of  that  judgment. 
It  is  true,  the  statute  gives  the  right  to  come  in  and  appeal 
from  such  judgment,  provided  he  happen  to  hear  of  it  in  time 
to  take  the  appeal ;  but  it  is  not  made  his  duty  to  do  so,  nor 
has  the  law  provided  that  he  should  have  notice  to  enable  him 
to  do  so.  (<z)  Had  he  thus  appeared  and  made  himself  a  party 
by  taking  an  appeal,  he,  as  a  party,  would  no  doubt  be  bound 
by  the  judgment  rendered  on  the  appeal.  Till  he  does  thus 
come  in,  he  certainly  is  not  a  party,  nor  is  he  even  a  privy, 
except  so  far  as  he  may  have  an  interest  in  the  personal  estate, 
as  being  entitled  to  the  residue  after  the  payment  of  the  debts. 
But  as  regards  the  real  estate,  we  think  his  position  essentially 
different.  There  the  title  is  vested  in  him,  and  is  placed 
beyond  the  reach  or  control  of  the  administrator,  except  the 
court  is  vested  with  authority,  upon  a  special  proceeding  against 
the  heir,  to  direct  him  to  sell  the  title  of  the  heir.  Nor  is 
the  administrator  bound  to  protect  the  real  estate.  He  is  not 
even  authorized  by  law  to  pay  taxes  upon  it ;  but  it  is  in  all 
respects  vested  in  and  under  the  control  of  the  heir.  To  it  the 
administrator  is  an  utter  stranger.  The  judgment  against  the 
administrator  is  not  a  judgment  against,  or  a  lien  upon,  the 
land.  The  creditor  cannot,  under  our  statute,  even  sue  out  a 
scire  facias  upon  that  judgment  against  the  heir  so  as  to  make 
it  chargeable  upon  the  land,  as  is  the  case  in  some  of  the 
States.  Were  such  the  law,  the  rule  might  be  different. 
Were  we  to  admit  the  heir,  so  far  as  it  might  affect  the  real 
estate,  a  privy  with  the  administrator  to  that  judgment,  the  con- 
clusion would  inevitably  follow  that  he  would  be  bound  by  it. 
But  such,  we  think,  was  not  the  intention  of  the  legislature. 
Before  the  administrator  can  acquire  any  right  to  interfere 
Avith  or  sell  the  real  estate,  he  is  required  to  institute  a  pro- 
ceeding in  the  circuit  court  citing  the  heir  before  it,  and  requir- 
ing him  to  show  cause  why  the  lands  should  not  be  sold 
to  pay  the  debts  of  the  estate.  The  law  then,  for  the  first 
time,  calls  him  into  court,  and  gives  him  an  opportunity  of 
being  heard,  and  of  contesting  the  validity  of  the  claims,  to 
pay  which,  his  land  is  asked  to  be  sold.     He  is  cited  into  court 

(a)    Ante.  71 
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for  some  purpose,  certainly.  It  may  be  said  that  that  purpose 
is  to  enable  him  to  show  that  the  personal  estate  is  not  ex- 
hausted, and  that  hence  there  is  no  occasion  to  resort  to  the 
real  estate.  The  statute  does  not  thus  limit  his  rights,  but  he 
is  required  "to  show  cause  why  it  should  not  be  sold  for  the 
purposes  aforesaid."  And  what  were  those  purposes  ?  In  the 
language  of  the  statute,  it  is  to  pay  the  debts  of  the  intestate. 
The  administrator  is  required  in  his  petition  to  give  a  schedule 
of  those  debts.  Shall  it  be  said  that  none  of  them  shall  be 
contested  by  the  heir  ?  There  is  as  much  authority  for  con- 
testing a  debt  which  has  been  passed  upon  and  approved  by  the 
probate  court,  as  one  which  has  been  admitted  by  the  adminis- 
trator to  be  just,  and  as  such  placed  in  his  schedule.  It  is  true 
there  may  not  be  as  much  necessity  in  the  former  as  in  the 
latter  case,  for  there  is  a  greater  presumption  that  a  claim  is 
just  which  has  received  the  sanction  and  judgment  of  the  pro- 
bate court,  than  one  that  has  not ;  and  for  that  reason  the 
judgment  of  the  probate  court  may  be  held  to  be  prima  facia 
evidence  of  the  validity  of  the  demand.  But  the  terms  of  the 
statute  are  broad,  and  give  him  as  much  right  to  contest  the 
one  as  the  other.  It  may  be  said,  that  the  creditor  is  not  a 
party  to  the  proceeding  on  the  application  to  sell  the  real 
estate  to  pay  his  debt,  and  is  not  called  upon  to  appear  there 
to  establish  his  claim,  and  the  administrator  may  not  have  the 
means  of  doing  so.  That  is  true ;  and  it  is  as  just  and  proper 
to  hold  that  the  creditor  is  not  bound  by  the  defense  which  has 
been  set  up  by  the  heir  in  a  proceeding  to  which  he  was  not  a 
party,  as  it  is  to  hold  that  the  heir  was  not  bound  by  the 
judgment  in  favor  of  the  creditor,  which  was  established  in 
the  absence  of  the  heir,  but  it  is  no  more  so.  The  creditor  not 
being  concluded  in  his  absence  by  the  decision  of  the  circuit 
court,  refusing  to  allow  his  claim  on  the  application  of  the 
administrator  to  sell  the  real  estate  of  the  heir,  he  has,  if  he 
thinks  he  can  establish  the  validity  of  his  claim,  but  to  sue  the 
heir  at  law,  and  thus  raise  the  question  directly  between  the 
parties  immediately  interested,  and,  if  he  can  obtain  a  judgment 
against  the  heir,  subject  the  lands  which  have  descended  to 
him  to  sale  for  its  satisfaction.  Thus,  all  parties  have  an 
opportunity  of  being  fairly  heard. 

I  have  found  no  case  in  point,  establishing  a  contrary  rule. 
It  is  true  the  books  are  full  of  cases  holding  that  privies  as 
well  as  parties  are  concluded  by  the  judgment  of  a  court  of 
competent  jurisdiction,  but  none  holding  that,  under  a  statute 
like  ours,  the  heir  is  a  party  to  a  judgment  against  the  admin- 
istrator. Did  the  statute  authorize  the  land  to  be  sold  under 
such  a  judgment,  its  effect  would  be  very  different. 
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But  authorities  are  not  wanting  of  the  highest  character 
directly  upon  the  point.  I  shall  only  refer  to  the  case  of  Gar- 
nett  V.  Macon,  6  Call.  308.  Chief  Justice  Marshall  in  that  case 
said :  ' '  The  defendants  insist  that  the  decree  against  the  per- 
sonal representative  of  George  Brooks,  is  conclusive  evidence 
against  the  devisee  of  the  existence  of  the  debt. 

*'  The  cases  cited  by  counsel  in  support  of  this  proposition  do 
not  decide  the  very  point.  Not  one  of  them  brings  directly 
into  question  the  conclusiveness  of  a  judgment  against  the  exec- 
utor in  a  suit  against  the  heir  or  devisee.  They  undoubtedly 
show  that  the  executor  completely  represents  the  testator  as  the 
legal  owner  of  his  personal  property  for  the  payment  of  his 
debts  in  the  first  instance,  and  is  consequently  the  proper  person 
to  contest  the  claims  of  his  creditors.  Yet  there  are  strong 
reasons  for  denying  the  conclusiveness  of  a  judgment  against 
an  executor  in  an  action  against  the  heir.  He  is  not  a  party  to 
the  suit,  cannot  controvert  the  testimony,  adduce  evidence  in 
opposition  to  the  claim,  or  appeal  from  the  judgment.  In  case 
of  a  deficiency  of  assets,  the  executor  may  feel  no  interest  in 
defending  the  suit,  and  may  not  choose  to  incur  the  trouble  or 
expense  attendant  on  a  laborious  investigation  of  the  claim.  It 
would  seem  um-easonable  that  the  heir  who  does  not  claim 
under  the  executor,  should  be  estopped  by  a  judgment  against 
him. 

"In the  case  of  Munford's  heirs  in  this  court,  the  question 
was  decided  against  the  conclusiveness  of  such  a  judgment,  and 
I  am  not  satisfied  that  the  decision  was  erroneous. 

"  This  case,  however,  varies  from  that  in  a  material  circum- 
stance. In  that  case,  however,  the  heir  was  bound  by  the  obli- 
gation of  his  ancestor,  and,  Avas  liable  to  the  creditor  directly. 
In  this  case,  the  creditor  is  bound  to  proceed  against  the  execu- 
tor, and  to  exhaust  the  personal  estate  before  the  lands  become 
liable  to  his  claim.  The  heir  as  devisee  may,  indeed,  in  a  court 
of  chancery  be  united  with  the  executor  in  the  same  action,  but 
the  decree  against  him  would  be  dependent  on  the  insufficiency 
of  the  personal  estate.  Since,  then,  the  proceeding  against  the 
executor  is  in  substance  the  foundation  of  the  proceeding  against 
the  heir  as  devisee,  the  argument  for  considering  it  as  prima 
facie  evidence  may  be  irresistible,  but  I  cannot  consider  it  as 
an  estoppel,  (a)  The  judgment  not  being  against  the  person  rep- 
resenting the  land,  ought,  I  think,  on  the  general  principle 
which  applies  to  give  records  in  evidence,  to  be  re -examinable, 
where  brought  to  bear  upon  the  proprietor  of  the  land." 

We  are  willing  to  hold,  with  this  case,  that  the  judgment 
against  the  administrator  is  prima  facie  evidence  of  the  exist- 
ence of  the  debt  against  the    estate   as  against  the  heir,  but 

(a)  Lapton  vs.  Janey,  13  Peters  R.  3&)  Hopkins  vs.  Mc' Co  Avn  19  Dl.  R.  11.3;  Mason 
vs.  Blair,  33  III  K.  20C. 
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further  than  this,  wc  cannot,  with  our  view  of  the  intention  of 
the  legislature  and  the  rights  of  the  heir,  feel  authorized  to 
extend  it.  If  he  can  show,  as  he  offered  to  do,  that  the  claims 
were  unjust,  and  that  not  one  cent  was  legally  due  upon  them 
from  his  ancestor,  the  doors  of  justice  should  not  be  closed 
against  him. 

The  judgment    must  be  reversed  and  the  cause   remanded. 

Jud gmcnt  revei^sed. 


ScATES,  J.,  DiSoENTmG.  The  only  point  upon  which  I  propose 
any  remarks  is,  as  to  the  eifect  of  a  judgment  of  the  county 
court  in  allowing  a  claim  against  an  estate.  That  court  has 
jurisdiction  of  the  subject  of  claims  of  the  kind,  and  had  of  the 
particular  claims  involved  in  this  suit,  which  were  allowed  by 
the  court,  and  the  administrator  directed  to  make  this  applica- 
tion for   a  sale    of  the   real  estate  to  pay  them. 

This  application  is  resisted  by  the  heirs  upon  the  ground  that 
these  debts  are  not  due  from  the  estate.  The  question  is  there- 
fore broadly  presented,  as  to  the  extent  to  which  heirs  are 
concluded  by  the  judgment  of  the  county  court  upon  matters  of 
debt  and  account,  litigated  before  them.  As  to  tlie  general  rule, 
I  need  only  refer  to  the  cases  of  Ralston  et  al.  v.  Wood,  15  El. 
168  ;  Gray  et  al.  v.  Gillilan  ct  al.,  15  111.  454,  to  sustain  the 
conclusiveness  of  judgments  upon  parties  and  privies,  and  those 
deriving  title  through  them,  upon  the  matters  investigated  and 
involved  in  the  issues  of  the  particular  cause.  And  the  policy 
of  the  laAv  does  not  stop  at  the  issues  and  facts  in  the  record, 
but  extends  a  like  protection  to  property  acquired  in  executing 
these  judgments,  though  they  be  erroneous,  and  afterwards 
reversed.  See  authorities  cited  in  Gil  man  et  al.  v.  Hamilton 
et  al.,  16  111.,  jiost. 

I  do  not  propose  again  to  discuss  these  questions  which  have 
been  fully  examined  and  discussed  in  the  above  cases,  and  are 
too  well  settled  upon  authority  to  require  a  re-examination. 

It  is  not  in  the  principles,  but  in  their  application,  that  a  dif- 
ference of  opinion  may  exist,  and  difiiculty  be  found. 

If  these  judgments  are  held  conclusive  upon  the  heirs,  it  is 
contended  their  inheritance  is  exposed,  after  exhaustion  of  the 
personalty,  to  be  taken  for  the  debts,  to  the  litigation  and  adjust- 
ment of  which  they  are  not  parties,  and  have  no  opportunity  of 
contesting  ;  and  their  rights  may  be  sacrificed  by  the  careless- 
ness, negligence,  ignorance  or  fraud  of  the  administrator;  and 
but  little  hope  left  to  tender  years,  of  being  able  to  expose  this, 
or  obtain  redress  therefor,  upon  arriving  at  years  of  discretion. 

On  the  other  hand,  it  is  the  creditor's  right  to  have  payment 
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out  of  the  land,  when  the  personalty  fails.  If,  after  he  has  fully 
litigated  and  established  his  demand  by  proof,  and  obtained 
judgment  for  his  debt,  binding  and  conclusive  upon  him  and  the 
estate  as  to  the  amount,  it  should  be  again  open  to  be  disputed 
and  litigated,  and  even  totally  disproved,  between  the  adminis- 
trator and  the  heirs,  on  an  application  for  a  sale  of  the  land  for 
its  payment,  in  which  he  is  no  party,  and  has  no  right,  notice 
or  opportunity  of  being  heard,  his  rights  may  be  sacrificed  by  the 
same  negligence,  ignorance  or  fraud  of  the  administrator.  Ad- 
ministrators would  have  little  knowledge,  inclination  or  oppor- 
tunity to  find  and  produce  the  necessary  evidence  to  sustain  a 
creditors'  claims.  Yet,  as  the  order  of  sale  is  frequently  the 
only  means  of  payment,  a  defeat  of  the  application  would  be, 
in  effect,  a  reversal  of  the  creditor's  judgment.  There  is  thus 
apparent  mischief  and  hardship  either  way ;  but,  to  avoid  one 
extreme,  we  should  not  run  into  the  opposite.  The  best  solution 
of  the  difiiculty  will  be  found  in  an  adherence  to  an  applica- 
tion of  analagous  principles,  in  dealing  with  and  administering 
this  secondary  real  estate  fund  of  assets. 

At  the  common  law,  lands  were  not  liable  for  debt,  neither  in 
the  life-time  nor  after  the  death  of  the  owner.  But  when  by 
statute  it  became  liable,  though  in  a  limited  extent,  by  analogy 
tlie  liens  and  principles  applicable  to  such  a  power  and  mode  of 
disposition  were  soon  applied  to  it,  and  statute  debtors  held  it, 
and  their  heirs,  devisees  and  purchasers  took  it,  subject  to  these 
liabilities,  for  the  satisfaction  of  creditors  out  of  the  annual 
issues. 

Under  our  statute,  lands  are  as  entirely  and  completely  liable 
for  debts  as  personalty ;  and  with  but  two  distinctions,  that  the 
personalty  is  the  primary  fund,  and  as  such,  the  title  and  pos- 
session pass  immediately  to  the  administrator  ;  the  realty  sec- 
ondarily, and  therefore  it  descends  and  the  titles  and  possession 
vest  sub  modo  in  the  heir,  subject  to  be  divested,  if  needed,  for 
the  payment  of  the  debt,  after  exhaustion  of  the  assets  of  the 
primary  fund. 

In  the  adjustment  and  recovery  of  debts  and  property  of  the 
estate,  and  litigation  and  settlement  of  demands  upon  it,  the 
administrator  represents  the  creditors,  heirs,  legatees  and  dis- 
tributees by  privity  of  estate,  or  by  operation  of  law,  so  that 
his  acts  are  binding,  and  judgments  to  which  he  is  a  party, 
conclude  him,  the  creditors,  and  other  claimants  of  the  person- 
alty, even  including  the  sureties  on  the  administration  bond. 
(15  HI.  168.)  These  last,  it  is  said  in  Ralston  et  al.  v.  Wood 
above,  may  appeal  fi'om  judgment  on  settlement  of  administra- 
tor's accounts.  Nor  can  there  be  any  doubt  of  the  right  of  the 
others  to  a  like    appeal  from  the  "judgments,  orders  or  decrees" 
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of  the  county  court,  upon  like  principle,  under  the  138th  sec- 
tion of  the  statute  of  -wills,  (Rev.  LaAvs,  p.  5G4,  Sec.  138.) 
Where  does  the  analogy  end,  and  the  distinction  begin  ?  Is  it 
to  be  found  in  the  fact  that  the  land  is  but  a  secondary  fund, 
and  as  such  the  title  and  possession  descend  to  the  heir  in  the 
first  instance  ?  I  cannot  perceive  any  reason  from  this  for  a 
difference  or  distinction  as  to  the  power,  authority  and  obliga- 
tion of  the  administrator  to  settle,  nor  in  the  adjustment  of  the 
debts,  and  the  application  of  the  primary  fund.  Nor  is  any 
perceivable  in  the  jurisdiction  and  conclusiveness  of  the  judg- 
ments of  the  com-t  thereon.  If  this  power  and  jurisdiction  is 
essential  for  the  settlement  of  estates,  to  make  a  finality  of  the 
administration,  it  must  extend  to  and  bind  the  realty  as  a  sec- 
ondary fund,  at  some  time.  What  reason  or  analogy  is  there  to 
sustain  their  semi-obligations,  binding  all  interests  as  to  the  one 
fund,  and  of  no  obligation  as  to  the  other  ?  The  same  heirs, 
legatees  or  distributees,  are  owners  of  the  personalty  also,  sub- 
ject to  the  same  claim  of  creditors.  If  they  are  bound  as  to 
the  personalty,  it  must  be  because  they  are  privies  in  estate  or 
law.  The  administrator  does  not  take  the  personalty  in  his  own 
right,  but  as  trustee,  for  the  use  of  the  cestui  que  trusts,  includ- 
ing both  creditors  and  distributees,  legatees  and  heirs.  It  is 
true,  as  respects  the  personalty,  he  takes  the  title  and  possession 
with  the  power  and  right  necessary  to  fulfill  the  trust.  At  the 
same  time  and  by  the  same  means,  he  acquires  the  power  and 
right,  without  title  and  possession,  over  the  realty,  as  part  of 
the  same  trust,  and  for  the  same  objects.  But  the  exercise  of 
this  power  in  relation  to  the  realty,  depends  upon  a  contin- 
gency, the  insufficiency  of  the  personalty.  Now,  this  deficiency 
is  exhibited  as  the  natural  result  of  the  fulfillment  of  the  trust, 
in  regard  to  the  primary  or  personal  fund.  Before  this  fund 
can  be  applied  and  exhausted,  he  must  ascertain  what  is  due  to 
creditors.  Their  debts  must  6e  jororen,  established  and  settled 
in  an  authentic  and  obligatory  form,  and  one  that  will  justify 
and  discharge  the  administrator  in  paying  ;  otherwise  he  would 
be  guilty  of  a  breach  of  the  trust,  and  a  devastavit  of  the  fund. 
But  all  courts,  I  believe,  have  treated  these  orders  or  judgments 
of  probate  courts,  allowing  claims,  not  only  as  a  justification  for 
the  payment,  but  have  enforced  them  against  administrators,  and 
not  only  as  to  each  creditor  with  respect  to  his  individual  claim, 
but  as  among  all  the  creditors  and  distributees  of  a  surplus. 
No  other  rule  can  be  applied,  for  under  it  no  man  would  act  as 
administrator  in  a  trust  so  full  of  hazard  and  perplexity,  nor 
could  any  creditor  or  distributee  receive  his  own  with  any  confi- 
dence or  assurance  of  keeping  it. 
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I  am  reasoning  from  analogy.  When  the  law  subjected  lands 
to  the  payment  of  debts,  through  administrations,  and  to  the 
same  extent  as  the  personalty,  it  simply  postponed  or  deferred 
that  charge  upon  it,  until  the  other  fund  was  ascertained  to  be 
insufficient,  and  which  the  administrator  is  required  to  make 
appear  in  a  suit  against  the  heir  for  the  sale  of  the  land.  And 
in  order  to  do  this,  he  must  show  that  he  has  made  and  filed  an 
inventory,  an  appraisement  bill,  and  a  sale  bill  in  the  county 
court,  and  that  he  has  applied  the  proceeds  of  the  personaltyy 
or  such  part  as  have  come  to  his  hands,  towards  the  payment  of 
the  debts.  Rev.  Laws,  1845,  p.  559,  Sec.  108.  In  order  to  this 
he  is,  by  section  103,  to  make  a  just  and  true  account  of  the  per- 
sonal estate  and  debts.  Shall  he  be  required  anew,  and  like  the 
creditor,  to  produce  proof  to  establish  every  debt  allowed  by  the 
county  court  ?  No  man  would  accept  an  administration  on  su  ch 
terms,  unless  with  a  view  to  defraud  all  parties. 

By  section  125,  page  562,  the  county  court  is  required  to  make 
out  "  an  abstract  from  its  records,  of  the  debts  and  credits  of 
such  estate,  and  of  the  lands  owned  by  such  testator  or  intes- 
tate, from  the  inventory  of  such  estate,"  and  this  shall  be  pre- 
sented to  the  court  on  the  application  for  the  sale. 

So  far  as  these  debts  have  been  allowed  by  the  court  and 
passed  into  judgment,  surely  the  administrator  can  be  required 
to  present  no  further  or  better  proof  than  that  judgment.  For 
by  section  95,  the  administrator  shall  give  a  general  notice  for 
filing  claims,  and  all  claims  filed  under  it,  and  all  that  are  filed 
upon  special  notice  to  the  administrator,  as  by  sections  116,  IIT, 
and  118,  are  regarded  as  regular  suits,  and  full  proofs  required, 
and  judgments  given,  and  these,  the  administrator  is,  by  section 
120,  required  to  pay.  The  county  court  may  compel  him  to 
apply  for  an  order  of  sale,  (Sec.  114,)  and  he  is  chargeable 
with  all  the  real  estate  that  he  can  recover  upon  due  and  proper 
diligence  ;  (Sec.  92.)  The  county  court  shall  make  an  entry  of 
all  demands  allowed,  and  file  and  preserve  the  papers,  and  if 
the  administrator  pay  any  demand  before  its  allowance,  he  is 
required  to  establish  the  validity  of  the  claim  by  the  like  evi- 
dence as  is  required  in  other  cases.     (Sec.  122.) 

With  all  these  safe-guards  to  creditors  and  heirs,  is  also  the 
additional  one,  of  appeal  from"  all  judgments,  orders  or  decrees  " 
of  the  county  court,  "  in  favor  of  any  person  who  may  consider 
himself  or  herself  aggrieved  by  any  judgment,  order  or  decree 
of  the  court."     (Sec.  138.) 

While  the  heir  does  not  derive  his  right  or  title  to  the  realty 
through  the  administrator,  he  yet  holds  the  land  subject  to  the 
trust  in  the  hands  and  power  of  the  administrator,  and  so  I 
deduce,  by  the  strictest  analogy,  a  privity  in  estate  for  the  pur- 
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poses  of  the  administration.  I  am  not  disposed  to  avoid? 
explain  or  modify  the  consequences  to  which  this  analogy  leads 
me  ;  and  that  is  the  conclusiveness  of  these  judgments  upon  the 
heirs,  and  the  sale  of  their  estates.  The  stability  and  confi- 
dence of  human  aflfairs  demand  that  judgments  of  courts  possess 
this  character,  and  have  this  effect  upon  the  subject  matter,  aS 
among  all  the  parties  and  privies  whose  interests  are  involved. 
And  it  "would  seem  to  me  from  a  careful  examination  of  the 
decisions  of  the  American  courts,  that  the  distinction  taken  has 
been  predicated  upon  the  supposed  importance  and  character  of 
the  property  itself,  rather  than  the  relationship  of  its  owner. 
They  have  looked  to  the  inheritance  under  the  law  of  primogeni- 
ture, as  a  semi-sacred  propert}^,  and  have  forgotten  the  owner 
as  a  mere  distributee  of  the  surplus  of  the  personalty  under  the 
English  rule,  and  of  the  whole,  personalty  and  realty,  under 
ours.  And  I  am  unable,  upon  any  principle  of  law,  or  rule  of ' 
analogy,  to  give  these  judgments  any  effect  at  all  against  the 
heir,  without  extending  a  like  and  equal  effect  as  to  both  funds, 
realty  as  well  as  personalty. 

The  first  case  on  this  subject,  which  I  have  found,  and  I  sup- 
pose the  precedent  and  leading  case  on  this  subject,  was  decided 
in  1810,  by  Judges  Tucker  and  Fleming.  (Mason's  Devisees 
V.  Fcier^s  Administrators ^  1  Munf.  ■144.)  They  held,  that  a 
judgment  against  the  executors  was  no  proof  against  the  devisees 
of  the  land,  nor  the  heir,  Avhatever  might  be  the  case  as  to  per- 
sonalty, and  it  Avas  put  upon  a  want  of  privity.  This  last  doubt 
as  to  privity  in  relation  to  the  personalty,  seems  to  have  been 
oveiTuled  or  settled  otherwise  in  AtweWs  Administrators  v. 
Milton^  4  Hen.  and  Munf,  255,  by  holding  the  approval  of  the 
court  to  prima  facie  evidence. 

Chief  justice  Marshall  held  a  decree  against  the  personal 
representative,  as  jjrima  facie  only  as  to  the  heir  and  devisee, 
and  not  conclusive.  He  admits  that  the  administrator  com- 
pletely represents  the  estate  for  the  payment  of  the  debts,  and 
is  the  proper  person  to  contest  the  claims  of  creditors ;  yet  its 
conclusiveness  is  denied,  because  he  is  not  party  to  the  suit, 
cannot  controvert  the  testimony,  adduce  evidence  in  opposition, 
or  appeal  from  the  judgment.  Then,  again,  the  administrator 
may  feel  no  interest  in  defending  the  suit,  nor  choose  to  incur 
the  trouble  and  expense  attendant  upon  a  laborious  investigation. 
Because  the  heir  does  not  claim  under  the  administrator,  it  is 
unreasonable  he  should  be  bound  or  estopped  by  a  judgment 
against  him.      Garnett  v.  Macon,  6  Call.  337,  8. 

For  like  reasons,  the  case  in  1  Munford,  444,  was  followed 
and  approved  in  A^eal  v.  McCo?nhs,  2  Yerg.  11,  against  the  dis- 
senting opinion    of  Haywood,   J.,  who  portrays  the  inconven- 
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iences,  injustice  and  evils  to  the  opposite  interests,  from  tiie 
adoption  of  this  rule.  He  puts  it,  I  think,  upon  the  true  ground, 
by  leaving  it  open  to  attack  for  fraud,  as  other  judgments.  The 
same  doctrine  is  strongly  implied  in  the  principle  laid  down  in 
Grout  V.  Chamherlin,  4  Mass.  611,  12,  where  it  is  held  that  an 
administrator  de  bonis  non  cum  testamento  annea:o, cannot  main- 
tain a  writ  of  error  to  reverse  a  judgment  recovered  by  the 
original  executor — and  that  such  judgment  is  no  bar  to  an  action 
for  the  same  cause,  by  the  administrator.  And  so  again  in 
Thayer  et.  al.  v.  Hollis,  3  Met.  369.  But  the  former  was  put 
upon  a  strict  common  law  technicality,  and  the  latter  upon  a 
presumption  of  fraud  in  the  administrator,  in  not  relying  upon 
the  statute  of  limitation  to  bar  a  stale  demand.  Although  the 
question  was  not  presented  in  the  case  of  Scott  v.  Hancock^  13 
Mass.  162,  the  reasoning  of  Jackson,  J.,  tended  strongly  to 
this  view  of  the  subject. 

Chancellor  Kent,  in  Mooers  v.  White,  6'  Johns.  Chan.  385, 
quoted  and  approved  the  language  of  Jackson,  J.,  though  the 
decision  was  put  upon  a  difierent  ground,  the  staleness  of  the 
demand. 

The  case  in  1  Munford,  was  referred  to  as  law  by  Sudam 
Senator,  in  Osgood  v.  Manhattan  Company ,  3  Cow.  622,  and 
again  arguendo  by  the  Chancellor  in  Scott  v.  Young,  4  Paige 
Chan.  556. 

The  case  of  Callahan,  Administrator,  v.  Grisivold,  9  Mo. 
792,  seems  to  favor  the  same  doctrine ;  but  the  judgments  in  that 
case  seem  to  have  been  fully  impeached  for  fraud.  Extreme 
cases  form  dangerous  precedents.  Such  seems  to  have  been  the 
beginning  of  this  series  of  decisions.  There  was  no  other  proof 
but  the  judgment,  taken  upon  a  default,  and  evidently  the 
judges  believed  there  had  been  no  testimony.  The  administrator 
had,  by  his  negligence  in  suffering  judgment,  admitted  assets  ; 
the  creditor  had,  therefore,  a  remedy  against  him  at  law,  and 
in  refusing  relief,  on  that  account,  by  marshaling  the  assets  on 
the  land,  the  court  deny  the  liability  of  the  heir  to  lost  his 
inheritance  on  a  judgment  against  the  administrator. 

The  case  in  Missouri  was  an  apparently  premeditated  fraud, 
and,  therefore,  worse  material  for  manufacturing  a  leading  doc- 
trine. The  case  before  us  is  not  free  from  the  same  influence. 
We  see  just  enough  to  desire  to  look  deeper  into  it.  We  know 
enough  to  think  investigation  called  for.  Ten  years  after  an 
administration  had  been  apparently  settled,  judgment  is  obtained 
on  a  note  of  intestate,  bearing  date  after  his  death,  and  another 
large  judgment,  for  misrepresentation,  or  for  the  consideration 
paid  on  rescinding  a  conveyance  of  land.  We  naturally  desire 
to  look  into  and  inquire  about  the  transaction.     But  it  is  impos- 
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sible  to  do  so,  without  laying  down  a  general  rule,  Avhich  must 
apply  equally  to  all  other  cases,  even  those  where  we  should  not 
hesitate  a  moment  to  sanction  all  that  had  been  done. 

Some  of  the  courts  have  very  consistently  carried  out  the 
legitimate  analogies  of  the  rule,  and  held  that  sureties  of  the 
administrators  were  not  concluded  by  the  judgments  of  probate 
courts,  fixing  the  indebtedness  of  their  principal.  McKellar  v. 
Bowell  and  Camjjbell,  4  Hawk.  L.  and  Eq,  37  ;  McBride  v. 
Clark  et  al.^  ibid.  43  ;  Armistead  v.  Hanamond^  ibid.  340. 

This  court  held  otherwise,  in  Ralston  et.  al.  v.  Wood.,  cited 
above.  So  held  in  Kentucky,  in  Hohbs  and  another  v.  Middle- 
ton,  1  J.  J.  Marsh,  179,  and  many  others,  I  need  not  cite.  In 
Judge  of  Probate  v.  Robbin  et.  al.  ,  5  ]^.  Hamp.  246,  the  court 
say,  the  decree  of  distribution  to  the  widow  as  an  heir,  cannot 
be  collaterally  inquired  into  by  the  sureties  of  the  adminis- 
trators. And  similar  rulings  are  made  in  Pennsylvania.  This 
was  applied  to  an  order  of  the  court  of  ordinary  for  sale  of 
land,  as  conclusive  upon  the  heir  in  McDade,  Administrator ,  v. 
Burch.,  Administrator .,  7  Georgia,  559.  So  the  order  of  the 
orphan's  court,  on  settlement  of  a  guardian's  account,  was  held 
conclusive  upon  the  subsequent  guardian  and  the  ward.  Blount 
and  ivife  v.  Darrach^  4  Wash.  C.  C.  657.  I  cannot  predicate 
any  distinction  upon  a  supposed  difference  between  personal  and 
real  property,  or  the  primary  or  secondary  fund.  Frequently 
the  value  of  the  realty  is  nothing  in  comparison  with  the  per- 
sonality. Yet,  before  the  heir  can  have  either,  disencumbered, 
the  debts  must  be  settled.  If  those  having  interests  cannot 
trust,  and  are  not  to  be  bound  by  the  acts  of  the  administrator, 
and  the  judgments  of  the  proper  courts,  upon  the  several  trans- 
actions as  they  arise,  there  is  no  alternative,  but  a  bill  in  equity, 
to  make  all  parties  together.     This  would  be  absurd. 

The  administrator  is  clothed  with  the  power,  and  is  charged 
with  the  duty,  to  make  these  statements,  and  under  the  inspection 
and  sanction  of  the  court ;  and  they  ought  and  must  bind  all 
interests  affected,  or  they  should  bind  none.  They  may  be 
impeached  for  fraud.  But  until  so  impeached  for  fraud,  or 
grossness  of  malpractices  amounting  to  fraud,  they  should  con- 
clude all  interests  affected,  and  have  their  legitimate  fruits  in  a 
due  execution,  by  sale  of  property. 

I  agree  with  the  court  in  giving  the  judgment  all  the  effect 
they  assign  to  it,  but  would  likewise  give  it  further  full  eff"ect 
until  impeached  or  reversed. 
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Nicholas  King,  Appellant,  v.  John  C.  Hamilton,  Administra- 
tor of  William  King,  deceased,  and  others,  Appellees. 

APPEAL  FEOM  MOPtGAN. 

Where  it  appeared  that  a  party  in  1833,  had  left  wheat  in  the  hands  of  his  agent 
and  thereupon  returned  to  England,  and  remained  beyond  seas  luitil  1849,  when 
he  returned,  and  sought  in  1851  to  make  his  agent  answer  for  the  price  of  the 
wheat ; //tfW,  that  the  statute  of  limitation  had  run,  and  that  the  cause  of  ac- 
tion was  barred. 

Wliere  one  of  three  partners,  engaged  in  a  real  estate  adventure,  left  some  cattle 
with  his  co-partners,  bought  with  his  own  individual  means,  which  were  by 
them  converted  into  money,  and  that  money  by  them  again  invested  in  the 
genfiral  adventure ;  Held,  that  the  proceeds  of  the  ca|4:le  made  a  part  ol  the 
trust  fund,  and  continued  with  the  trust,  and  were  not  subject  to  be  barred  by 
statute  of  limitations,  as  between  trustee  and  cestui  que  trust. 

The  law  will  allow  expenses  and  charges,  to  trustees  and  partners,  if  provision 
is  made  by  agreement  therefor,  not  otherwise. 

The  allowance  of  interest  in  a  bill  or  an  action  for  an  account  as  between  part- 
ners, is  proper,  where  the  enterprise  contemplates  an  active  use  of  capital 
with  the  object  of  its  increase,  whether  the  capital  was  land  or  money. 

"Where  one  of  three  partners  took  a  portion  of  the  partnership  funds,  and  inves- 
ted it  in  lands  in  a  distant  State,  with  the  declared  intention  of  appropriating 
such  lands  to  his  own  use,  and  the  use  of  Ids  children;  Held,  that  the  other 
partners  might  follow  hnn,  and  claim  the  lands  in  which  the  money  had 
been  invested;  that  the  partner, in  such  a  case,  was  but  the  trustee." 

A  partner  in  such  case,  cannot  make  such  a  division  and  settlement  of  the  assets 
as  will  control  the  other  partners.  Such  a  use  of  the  joint  fands,  will  cre- 
ate a  resulting  trust. 

This  was  a  bill  in  chancery,  filed  by  Nicholas  King,  against 
John  C.  Hamilton,  administrator  with  the  will  annexed  of  Wil- 
liam King,  deceased ;  William  Thomas,  as  trustee  and  guardian 
of  five  minors  ;  John  Peter,  surviving  executor  of  Joseph  King, 
deceased,  and  surviving  guardian  of  his  two  infants,  and  against 
Mary  A.  R.  Wade  and  her  husband.  The  bill  alleges  that  com- 
plainant in  the  year  1829  was  a  resident  of  Yorkshire,  England, 
and  his  brothers,  William  and  Joseph,  were  residents  of  Illinois. 
That  during  that  year,  complainants  and  his  brothers  entered 
into  co-partnership,  for  the  purpose  of  dealing  in  real  estate, 
Avith  a  capital  of  ^1,810,  which  was  placed  in  the  hands  of 
William  and  Joseph,  in  the  proportion  of  three-fifths  for  com- 
plainant, and  one-fifth  for  each  of  the  others.  That  afterwards, 
several  pieces  of  land,  (describing  them,)  in  Morgan  and  Scott 
counties,  were  purchased  out  of  said  capital,  and  the  titles  in 
fee  made  to  complainant.  Some  of  these  lands  had  been 
improved,  and  some  had  not.  That  William  King  took  posses- 
sion and  control  of  a  part  of  these  lands,  and  improved,  rented 
or  occupied  them,  and  paid  taxes.  That  William  and  Joseph, 
as  attornies  in  fact,  conveyed  a  part  of  these  lands  to  one  Wag- 
goner, for  the  sum  of  $1,921 ;  and  William,  Joseph,  or 
one  of   them,  received  the  money.     That  William,  as  attorney 


DECEMBER  TERM,  1854.  191 


KiiiL'  v .  Hamilton. 


in  fact  of  complainant,  on  tlic  1st  of  August,  1844,  conveyed  to 
Jacob  Strawn,  other  tracts  of  said  land  for  $2,400,  an-d 
received  the  money.  That  Waggoner  re-conveyed  a  part  of  his 
purchase  to  complainant.  That  William  also  sold  another  part 
of  said  lands  in  April,  184G,  to  one  Richardson,  for  8808, 
receiving,  in  all,  from  said  sales,  $3,995.67;  of  which  sum, 
although  complainant  had  received  nothing,  he  was  entitled  to 
three-fifthg.  That  in  June,  1843,  William  being  in  England,  he 
and  complainant  made  a  memorandum  in  writing,  to  the  effect, 
that  as  complainant  had  advanced  fnree-fifths  of  the  said  capital, 
and  William  and  Joseph  each  one-fifth,  that  they  would  hold  the 
whole  of  said  properties  together,  with  their  proceeds,  whether 
by  sale  or  otherwise,  in  the  proportions  as  above ;  and  each 
agreed  to  account  to  the  others  for  any  of  the  money  or  other 
portions  of  the  property  they  then  had  received,  or  might  there- 
after receive.  This  memorandum  was  signed  by  William  and 
Nicholas.  That  on  the  return  of  William  King  to  Illinois,  Joseph 
King  was  too  sick  to  sign  the  memorandum,  of  which  sickness 
he  died,   and  never  signed. 

That  on  the  29th  of  June,  1843,  complainant  executed  his 
bond  to  William  King  for  $968,  bearing  interest  at  five  per 
cent.  That  on  the  28th  of  June,  1843,  complainant  paid  to 
William  for  Nicholas,  the  sum  of  four  hundred  and  seventy- one 
pounds  six  shillings  and  sixpence,  sterling  money,  which  Wil- 
liam gave  a  receipt  for,  and  was  to  pay  over  to  Joseph.  That 
Joseph  being  ill  on  the  return  of  William  to  the  United  States, 
William  did  not  pay  him  the  said  last  named  sum.  That  Joseph 
died,  leaving  a  will,  naming  his  brother  William  and  John  Peter 
as  executors  ;  who  assumed  such  duties,  and  were  also  appointed 
guardian  of  the  children.  That  William  accounted  tc  the 
estate  of  Joseph  for  the  above  last  named  sum,  received  in 
England  of  complainant.  That  in  1845  and  1846,  William 
used  $3,000  of  the  said  trust  or  partnership  funds,  in  the 
purchase  of  lands  in  the  county  of  Clayton,  in  loAva,  said 
lands  amounting  to  1428  acres,  more  or  less.  That  William 
published  his  last  will  in  August,  1842,  and  died  on  the  11th  of 
July,  1846.  That  William  Thomas  acts  as  guardian  of  his 
minor  childi'en,  and  John  C.  Hamilton  is  administrator,  with 
the  will  annexed,  of  said  William  King.  That  said  Thomas 
and  Hamilton,  or  one  of  them,  since  the  death  of  William  King, 
up  to  the  year  1850,  have  or  has  been  in  the  receipt  of  the 
rents  and  profits  of  certain  lands  referred  to  ;  of  which  com- 
plainant has  received  $256.37.  That  at  the  fall  term,  1849  of 
the  Morgan  Circuit  Court,  said  Hamilton  instituted  a  suit  by 
attachment,  againsi  complainant,  and  recovered  judgment  for 
some     $1,400.     That    one    Robert  Caulters    also    obtained    a 


192  SPRINGFIELD, 


Kingc  Hamilton. 


judgment  upon  an  attachment  process  against  complainant  for 
$5,745.95.  That  complainant  removed 'from  England  to  Illi- 
nois in  1849,  and  settled  in  said  county  of  Morgan.  That  at 
an  expense  of  $150,  for  advertising,  and  the  agency  of  David 
A.  Smith,  complainant  sold  643  acres  of  the  land  at  auction,  for 
$10,499.40,  partly  on  a  credit,  and  one-sixth  cash  in  hand  ;  and 
gave  the  cash  received,  together  with  the  notes,  into  the  hands 
of  Thomas,  -who,  as  trustee,  represented  Joseph  and-  William 
King,  deceased,  the  estates  of  said  Joseph  and  William  having 
each  one-fifth  of  said  interest,  and  complainant  three-fifths,  the 
said  three-fifths  to  be  applied  in  liquidation  of  said  judgments 
against  complainant.  The  bill  made  the  parties  as  first  stated 
and  prayed  that  the  said  Hamilton  and  Thomas  give  a  descrip- 
tion of  the  lands  in  Clayton  county,  Iowa,  and  when,  of  whom, 
and  with  what  funds,  said  William  King  purchased  the  same, 
and  that  complainant  be  declared  undivided  owner  of  three- 
fifths  thereof,  and  that  they  state,  if  funds  received  from  the 
sales  of  land  to  Strawn  and  Richardson,  were  not  invested  in 
said  Iowa  lands  ;  also  prayed  the  appointment  of  a  special  mas- 
ter, to  take  and  state  an  account  between  the  parties,  and  for  a 
decree  upon  the  account  so  reported.  The  amendments  to  the 
bill  showed  that  only  $2,507.30,  of  the  original  capital  was 
invested  in  lands,  and  that  a  portion  had  not  been  accounted  for 
by  William  and  Joseph  i^ing.  That  complainant  owned  forty- 
nine  head  of  cattle,  the  proceeds  of  which  were,  by  William  and 
Joseph,  invested  in  improvement  of  partnership  lauds,  and  also 
he  had  some  425  bushels  of  wheat,  which  remained  unaccounted 
for. 

Thomas,  for  himself  and  the  heirs,  answered,  denying  the 
partnership.  Denies  that  the  money  was  placed  in  the  hands  of 
William  King,  or  that  any  excess  beyond  the  amount  invested 
passed  into  his  hands  ;  that  William  was  in  any  way  indebted  to 
Nicholas  King.  Denies  that  any  account  was  kept  by  William 
or  Joseph  King  of  receipts  or  expenditures  connected  with  the 
lands.  Answer  states  that  nothing  is  known  of  the  sales  of  the 
lands,  save  what  appears  of  record.  As  to  purchases  in  loAva, 
nothing  is  known  except  from  hearsay  ;  but  do  not  believe  that 
the  whole  of  said  purchases  were  intended  for  the  benefit  of 
the  trust  fund,  but  that  William  purchased  a  portion  of  said 
lands  for  his  own  use  and  occupation,  and  other  portions  for 
two  step-daughters.  That  said  William  designed  to  account 
for  the  trust  fund  in  cash,  and  did  not  intend  that  Nicholas  or 
the  heirs  of  Joseph  should  have  any  interest  in  the  purchases 
in  Iowa.  Denies  that  the  money  received  from  Strawn  or 
Waggoner  went  into  the  Iowa  lands.  Hamilton's  answer  is 
of  the  same  import.     He  denies  any  consent  to  the  employment 
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of  Smith  as  agent  and  attorney;  that  this  employment  was  for 
the  exclusive  interest  of  Nicholas  King,  to  avoid  a  sale  of  the 
lands  by  the  sheriff  under  the  executions  against  him  ;  and  that 
he  was  more  than  compensated  for  the  services  of  Smith  by 
the  increased  price  which  the  land  brought,  upon  a  private  sale 
on  a  credit. 

A  special  master  was  appointed,  who  reported  the  partnership 
in  relation  to  the  purchase  of  the  lands  substantially  as  stated 
by  the  complainant,  but  that  the  investment  amounted  to  but 
^2,407.36,  which  was  made  by  complainant ;  that  the  lands  were 
sold  to  Strawn,  Waggoner  and  others  ;  that  complainant,  from 
his  individual  means,  purchased  and  left  on  one  of  the  farms, 
before  he  returned  to  England,  fifty  head  of  young  cattle,  four 
3^oke  of  oxen,  one  horse,  one  Avagon,  a  small  lot  of  hogs,  and 
some  farming  tools,  which  were  disposed  of  by  William  and 
Joseph,  and  the  proceeds  exptnded  by  them  in  the  management 
of  the  farm ;  that  they  also  sold  422  bushels  of  wheat  to  one 
Hodges  for  $425  ;  that  William  King,  in  his  own  name,  made 
the  purchases  of  land  in  Iowa  ;  and  that  they  were  made  on 
joint  account  with  moneys  derived  from  the  sale  of  Illinois 
lands,  with  the  exception  of  a  homestead  of  268  acres  ;  and 
that  one  v/itness  proves  that  the  two  step-daughters  Avere  to 
have  lands  conveyed  to  them,  when  he  should  receive  funds  of 
theirs  equiva  ?ent  to  the  cost ;  that  the  Illinois  lands  had  been 
disposed  of,  and  the  proceeds  divided  pursuant  to  the  agreement 
of  the  parties  interested  ;  that  the  agreement  and  allowance  to 
D.  A.  Smith  were  reasonable  and  proper,  and  ought  to  be 
charged  in  proper  proportion,  to  the  respective  parties. 

The  proportionate  allowances  to  and  against  the  several 
parties  to  the  bill,  were  also  stated  and  exhibited. 

At  a  special  term,  December,  1853,  of  the  Morgan  Circuit 
Court,  Woodson,  Judge,  presiding,  it  was  decreed  that  com- 
plainant should  recover  of  the  estate  of  William  King  $5,995.38, 
and  of  the  estate  of  Joseph  King  $272.24  ;  that  it  appearing  to 
the  satisfaction  of  the  court  that  the  said  William  King, 
deceased,  entered  the  Iowa  lands  for  the  use  of  himself,  his 
step- daughters,  etc.,  the  complainant  should  not  be  allowed  any 
right,  title  or  interest  in  them.  The  complainant  appealed,  and 
assigned  several  errors  ;  and  among  them  that  he  had  not  been 
decreed  an  undivided  three-fifths  of  the  lands  in  Iowa. 

D.  A.  Smith,  for  Appellant. 

Thomas  and  Brown,  for  Appellees. 
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ScATES,  J.  This  was  a  bill  for  an  account,  as  originally 
framed,  for  an  account  as  between  partners ;  as  amended,  it 
embraces  two  items,  claimed  individually  b}'  plaintiff,  but  which 
were  as  strictly  and  technically  a  trust  as  the  partnership 
affairs.  I  shall  only  notice  the  pleadings  and  evidence,  as  they 
present  the  questions  argued  before  us. 

First,  in  relation  to  the  statute  of  limitations  to  the  two  indi- 
vidual items  of  account. 

By  the  statute,  "  replications  shall  be  general,  with  the  like 
advantages  to  all  parties,  as  if  special."  (Rev.  Laws,  1845,  p. 
96,  Sec.  31.)     The  proof  has  made  it  specific. 

The  pleadings,  proofs  and  exhibits  show  that  plaintiff  was  a 
resident  of  England,  and  remained  beyond  the  limits  of  this 
State  until  1849,  when  he  returned  to  this  State,  and  com- 
menced this  action  January  31st,  1851.  But  the  act  of  1827, 
which  contained  an  exception  in  favor  of  non-residents,  was 
repealed  in  this  particular  act  of  1837.  (See  acts  1837,  p.  160, 
and  Rev.  Laws,  1833,  p.  442,  Sec.  7.)  So  the  statute  has  run, 
and  the  cause  of  action  is  barred  as  to  any  claim  for  wheat. 

In  relation  to  the  cattle,  the  proofs  show  that  they  were 
bought  and  left  upon  the  farm  by  plaintiff,  in  1831.  His  two 
brothers  carried  on  the  farming  and  improvements  on  the  part- 
nership account  during  1831,  1832,  and  1833.  In  the  spring 
of  1831,  part  of  the  cattle  were  sold  for  $374,  and  in  the  spring 
of  1833,  another  part  were  sold  for  $512  ;  and  these  sums  were 
spent  for  current  expenses  and  improvements  on  the  farms, 
while  managed  by  them.  Afterwards,  the  remainder  were  sold 
to  a  lessee,  and  the  amount  included  in  a  note  for  his  other 
indebtedness  to  plaintiff,  which  was  executed  at  the  instance, 
and  left  in  the  care  of  William  King,  the  acting  manager  there- 
after ;  which,  since  his  death,  has  been  found  among  his  papers, 
and  delivered  to  plaintiff.  yv''e  are  satisfied  from  the  evidence 
that  these  cattle  belonged  to  plaintiff,  individually.  But  the 
only  evidence  upon  which  we  can  form  an  opinion  as  to  the  pur- 
poses, objects,  and  intention  with  which  this  property  was  left 
in  care  and  management  of  William  and  Joseph,  the  two  acting 
partners,  and  its  connection  with  the  partnership  enterprise,  is 
the  actual  disposition  made  of  it  by  them.  From  this,  it  would 
seem,  that  the  partnership  enterprise  contemplated  improving 
and  tilling  the  lands,  or  some  of  them,  which  they  actually  did 
for  three  years  after  plaintiff  left  the  country.  In  this  view,  we 
should  treat  the  cattle  as  an  advancement  of  private  funds  to  be 
used  for  partnership  purposes.  When  it  was  to  be  accounted 
for,  whether  before  the  general  or  special  partnership  accounts 
were  taken,  does  not  appear ;  consequently,  it  is  not  shown 
when  the  cause  of  action  accrued.     The  cattle  were  as  purely 
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a  trust,  as  the  partnership  property.  It  is  true,  an  action  a 
law  might  lie  for  the  cattle,  or  the  proceeds,  as  upon  any  othc 
similar  bailment,  when  a  right  to  the  return  of  either  accrued 
according  to  the  terms  of  the  contract.  But  when  was  that  ? 
If  the  bailment  was  to  continue  during  the  partnership,  as  an 
advancement  for  partnership  purposes,  it  would  end,  and  an 
action  accrue,  upon  a  dissolution,  or  the  taking  of  the  partner- 
ship account.  This  is  so  intimately  blended  with  the  funds,  the 
management  and  duration  of  the  partnership,  as  part  of  the 
means  of  carrying  it  on,  that  we  cannot  by  arguments,  presump- 
tion or  intendment,  supply  the  deficiencies  in  the  evidence  in  not 
showing  when  plaintiff  could  have  withdrawn  it  from  partner- 
ship uses.  Three  hundred  dollars  were  returned  to  plaintiff  in 
the  shape  of  the  note  referred  to,  and  by  the  other  partners. 
But,  in  taking  the  account  as  between  plaintiff  and  his  brother 
and  partner,  William  King,  this  sum  with  interest  has  been 
allowed  the  latter.  This  appears  to  us  to  be  erroneous.  The 
statute  of  limitations  cannot  be  made  to  operate  as  a  set-off, 
and  under  it,  recover  what  has  been  paid.  We  presume  this 
was  done,  under  the  view  that  the  cattle  were  partnership  pro- 
perty, and  one  was  chargeable  with  what  he  received,  and  the 
other  entitled  to  credit  for  his  payments.  But  taking  a  different 
view  of  the  ownership,  from  the  positive  evidence  of  a  nephew, 
who  lived  with  the  partners  here,  and  knew  from  them  much  of 
the  condition  of  the  partnership  property,  its  management  and 
condition,  we  do  not  feel  at  liberty  to  disregard  his  positive 
statements,  upon  doubtful  presumptions  which  have  no  founda- 
tion to  rest  upon. 

We  must  therefore  put  the  proceeds  of  the  two  sales  of  the 
cattle,  as  individual  property,  and  from  its  intimate  connection 
and  use  with  the  partnership  enterprise,  we  must  put  it,  in  rela- 
tion to  the  statute  of  limitations,  upon  the  same  footing  as  the 
partnership  trusts  themselves,  and  as  a  continuing  trust. 

The  statute  of  limitations  will  not  bar  these,  as  between  trustee 
and  cestui  que  trusty  (Angell  on  Limitations,  161,  2),  whether  it 
be  of  personalty  or  realty.     Ibid.  507. 

The  distinction,  as  to  its  not  belonging  exclusively  to  a  court 
of  equity,  as  in  Lyon  v.  Marclaij^  1  Watts,  275,  or  its  staleness 
by  great  lapse  of  time,  as  in  Fiatt  v.  Vaftier,  9  Pet.  416,  and 
Mc Knight  v.  Taylor,  1  How.  U.  S.  R.  161,  do  not  affect  it,  as 
before  remarked,  because  it  is  so  intimately  blended  with  the 
partnership  enterprise,  as  a  continuing  equitable  trust,  that  we 
are  not  shovm  when  that  partnership  lost  the  right  to  its  further 
use,  and  when  the  action  acci-ued  for  a  return  of  this  sum. 

We  are,  therefore,  of  opinion  that  in  taking  the  account, 
plaintiff  should  have  been  allowed  this  sum  against  the  partner- 
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ship,  and  not  William  King,  with  interest.  Neither  should  he 
be  charged,  nor  William  King  credited,  with  the  $300,  the 
balance  of  the  proceeds  of  the  cattle,  paid  over  in  the  note  on 
his  nephew,  John  King. 

There  was  an  allowance  to  William  King,  the  acting  partner, 
for  services,  for  about  twelve  years,  at  ^11.25  per  annum,  with 
interest. 

The  law  will  allow  the  expenses  and  charges  of  trustees  and 
partners.  But  if  no  provision  is  made  for  compensation,  by  deed 
of  trust,  or  articles  or  terms  of  the  partnership,  they  are  not 
entitled  to  it  for  services  ;  all  the  partners  are  bound  to  render 
their  service  and  skill,  unless  exempted  by  agreement.  If 
exempted,  and  service  is  rendered,  it  may  demand  pay.  1 
Johns.  Chan.  510,  535,  623,  629,  431  ;  1  Monr.  151  ;  11  111.  397, 
398.  Story  on  Part.,  Sec.  182.  (a)  And  upon  these  principles,  the 
item  of  $150  to  D.  A.  Smith,  is  a  proper  expense.  The  allow- 
ance of  interest,  we  think,  was  proper,  upon  ihe  items  of  mutual 
account ;  not  on  account  of  long  delays,  but  because  the  whole 
enterprise  contemplated  an  active  use  of  capital,  with  the  object 
of  its  increase,  whether  in  land  or  money. 

The  most  important  question  presented  is  for  the  ascertainment 
of  the  right  to  about  1400  acres  of  land  in  Clayton  county, 
Iowa,  purchased  by  William  King,  in  his  own  name,  just  before 
his  death,  in  1846. 

We  believe  the  evidence  satisfactorily  shows  that  these  lands 
were  purchased  with  the  partnership  moneys,  and  that  there  is, 
therefore,  a  resulting  trust  to  plaintiff,  and  the  heirs  of  Joseph 
King,  in  the  proportion  of  three-fifths  to  the  former,  and  one- 
fifth  to  the  latter,  which  is  very  clearly  proven  to  be  their  pro- 
portionate interests  in  the  partnership  property.  The  court 
should,  therefore,  have  made  its  decree  accordingly.  This  prin- 
ciple was  laid  down  in  Coates  v.  Woodivorth,  13  111.  654,  and 
Willia77is  V.  Brown  et  al. ,  14  111.  203.  2  Story  Eq.  Juris. ,  Sees. 
1207,  1210,  1211. 

The  reasons  which  have  brought  us  to  this  conclusion  upon 
the  evidence,  we  can  briefly  state. 

•  It  is  clearly  proved,  and  admitted  on  both  sides,  that  plaintiff 
owned  three-fifths,  William  one-fifth,  and  Joseph  one-fifth  of  the 
lands  in  Illinois.  Part  of  these  lands  were  sold  to  Strawn,  and 
part  to  Kichardson. 

John  King  testifies  that  the  money  which  was  taken  to  Iowa 
and  laid  out  in  lands  there,  was  obtained  of  Strawn  and  Richard- 
son. Mrs.  William  King  corroborates  him  as  to  the  money  fi'om 
Richardson.  We  can  entertain  no  doubt  upon  this  proof  of  the 
ownership  of  the  money.  But  it  is  further  corroborated  by 
William  King  himself,  in  his  letter  to  plaintiff.     Speaking  of  the 

(o)    Ante.  38. 


DECEIMBER  TERM,  1854.  197 

King  V,  Hamilton. 

sales,  value,  etc.,  of  the  Illinois  lands,  he  declared  his  purpose 
to  go  beyond  the  Mississippi,  into  the  country  west,  to  look  at 
it,  with  a  view  to  investment. 

It  is  sought  to  rebut  this  resulting  trust,  by  showing  that 
William  bought  the  greater  part  of  these  lands  for  a  homestead 
and  the  remainder  for  John  King,  and  his  step- daughter ;  and 
that  he  intended  removing  to  and  making  them  his  homestead 
in  a  short  time. 

This  may  be  sufficient  to  show  an  intention  to  appropriate, 
and  an  appropriation  of  this  portion  of  the  funds  to  his  own  pri- 
vate use  ;  and  which,  with  the  consent  of  the  other  partners, 
he  might  have  done. 

Bat  the  right  of  the  other  partners,  or  of  the  cestui  que  trusty  in 
his  election,  to  follow  and  claim  specifically  the  thing  in  which  his 
money  is  invested,  is  paramount  to  the  trustee,  agent,  or  partner's 
right  to  appropriate  and  convert.  He  may  not  alone  make  such 
a  division  and  settlement  as  will  control  the  party  in  interest. 

Such  seems  to  be  the  character  of  this  controversy  on  this 
point.  There  is  proof  enough  to  Satisfy  us  that  he  intended  these 
purchases  for  himself  and  others.  But  plaintiff  elects  to  pursue 
his  capital  into  this  investment,  and  claim  it  specifically.  To 
deny  or  control  his  right,  even  by  the  clearest  possible  intention 
of  the  trustee  or  agent  to  the  contrary,  is  to  overturn  the  whole 
doctrine  of  resulting  trusts,  and  allow  and  sanction  a  breach  of 
trust,  as  the  ground  of  title.  That  the  trustee  has  himself  inno- 
cently, and  without  fraudulent  intent,  appropriated  the  trust 
fund,  can  make  no  difference.  The  right  to  follow  and  reclaim- 
the  thing  must  remain  in  the  cestui  que  trust,  as  between  him- 
self and  the  trustee,  and  as  to  others  who  purchase,  with  notice 
of  the  trust.  Fonbl.  Eq.,  Book  2  Mar.  p.  119,  top,  395,  note. 
Phillips  etal.  v.  Crammond,  2  Wash.  C.  C.  R.  442,  Wallace  et  al 
V.  Dujffield  and  ivife,  2  Serg.  and  Raw.  529  ;  Deyv.  Ley,  2  P. 
Wms.  414;  Lane  etal.  v.  Lighton  et  al . ,  Ambl.  413  ;  cites  also 
Ryal  V.  Ryal  and  Balgney  v.  Hamilton.  I  presume  at  this  day 
no  court  would  feel  at  liberty  to  follow  Kirk  v.  Webb,  Pros,  in 
Chan.,  and  Halcott  v.  Maskant,  ibid.  168,  in  holding  that  money 
could  not  be  followed  because  it  had  no  ear  marks,  if  it  were 
clearly  shown  that  it  had  been  laid  out  for  a  particular  piece  of 
property. 

It  is,  therefore,  quite  immaterial  that  William  King  intended 
these  lands  for  himself ;  having  paid  for  them  with  the  partner- 
ship moneys,  the  partners  have  a  right  to  an  interest  with 
him,,  in  the  proportions  of  their  interests  in  the  moneys  paid  for 
them.     Such  should  have  been  the  decree. 

Decree  reversed  and  cause  remanded  to  take  the  account  in 
accordance  with  this  opinion. 

Lecree  reversed. 
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The  Chicago  and  Mississippi  Railroad  Company,  Appellants, 
V.  Daniel  T.  Patchin,  Appellee. 

APPEAL    FROM   MACOUPIN. 

In  the  mana^'enient  of  raih'oatls,  as  to  passengers  and  freights,  the  strictest  dili- 
gence, skill  and  care  will  be  exacted,  and  if  these  are  wanting,  the  liability  will 
be  measured  as  lor  slight  negligence  ;  but  the  injured  party  must  be  free  from 
such  negligence  as  contributes'to  the  injury  complained  of. 

A  party  who  permits  his  cattle  to  be  upon  the  railroad  track  is  not  blameless. 

A  case  of  negligence  will  not  be  made  against  a  railroad  company,  by  showing 
simply,  the  killing  of  stock  upon  the  road  by  the  agents  or  carriages  of  the  com- 
pany. It  must  be  shown  that  there  has  been  wanton,  or  willful  or  gross  negli- 
gence on  the  part  of  the  company,  to  create  a  liability,  (a) 

Railroad  companies  have  an  absolute  ownership  in  lee  of  the  land  on  which  their 
roads  are  built,  lor  their  purposes,  and  if  cattle  graze  upon  these  lands,  it  must 
be  as  a  favor,  not  as  aright,  and  cattle  will  not  be  protected  in  trespassing  upon 
them,  except  as  against  wilful  and  malicious  injuries. 

Speed  in  the  transit,  and  punctuality  in  the  arrival  and  connections  of  railroad 
trains,  is  required,  and  is  lawful. 

The  declaration  in  this  case  averred  that  plaintiff  on  the  18th 
day  of  June,  1853,  up  to  the  institution  o£  this  suit,  to  wit:  on 
the  1st  day  of  September,  1854,  at  etc.,  was  possessed  and  the 
owner  of  certain  stock,  to  wit:  one  hog,  June  12th,  1853  ;  one 
hog,  January,  1854  ;  April  17th,  1854,  one  red  cow ;  May  22nd, 
1854,  two  hogs,  and  May  27th,  1854,  three  hogs ;  then  and 
there  being  on  a  certain  unenclosed  highway,  in  said  county, 
whereon  the  track  of  said  Chicago  and  Mississippi  railroad 
is  laid  out,  and  used,  and  kept,  etc. ,  and  that  said  company  was 
posssessed  of  certain  steam  carriages,  locomotives,  etc.,  running 
on  said  road,  etc.,  by  the  servants  of  said  company,  etc.  ;  yet  so 
ignorantly,  negligently,  carelessly,  etc.,  drove  and  guided  the 
same,  and  for  want  of  proper  care  and  management,  then  and  there 
struck,  ran  upon,  mangled,  cut  and  bruised  the  said  seven  hogs  and 
one  red  cow,  and  killed  the  same.  To  this  the  defendants  pleaded 
not  guilty,  with  leave  to  give  all  special  matter  in  evidence. 

This  cause  was  heard  before  Woodson,  Judge,  and  a  jury,  at 
a  special  term,  in  December,  1854,  of  the  Macoupin  Circuit 
Court.     Verdict  and  judgment  for  the  plaintiff  for  $77.50. 

The  court  gave  the  following  instructions  to  the  jury,  at  the 
request  of  the  plaintiff: 

First.  "  That  if  the  jury  believe  from  the  evidence  in  the 
case,  that  the  servants  or  agents  of  the  defendants,  in  running 
their  trains  of  cars,  saAv,  or  in  the  exercise  of  reasonable  care 
and  diligence,  might  have  seen,  the  stock  of  the  plaintiff,  and 
might,  by  resorting  to  the  usual  expedients  of  sounding  the 
whistle,  and  slackening  the.  speed  of  the  trains,  have  prevented 
injury  to  the  plaintiff's  stock,  and  that  the  servants  or  agents  of 
the  defendants,  were  wanting  in  such  care  and    diligence,    and 

(a)  G.  W.  R.  Co.  vs.  Thompson,  17  ni.  R.  333,  550,  582;  El.  C.  R.vs.  Phelps,  29  Id. 
44«;  Id.  vs.  Goodwin,  30  Id.  117;  G.W.  R.  R.  vs.  Morthlau,  30  Id.  158;  Id. vs.  Geddes, 
33  Id.  304;  T.W.  R.  R.  vs.  Ferguson,  12  Id.  419;  O.  and  M  .  R.  R.  vs.  Eaves,  12  Id. 
388;  ni.  €.  R.  R.  vs.  Wren,  43  lU.  78. 
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did  not  resort  to  such  expedients,  and  as  a  consequence  that  the 
stock  of  the  phiintiff  has  been  injured  by  the  train  or  trains  of 
the  defendants  Avhile  in  motion,  the  jury  will  find  a  verdict  for 
the  plaintiff  to  the  extent  of  the  injury  to  his  stock. 

Second.  That  there  is  no  law  that  requires  the  Chicago  and 
Mississippi  railroad  company  to  fence  their  road,  nor  is  there 
any  law  which  makes  it  incumbent  on  the  owners  of  stock  to 
prevent  them  fi-om  running  at  large.  If  stock  running  at  large 
should  be  found  upon  the  railroad  track,  it  is  the  duty  of  those 
having  charge  of  the  locomotives  and  trains,  to  use  such  care 
and  means  as  may  be  in  their  power,  by  the  proper  management 
of  their  trains,  to  prevent  accidents,  and  any  such  omission  on 
the  part  of  the  agents  and  servants  having  the  management  of 
the  trains,  is  negligence,  and  any  injury  resulting  therefrom,  will 
render  the  company  liable  for  such  damages  as  the  injured  party 
may  sustain.  Whenever,  however,  a  plaintiff  charges  negli- 
gence on  the  part  of  the  agents  or  servants  of  the  company,  he 
must  prove  such  negligence  as  charged  in  the  declaration." 

The  court  gave  the  following  instructions  at  the  instance  of 
the  railroad  company : 

"  The  presumptions  of  law  arc  in  favor  of  defendants,  and  the 
plaintifi  cannot  recover  in  this  suit,  unless  upon  proof  of  negli- 
gence in  the  servants  of  defendants." 

"  That  the  killing  of  the  stock  mentioned,  is,  of  itself,  no 
proof  of  negligence." 

These,  with  the  instructions  copied  into  the  opinion  as  asked 
for  on  the  part  of  defendants,  which  were  refused,  were  all  the 
instructions  presented  in  the  case,  on  either  side. 

The  substance  of  the  evidence  is  given  in  the  opinion  of  the 
Court. 

J.  ]M.  Palmer,  for  Appellants. 

D.  A.  Smith,  for  Appellee. 

S GATES,  J.  In  case  for  negligence,  defendant  recovered 
^77.50  for  killing  seven  hogs  and  one  cow. 

The  declaration  charges  that  plaintiffs,  by  their  servants  "so 
negligently  and  unskillfully  managed  and  controlled  said  trains 
and  locomotives,  and  so  ignorantly,  negligently  and  carelessly 
drove,  guided  and  governed  the  same,  that  said  locomotives  and 
trains  of  cars,  for  want  of  good  and  sufiicient  care  and  manage- 
ment thereof  as  aforesaid,  then  and  there  struck,"  etc. 

At  the  instance  of  defendant,  the  com't  instructed  :  "  That 
there  is  no  law  that  requires  the  Chicago  and  jMississippi  rail- 
road company  to  fence   their  road,  nor  is  there  any  laAV  that 
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makes  it  incumbent  on  the  owners  of  stock  to  prevent  tliem 
fi'om  running  at  large. 

'"If  stock  running  at  large,  should  be  found  upon  the  raikoad 
track,  it  is  the  duty  of  those  having  charge  of  the  locomotives 
and  trains,  to  use  such  care  and  means  as  may  be  in  their  power, 
by  the  proper  management  of  their  trains,  to  prevent  accidents  ; 
and  any  such  omission  on  the  part  of  the  agents  and  seiTants 
having  the  management  of  the  trains,  is  negligence,  and  any 
injury  resulting  therefi'om,  vrill  render  the  company  liable  for 
such  damages  as  the  injured  party  may  sustain. 

"'\\Tienever,  however,  a  plaintiff  charges  negligence  on  the 
part  of  the  agents  or  servants  of  the  company,  he  must  prove 
such  negligence  as  charged  in  the  declaration." 

The  court  also  refused  the  following  instructions  asked  by  the 
plaintiffs: 

First.  "  That  if  they  believe  fi-om  the  evidence,  that  the 
stock  of  plaintiff  were  roaming  at  large,  upon  open,  unenclosed 
land  belonging  to  some  other  person  than  the  plaintiff,  at  the 
time   they   were  killed,   the   plaintiff  cannot  recover  in  this  suit. 

Second.  "That  if  from  the  evidence,  they  believe  that  the 
cars  of  defendants,  (plaintiffs  here,)  at  the  time  of  killing  the 
stock,  were  running  at  the  usual  speed,  upon  the  usual  track, 
they  are  not  liable  for  the  stock  killed. 

Third.  "That  unless  they  believe  from  the  evidence,  that 
the  stock  sued  for,  were  killed  by  the  cars  of  defendant  while 
on  some  crossing  over  the  road  of  defendants,  they  will  find  a 
verdict  for  defendant."' 

The  testimony  clearly  shows  the  killing,  and  that  the  stock 
was  on  the  track,  in  a  flat,  open  prairie,  whence  there  was  no 
lane  or  crossing.  That  defendant  owned  land  and  lived  near 
the  railroad,  but  did  not  own  the  tracts  on  either  side  of  the 
road  where  the  stock  was  killed.  Nothing  hindered  the  engi- 
neers from  seeing  the  stock,  and  that  no  alarm  was  given  by 
whistle,  speed  of  train  was  not  checked,  nor  does  it  appear  that 
any  attempt  or  effort  was  made  to  do  so.  Stock  was  killed  at 
different  times,  by  different  trains,  all  in  daytime.  Witness 
thought  the  freight  train  that  killed  the  cow,  rather  increased 
speed.     Such  is  the  case. 

"NMiat,  by  law,  are  the  rights  and  liabilities  of  the  parties? 

This  must  depend,  on  the  part  of  the  defendant,  upon  that 
degree  of  protection  the  law  affords  for  his  stock,  while  in  a 
position  of  technical  trespass,  if  any;  and  from  what  degree  of 
negligence,  if  any,  as  well  as  willfulness. 

There  would  be  but  little  difficulty  in  charging  the  plaintiffs 
for  willful  injuries  and  gross  negligence,  if  the  parties  to  the 
record    were    alone    interested    and   involved    in   the   principle 
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governing  the  case,  nor  even  if  the  safety  and  preservation  of 
goods  on  freight  alone  were  concerned.  But  >vhen  we  take  into 
account  and  consicteration  the  irreparable  damage  to  life  from 
casualties  to  trains  from  running  over  stock,  and  that  the 
imminency  of  hazard  to  passengers  is  increased  in  proportion 
to  the  protection  given  to  the  passive  negligence  of  stock 
'Owners  in  knowingly  permitting  their  stock  to  frequent,  stand, 
graze  and  lie  upon  the  track,  the  rule  becomes  much  more 
difficult  of  adjustment.  The  court  instructed,  and  very  pro- 
perly, in  accordance  with  decisions  of  this  court,  that  neither 
party  was  bound  to  fence  his  road  or  his  stock,  (^AUon  and 
Sangamon  R.  R.  Co.  v.  Baugh,  14  III.  312  ;  Seeleyr.  Peters^ 
5  Gilm.  138);  and,  in  the  latter  case,  that  the  common  law  in 
relation  to  enclosing  and  confining  and  restraining  stock  within 
such  enclosures  is  inapplicable,  and  not  in  force  in  this  State. 
Although  made  by  a  divided  court,  against  a  very  learned 
and  able  dissenting  opinion,  we  are  not  disposed  to  question 
its  authority.  The  same  modification  of  the  common  law  had 
been  recognized  the  year  before,  in  Pennsylvania,  in  Knight  v. 
Mert  (6  Pa.  State  R.  472),  and  confirmed,  in  1852,  in  JY.  Y. 
and  Erie  R.  R.  Co.  v.  Skinner  (19  Pa.  State  R.  301.) 

The  defendant  may,  therefore,  lawfully  permit  his  stock  to 
run  upon  the  range,  and  browse  on  unenclosed  woodlands,  for 
which,  at  most,  he  is  but  a  technical  trespasser.  What 
fm-ther  rights  may  he  claim  of  protection  to  them  while  in  the 
enjoyment  of  this  quasi  permissive  easement ;  whether  it  ex- 
tends to  a  grazing  privilege  of  highways,  but  more  especially  to 
that  class  used  as  railways  ?  We  may  readily  admit  that  there 
is  a  protection,  incident  to  and  accompanying  it,  against  all 
willful  and  malicious  mischief  and  injury. 

The  lowest  degree  of  protection  above  these,  is  that  which 
requires  common  care,  skill  or  diligence,  and  charges  a  party 
only  for  gross  negligence.  Is  the  defendant,  under  the  facts  in 
this  case,  entitled  to  this  degree  of  protection  ?  if  so,  is  the 
instruction  given  proper,  and  do  the  proofs  raise  a  liability 
under  it?  The  courts  have  laid  down  the  rule  as  requiring 
plaintiffs  "  to  use  such  care  and  means  as  may  be  in  their  power, 
by  the  proper  management  of  their  trains,  to  prevent  accidents  ;  " 
and  "  any  such  omission  is  negligence,  and  any  injury  resulting 
therefrom  will  render  the  company  liable  for  such  damages  as 
the  injured  party  may  sustain."  The  instruction  is  general, 
and  does  not  define  the  degree  of  care  required,  nor  the  degree 
of  negligence  for  which  they  are  liable.  It  would  as  well  apply 
to  the  strictest  as  to  common  or  ordinary  care,  and  to  slight 
as  to  gross  negligence.  The  rule  laid  down  is  true  as  a  pro- 
position or  rule  of  law,   but  in  its  higher  degrees  of  care  and 
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negligence,  and  its  plastic  variableness  of  meaning,  can  have  no 
just  application  to  this  case.  The  evidence  clearly  brings  the 
case  within  so  general,  indefinite  a  rule ;  but;  it  is  much  more 
questionable  under  the  lowest  degree  of  care  and  negligence, 
especially  in  relation  to  some,  if  not  all,  of  the  hogs,  for  it 
does  not  appear  that  signals  were  not  given  or  efforts  used  to 
prevent  running  over  them,  as  was  shown  in  relation  to  the   cow.  ' 

The  instructions  asked  by  the  plaintiffs  here  are  equally  in- 
volved in,  and  will  be  settled  by,  a  proper  rule  defining  the 
degree  of  care  required  and  culpable  negligence. 

While  the  courts  will,  as  to  passengers  and  freights ,  apply 
the  enforcement  of  the  strictest  diligence,  skill  and  care,  and, 
for  want  of  them,  measure  the  liability  for  slight  negligence, 
yet  the  injured  party  must  be  free  from  such  negligence  as  con- 
tributes to  the  injury  complained  of.  Gahna  and  Chicago 
Union  Railroad  Co.  v.  Yarwood^  15  III.  475  ;  same  v.Loomis, 
13  111.  551 ;  Aurora  Branch  Railroad  Co.  v.  Grimes,  13  HI. 
586,  etc.  ;  Knight  v.  ^abert,  6  Pa.  State  R.  172  ;  N.  Y.  and  Erie 
Railroad  Co.  v.  Skinner,  19  ibid.  301 ;  Tonawanda  Railroad 
Co.  V.  Munger,  5  Denio,  264  ;  same  case,  on  second  trial,  4 
Comst.  357  ;  Clark  v.  Syracuse  and  Utica  Railroad  Co.  11 
Barb.  114;  Tahnadge  y.  Rensselaer  and  Saratoga  Railroad 
Co.  ,13  Barb!  S.  C.  R.  496  ;  Marsha.  JS'.  Y.  and  Erie  Railroad 
Co.,  14  Barb.  S.  C.  R.  365.  (a) 

These  decisions  concur  in  this,  as  a  general  rule,  and  are 
sustained  by  more  than  fifty  decisions  referred  to  in  them,  made 
upon  a  great  variety  of  circumstances.  An  exception  to  the 
rule,  allowed  in  Lynch  v.  JVurdin,  1  Adol.  and  Ell.  29,  (41 
Eng,  0.  L.  R.  ),  in  favor  of  a  plaintiff,  a  child  of  seven  years 
old,  who  received  an  injury  by  getting  into  the  defendant's  cart 
while  it  was  carelessly  left  in  the  street,  was  not  sanctioned  or 
allowed  in  principle  in  Hartfield  v.  Roper,  21  Wend.  615,  and 
Broicn  v.  Maxwell,  6  Hill,  592  ;  and  these  are  cited  with 
approbation  in  Munger  v.  Tonawanda  Railroad  Co. ,  4  Comst. 
359. 

Was  there,  then,  any  negligence  on  the  'part  of  the  defendant? 
I  presume  the  right  to  the' land  upon  which  railroads  are  built,  is 
not  strictly  analogous  to  the  easement  of  the  public  in  highways, 
leaving  the  fee  in  the  owner  of  the  soil,  but  is  an  absolute  owner- 
ship in  fee  for  railroad  pm-poses,  and  that  characteristic  or 
incident  of  a  public  highway  has  relation  alone  to  the  business 
of  the  company,  as  common  carriers  upon  it.  If  it  be  excusable 
as  a  trespass  to  browse  or  graze  upon  another's  lands,  it  is  not 
matter  of  right ;  it  is,  at  the  most,  an  immunity,  not  a  privilege. 
Knights.  Ahert,  6  Pa.  State  R.  472.  The  owner  of  an  unenclosed 
woodland,  in    which  he    had  dug  an  ore  pit,  was  not,  therefore^ 

(fl)     A.  B.  K.  Co.  vs.  Grime.?,  13  Ul.  R.  587  and  notes. 
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liable  for  an  ox  which  had  wandered  into  the  woodland  and 
fallen   into    the  pit. 

This  application  of  the  rule  was  again  made,  where  damages 
were  claimed  for  killino-  a  cow  on  the  railroad  track.  The  train 
was  running  at  its  usual  speed,  the  usual  signals  were  made, 
brakes  put  on,  the  engine  reversed.  The  cow  ran  at  large,  had 
been  driven  off  the  track  once  or  twice  before,  and  the  owner 
notified.  A'".  Y.  nndErie  R.  R.  Co.  \.Skinneo\  19  Pa.  State  R. 
301.  The  same  rule  is  very  fullj  adopted  in  New  Yorl>:,  and 
put  upon  the  same  ground,  that  defendant  is  not  blameless  in 
permitting  his  cattle  to  be  upon  the  railroad  track.  See  cases 
above  cited,  5  Denio,  259  ;  4  Comst.  357  ;  11  Barb.  S.  C.  R.  114  ; 
13  ibid.  496  ;  14  ibid.  365  ;  William  v.  Michigan  Central  R. 
R.  Co. ,  2  Mich.  261  ;  contra,  see  Kerichaker  v.  Cleveland^ 
Columbus  and  Cincinnati  R.R.  Co. ,  Am.  Law  Register,  April, 
1855. 

These  roads  with  the  mode  of  operating  them,  would  become 
dangerous  to  travel,  and  almost  useless  to  their  owners  and  the 
communities,  if  the  immunities  of  herds  of  wandering,  loiter- 
ing cattle  upon  them,  can  be  put  upon  the  footing  of  protected 
privileges.  We  do  not  feel  called  upon  to  close  our  eyes  to  the 
carelessness  of  owners,  if  apprised  of  these  habits. 

Nor  should  we  feel  that  a  case  of  negligence  on  the  part  of 
the  railroad  had  been  made  out,  by  showing  simply  the  killing 
of  the  stock.  Railroads  may  and  ought  to  be  liable  for  mali- 
cious mischief,  or  willful  injuries  ;  rcr  should  the  scrutiny  le  too 
critical  in  cases  of  convictions  for  that  gross  negligence,  Avhich 
indicates  the  absence  of  the  lowest  degree  of  care  or  attention. 
Wynn  v.  Allard.,  5  Watts  and  Serg.  524  ;  such  reckless  con- 
duct  might  render  the  company  liable. 

Railroads  may  not  omit  all  care,  prudence  or  skill,  and  ground 
themselves  upon  an  immunity  from  all  responsibility,  because 
they  are  lawfully  pursuing  their  own  business,  upon  their  own 
land.  They  are  ever  under  the  strictest  duty  of  care,  and 
liable  for  slight  neglect,  while  there  are  passengers  or  freights 
to  be  endangered  by  experiments  in  running  on  stock.  But 
even  without  this,  they  may  not  with  impunity,  wantonly  or 
willfully,  nor  with  such  total  or  gross  negligence  as  evidences 
willfulness  run  upon  and  injure  persons  or  stock,  trespassing 
upon  the  road. 

The  proofs  of  negligence  offered,  are  that  the  whistle  was  not 
sounded,  nor  speed  of  train  checked,  but  apparently  increased, 
when  the  cow  was  killed.  As  to  different  hogs,  an  omission  to 
sound  the  whistle,  without  any  paiticular  fact  as  to  omissions  of 
other  means  ;  but  when  one  hog  was  killed,  there  is  no  testimo- 
ny,   save  the   killing   without    slackening    speed ;    and  in  each 
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instance,  that  the  road  was  level,  in  open  prairie,  and  stock 
might  have  been  seen.  Did  the  engineer  or  other  proper  per- 
son on  the  lookout ,  see  the  stock  ?  If  so,  when  ?  Was  it  in 
time,  and  at  a  distance,  that  signals  would  be  available,  or  the 
train  stopped?  If  so,  what  should  have  been  done,  and  what 
was  neglected?  Speed  in  the  transit,  and  punctuality  in 
arrivals  and  connections,  are  desirable,  are  required  in  this 
mode  of  conveyance.  They  are  lawful.  Speed  may  be  regu- 
lated by  the  companies,  to  suit  the  times  and  places.  Trains 
running  at  high  speed,  cannot  be  suddenly  stopped ;  nor  will 
the  same  means  effect  it,  within  the  same  distance.  It  must 
depend  more  or  less  upon  the  condition  of  the  rail,  the  grade, 
the  weight  of  train,  and  rate  of  speed.  A  casual  spectator  may 
possess  little  knowledge  of  the  adequacy  of  the  means,  in  par- 
ticular caces. 

When  such  obstructions,  as  cattle,  which  may  be  thrown  from 
the  track,  are  discovered  too  near  to  avoid  collision  by  stopping 
the  train,  it  has  been  said,  and  with  a  high  degree  of  probabili- 
ty, that  the  greater  the  speed,  the  greater  the  safety  to  the 
train  in  the  collision.  Sach  may  have  been  the  necessities  in 
this  case,  with  the  cow.  The  increased  speed  in  this  case,  may 
have  a  double  solution,  as  care  for  the  safety  of  the  train,  for 
which  the  highest  degree  of  care  was  required,  or  as  evidence 
of  wantonness  or  willfulness. 

The  defendant's  instruction  is  too  broad  and  general,  embrac- 
ing higher  degrees  of  care  than  the  law  will  require  for  its  pro- 
tection to  stock  in  this  condition.  The  plaintiffs  admit  none, 
except  at  crossings,  or  by  implication  on  defendant's  own  land, 
which  cannot  be,  I  conceive,  on  the  railroad  Avhich  belongs  to 
them. 

The  true  medium  in  this  case  is  between,  and  would  embrace, 
wanton,  or  Avillful,  and  gross  negligence. 

Judgment  reversed,  and  casue  remanded  for  new  trial. 

Caton,  J.     I  concur  in  the  judgment  and  rule  laid  down  in 


this  case. 


Judgment  reversed. 


Cyhus  H.  McCormick,  Appellant,  v.  Daniel  Elston    et  a!., 

Appellees. 

APPEAL  FROM  COOK. 

In  an  action  of  assumpsit,  brought  by  two  parties,  it  is  no  defence  to  the  action, 
to  show  that  a  contract  in  writing,  in  reference  to  the  same  cause  of  action,  was 
made  witli  but  one  of  the  plaiutitfs  ;  especially  where  the  defendant  can  avail 
himseli  ofhisflill  defense,  as  against  both. 
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Where  two  partners  who  followed  hrick-malcin^',  kept  a  daybook  and  ledger,  one 
made  the  entries  daily  ol  deliveries,  in  the  day  book,  and  the  other  kept  the 
ledger,  but  kept  no  clerk  ;  it  was  AeW,.  that  the  ledger  was  not  sumcient  evi- 
dence even  when  backed  by  the  testimony  ota  witness  who  had  settled  by  it, 
but  that  the  book  of  original  entries  should  also  have  been  offered  in  evidence 
v\ith  the  ledger. 

A  delay  from  October  to  December  in  paying  a  demand,  where  the  defendant 
shows  a  just  claim  for  damages,  unadjusted,  for  a  breach  of  the  contract  sued 
on.  is  not  such  an  unreasonable  and  vexatious  delay,  as  will  allow  an  award 
of  interest. 

This  vras  an  action  of  assumpsit  brought  by  Elston  and 
Sleight,  in  the  Cook  Circuit  Court,  against  McCormick,  for  the 
value  of  100,000  brick,  alleged  by  plaintiffs  below,  to  have  been 
sold  to  McCormick,  and  delivered  to  him  in  the  year  1851. 
Plea,  general  issue,  with  notice  that  defendant  would  introduce 
in  evidence  a  contract,  with  Elston  alone,  who  was  one  of  the 
plaintiffs,  and  that  defendant,  McCormick,  would  recoup,  and 
set  off,  etc.  Upon  the  trial,  the  defendant  below,  introduced  in 
evidence,  the  written  contract  made  between  him  and  Daniel 
Elston,  for  the  delivery  of  100,000  brick,  to  be  good,  sound, 
hard  brick,  or  less,  as  said  McCormick  might  require. 

This  cause  was  heard  before  Morris,  Judge,  and  a  jury,  at 
November  term,  1853,  of  the  Cook  Circuit  Court,  and  resulted 
in  a  verdict  for  the  plaintiffs  below.  The  appeal  was  taken  to 
the  June  term  of  the  Third  Grand  Division,  but  by  consent  of 
parties,  was  taken  to  the  second  division,  for  hearing. 

E.  S.  Williams,  for  Appellant. 

T.  HoYNE,  and  Davis  and  Martin,  for  Appellees. 

ScATES,  J.  In  assumpsit,  the  defendant  declared  specially,  in 
two  several  counts,  upon  a  contract  for  the  sale  and  delivery  to 
plaintiff,  of  one  hundred  thousand  bricks  at  his  factory  in 
Chicago,  for  the  sum  of  four  dollars  and  fifty  cents  per  thou- 
sand, and  also  an  indebitatus  count  for  goods  generally. 

The  general  issue  was  pleaded,  with  a  notice.  The  notice 
presented  as  defenses,  a  set-off,  and  the  fact  that  the  bricks 
were  purchased  by  Elston  alone,  by  special  written  contract  for 
a  certain  quantity,  quality,  and  place  and  times  of  delivery,  and 
that  neither  the  quantity  nor  quality  were  delivered,  nor  at  the 
time  or  place ;  whereby  plaintiff  was  damaged,  and  would  set 
off  those  damages,  together  with  sums  of  money  due  for  work, 
labor,  etc. 

Evidence  was  introduced  to  prove  a  partnership  between 
defendants,  in  the  bricks,  and  upon  this  is  presented  the  ques- 
tion, whether  they  have  a  right  to  a  joint  action,  upon  a  contract 
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with  one  alone,  made  without  a  disclosure  of  the  joint  or  part- 
nership interest.  The  general  rule,  in  pleading,  requires  the 
real  and  true  owners  or  parties  in  interest  to  join  in  the  action, 
and  a  failure  to  do  so,  might  generally  be  insisted  on  as  a 
defense.  Here  the  fact  of  doing  so,  is  set  up  as  a  defence,  by 
proving  a  contract  with  one  simply,  which  does  not  disprove  the 
joint  interest.  No  special  circumstances  are  shown,  or  pretended 
to  exist,  to  change  or  injure  plaintiff  or  his  meritorious  defence, 
by  excluding  payments,  or  set-off,  or  the  like,  in  answering  the 
joint  action,  which  would  be  admissible  in  the  single  action, 
The  set-off  is  for  a  claim  of  damages  for  breach  of  this  contract, 
and  clearly  admissible  as  against  both.  Agents  and  partner's 
may  sometimes  render  themselves  individually  liable,  by  conceal- 
ment of  their  principals  and  partners,  but  it  does  not  follow  as 
a  general  rule,  that  those  principals  or  partners  cannot  sue  or 
join  in  an  action  to  enforce  such  contracts,  either  at  law  or  in 
equity.  Special  averments  might  in  some  cases  become  neces- 
sary, to  enable  a  plaintiff  to  read  a  contract  in  evidence  made 
under  such  circumstances,  but  that  question  does  not  arise  upon 
this  record.  Plaintiff  read  a  written  contract  signed  by  Elston 
alone,  under  the  general  issue  and  notice,  and  thereupon  asked 
the  court,  in  his  lirst  four  instructions,  to  say  to  the  jury  that 
Sleight,  although  a  joint  owner  of  the  brick,  could  not  join  in  an 
action  to  recover  their  value  under  this  contract.  We  are  of 
opinion  the  court  properly  refused.  Garrets  ^'  Bode?iham,  v. 
Handly,  4  Barn,  and  Cress.  665.  (10  Eng.  C.  L.  R.  748. )  Storv 
on  Part.,  Sees.  241  to  244,  &c.  (a) 

The  defendants'  ledger  was  admitted  in  evidence,  and  its 
admissibility  is  presented  for  revision.  They  kept  a  day-book, 
in  which  Sleight  entered  daily  the  loads  of  brick  delivered,  and 
a  ledger  in  which  Elston  kept  the  partnership  accounts.  They 
kept  no  clerk,  but  a  witness  had  an  account  on  the  same  book, 
which  he  found  to  be  correct,  and  had  settled,  (a) 

They  followed  brick-making  as  an  occupation.  In  addition 
to  this  proof,  many  loads  of  brick  were  shown  to  have  been 
delivered,  by  testimony  on  both  sides. 

The  case  of  Boyer  v.  Sweet,  3  Scam.  121,  would  seem  to 
settle  this  question,  as  to  the  admissibility  of  the  books  of 
account  in  evidence  generally.  But  an  objection  is  taken  here 
to  the  character  of  the  book  ;  there  was  a  day-book  kept  in 
which  the  original  entries  of  the  deliveries  were  daily  made, 
this  is  one  of  mere  postings  of  the  aggregate  from  that. 

The  day-book  of  original  entries  should  have  been  offered, 
either  alone,  or  in  connection  with  the  ledger.  Prince  y.  S^nith, 
4  Mass.  455  ;  Eastman  v.  Moidton.,  3  N.  Hamp.  156  :  Curren 

(a)    Reed  vs.  PhiUips,  4f-cam.  R.  41. 
(6)     See  act  of  18135  p  181  St  c .  3. 
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V.  Crawford^  4  Serg.  and  Rawl.  3  ;  and  in  these    States  a  sup- 
pletory  oath  was  also  rcquh-ed  bj  the  practice. 

The  necessity  of  producing  the  book  of  original  entries,  is 
recognized  by  Sickles  v.  Mather,  2,0  Wend.  72,  though  the  day- 
book into  which  was  transcribed  daily,  minutes  of  the  foreman 
on  a  slate,  was  held  to  be  the  book  of  original  entries.  The 
original  entries  are,  as  a  general  rule,  required,  and  when  trans- 
cribed into  a  ledger,  that  also.  See  1  Greenl,  Ev,,  Sec.  117, 
note  3  ;  Sec.  118,  note  2. 

This  is  at  best  but  secondary  evidence,  and  its  propriety 
frequeutly  doubted  and  questioned.  It  stands  upon  the  founda- 
tion of  necessity,  and  we  shall  relax  none  of  the  safe -guards  of 
its  purity  and  fairness.  The  ledger  should  have  been  accom- 
panied by  the  day-book  in  this  instance. 

The  defendants'  own  book  showed  the  largest  account  in  proof. 
The  balance  there,  was  ^447.10  ;  the  jury  rendered  a  verdict  for 
$469.71,  exceeding  the  account  by  |22.60.  The  delivery  of 
the  bricks  commenced  in  August  and  ended  in  October  or  Novem- 
ber, 1851,  and  suit  was  instituted  in  December  following.  The 
Statute  (Rev.  Stat.  1845,  p.  294,  Sec,  2,)  has  allowed  interest  on 
money  withheld  by  an  unreasonable  and  vexatious  delay  of  pay- 
ment. Under  this  state  of  facts,  the  court  instructed  the  jury 
that  defendants  were  entitled  to  interest  up  to  the  time  of  trial, 
and  from  the  date  when  payment  shonld  have  been  made.  This 
accounts  for  the  excess  of  the  verdict  above  the  account. 
This  we  think  to  be  erroneous.  The  plaintiff"  presented  such  a 
claim  for  damages  for  a  breach  of  the  contract,  as  defendants 
admitted  to  be  a  just  set-off"  to  the  amount  of  ^35,  in  their 
second  instruction.  With  such  an  admitted  ground  of  set-off", 
unadjusted  under  the  contract,  we  cannot  say,  with  no  explana- 
tion off'ered  by  defendants  in  relation  to  it,  that  the  length  of  this 
delay  from  October  to  December,  was  either  unreasonable  or 
vexatious.  Sammis  v.  Clark  et  aL,  13  Dl,  544  ;  Kennedy  et  al. 
V,  Gibbs  et  al.,  15  111.  406, 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Alexander  Edmunds,  Plaintiff  in  Error,  v.  John  Myers  et  al., 
Defendants  in  Error, 

EKKOE   TO   LOGAN. 

When  a  patent  for  an  invention  of  a  cradle  had  been  assigned  for  certain  counties. 
and  the  assigiiee  had  availed  himself  of  the  assignment,  by  making  sales  under 
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it  and  then  applied  by  bill  in  equity,  to  have  the  contract  rescinded,  and  the 
consideration  he  had  paid  for  the  assignment  restored  to  him,  alleging  traud  and 
deception  in  the  transactions,  but  did  not  propose  to  account  for  what  had 
been  received  by  him  under  the  assignment:  Held,  that  a  decree  ordering  a  rescis- 
ion  of  the  contract,  are-assignment  of  the  patent,  and  a  restoration  of  the  con- 
sideration paid  for  the  assignment,  was  erroneous,  inasmuch  as  the  vendor  could 
not  thereby  be  restored,  in  an  equal  degree,  to  the  condition  in  which  he  w^is 
before  the  contract  was  made. 

If  a  fraud  has  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the  court  may 
rescind  the  contract  and  compel  a  return  of  what  has  been  paid  under  it ;  but  it 
will  at  the  same  time  compel  the  complainant  to  account  for  what  he  received, 
and  the  profits  derived  from  the  use  or  sale  of  it. 

A  contract  will  not  be  rescinded  in  equity,  leaving  the  complainant  to  perform  liis 
part  of  the  decree  by  subsequent  acts,  but  he  must  do  equity  on  his  part,  be- 
fore he  can  have  a  decree  tor  the  relief  he  seelvs. 

If  the  assignee  of  a  patenthas  derived  advantages  or  profit  from  it,  and  then  seeks 
to  have  the  contract  for  the  assignment  rescinded  for  the  fraud,  he  should  aver, 
in  his  bill,  that  the  benefits  received  by  him,  were  so  received  prior  to  the  dis- 
covery of  the  fraud.  And  he  should  also  return,  or  proffer  to  return,  the  con- 
sideration received  by  him. 

A  patent  issued  for  a  "  Design  for  a  Cradle,"  the  specifications  being  for  an  "oma" 
mental  design,  in  the  shape  or  configuration  of  horological  cradles,  and  of  orna- 
mental designs  to  be  worked  thereon  ;"  and  a  deed  ol  sale  of  the  patent  having 
a  caption,  "  A.IJ.'s  Patent  Horological  Cradle,"  and  which  recites  that  A.  B. 
had  obtained  a  patent  from  the  United  States  for  an  "  Horological  Cradle  :" 
Ileld,  that  this  phraseology  would  not  import  that  there  was  machinery  about  it, 
or  that  a  "principle,  machinery,  or  mode  of  operation,"  was  the  subject  of  the 
patent;  and  that  every  one  should  be  jiresumed  to  know  that  a  "'  baby  cradle  " 
would  not  be  patentable  by  that  description,  so  lar  as  the  application  of  its 
use  is  concerned. 

This  bill  states,  that  j)i"ior  to  12th  of  December,  1853,  the 
said  Edmunds  professed  to  have  invented  an  horological  cradle, 
which  was  to  be  rocked  by  machinery,  with  a  weight,  running 
on  one  or  more  pulleys  ;  the  cradle  constituting  the  pendulum, 
anl  which,  being  wound  up,  would  rock  itself  until  it  ran  down, 
and  so  save  the  continual  labor  to  mothers  and  nurses,  of  rocking 
the  cradle  ;  and  professed  to  have  obtained  a  patent  for  the  said 
invention,  and  had,  at  and  before  that  day,  been  exhibiting  at 
Mount  Pulaski,  where  the  parties  to  this  suit  all  resided,  a  model 
of  said  pretended  invention,  and  had  been,  and  then  was,  recom- 
mending his  said  pretended  invention,  as  a  most  useful  invention, 
and  insisting  that  the  invention  which  he  claimed  to  have  made 
was,  and  would  be,  so  useful  and  convenient,  that  the  patent 
right  would  be  universally  valuable,  and  could  be  sold  for  a 
large  sum  of  money,  and  represented  that  he  had  obtained  let- 
ters patent  of  the  United  States,  for  said  cradle.  All  of  which 
representations  he  made  to  complainants  and  others,  on  a  prop- 
osition to  sell  them  an  interest  in  said  pretended  letters  patent, 
who,  confiding  in  such  representations,  agreed  with  him  to  pur- 
chase all  the  right,  title  and  interest  Avhich  he  had  in  said  patent 
to  and  in  certain  specified  territory,  at  the  price  of  two  thousand 
dollars.  In  pursuance  of  said  agreement,  said  Edmunds  exe- 
cuted to  eaid  complainant  his  certain  deed  of  transfer,  reciting 
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"  that,  whereas,  the  said  Alexander  Edmunds,  of  Mount  Pulaski, 
in  the  county  of  Logan  and  State  of  Illinois,  did  obtain  letters 
patent  of  the  United  States,  for  a  ho?'ological  crad/e,  which  let- 
ters patent  bore  date  the  22d  day  of  February,  1853,"  and  said 
indenture  witnesses,  that  for  and  in  consideration  of  the  sum  of 
two  thousand  dollars,  in  hand  paid,  said  Edmunds  assigned,  sold 
and  set  over  to  the  said  complainants  all  the  right,  title  and 
interest  secured  to  him  by  said  patent,  for,  to  and  in  the  afore- 
said territory.  In  consideration  of  which,  said  complainant 
conveyed,  or  caused  to  be  conveyed,  to  said  Edmunds,  certain 
land,  situated  in  said  county,  which  was  taken  and  received  by 
Edmunds  as  and  for  $2,000,  the  consideration  of  said  transfer  ; 
that  they  relied  on  the  representations  then  orally  made,  as  well 
as  made  in  said  deed,  that  said  Edmunds  had  secured  by  patent 
the  sole  right  of  making,  using  and  vending,  etc.,  said  horologi- 
cal  cradle,  according  to  the  models  exhibited  by  him,  and  what 
the  said  Hildreth  and  Turner  believed,  and  were  induced  by 
Edmunds'  representations  to  believe,  was  peculiarly  valuable 
about  said  pretended  invention,  pretended  to  be  secured  by  said 
patent  was  the  principle  ajidmachineri/  aundniode  of  operation 
by  which  said  cradle  was  put  and  kept  in  motion,  and  which 
principle,  machinery,  and  mode  of  operation,  Edmund  repre- 
sented to    complainants  Were  secured  by  said  patent. 

That  complainants  have  never  until  recently  seen  said  patent ; 
that  they  have  now  discovered  that  said  Edmunds  has  really  no 
letters  patent  for  said  horological  cradle,  or  for  its  machinery, 
mode  of  operation,  or  its  principle  of  action  ;  but  your  orators 
have  discovered,  by  procuring  a  copy  of  the  letters  patent  of 
the  United  States  to  said  Edmunds,  that  they  only  secured  to 
said  Edmunds  a,  design  for  a  cradle^  and  the  specifications  of 
his  claim  for  said  letters  patent  only  claim,  as  the  production 
of  the  said  Edmunds,  the  design  and  configuration  of  the  orna- 
ments described  and  set  forth,  for^ning  together  an  orna- 
mental  design  for  an  horological  cradle. 

They  charge  that  such  representations  were  falsely  and  fraud- 
ulently made.  Bat  if  that  is  not  so,  then  the  parties  were  mutu- 
ally mistaken.  And  they  pray  that  Edmunds  be  decreed  to 
convey  said  lands    to  complainants. 

The  defendant  denies  all  the  aforesaid  representations,  and 
the  said  sale  to  Turner  and  Hildreth ;  saj'^s  he  sold  to  Turner 
alone,  and  received  the  land  in  consideration  thereof  ;  that 
Turner  afterwards  sold  one-half  of  his  purchase  to  Hildreth,  and 
returned  to  Edmunds  his  deed  of  assignment,  and  procured  him 
to  execute  the  said  deed,  set  forth  in  bill  to  Hildreth  and 
Turner, 
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A  decree  that  Edmunds  convey  the  land  to  complainants,  was 
rendered  by  Davis,  Judge,  at  the  September  term,  1854,  o£ 
the  Logan  Circuit  Court. 

WiLLiAjyis  and  Lawrence,  for  Plaintiff  in  Error. 

A.  Lincoln,  for  Defendants  in  Error. 

ScATES,  J.  Myers  filed  this  bill  for  the  rescission  of  a  con- 
tract, by  written  assignment  of  Edmunds,  of  his  patent  to  a 
horological  cradle  in  certain  counties  in  this  State,  and  a  re- 
conveyance of  a  tract  of  land  paid  therefor,  and  the  re-payment 
of  five  hundred  dollars  paid  him  in  goods  and  chattels.  The 
grounds  set  up  for  this  equity  are,  the  misrepresentation  and 
fraud  of  Edmunds  in  this,  that  he  represented  and  sold  to 
them  a  patent  for  the  principle,  machinery  and  mode  of  opera- 
tion by  which  the  cradle  was  put  and  kept  in  motion,  whereas 
he  had  no  patent  for  these,  but  only  for  the  design,  configura- 
tion and  ornaments  of  such  a  cradle.  The  fraud  and  misrepre- 
sentation are  fully  denied  in  the  answer,  which  insists  upon  a 
want  of  equity  in  the  bill,  upon  the  further  grounds,  that  no 
offer  is  made  to  re-assign  the  patent  or  re-convey  it  to  plaintiff; 
that  defendants  made  sales  of  patent  rights  for  large  sums,  and 
that  they  do  not  offer  to  account  for  the  values  received  on 
these  sales ;  and  that,  on  account  of  these  sales,  they  cannot 
restore  the  patent  fully  to  plaintiff. 

The  court  decreed  a  rescission  of  the  contract,  a  re-convey- 
ance of  the  land,  and  the  payment  of  four  hundi'ed  dollars  by 
plaintiff,  and  that  defendants  re-convey  or  assign  the  patent. 

The  decree  is  erroneous  in  two  points  of  view.  Suppose 
the  evidence  sustained  the  allegations  of  the  bill  as  to  the 
fraud  and  misrepresentation,  while  the  rescission  of  the  contract 
might  therefore  be  equitable  and  just  to  the  defendants,  yet  it 
is  clearly  shown  by  the  evidence  that  defendants  have  sold  the 
patent  for  part  of  the  territory  included  in  their  purchase,  and 
received  large  sums  of  money  or  property  therefor.  Now  that 
portion  of  the  decree  that  orders  a  return  of  the  consideration 
by  plaintiff, — the  land  and  the  money, — restores  the  defendants 
all  their  rights, — to  the  condition  they  were  in  before  the 
purchase.  But  the  plaintiff  is  not  restored  to  his,  by  a  decree 
simply,  for  a  re-conveyance  or  re-assignment  of  the  patent. 
This  re-assignment  cannot  affect  the  rights  of  purchasers  from 
defendants,  nor  does  the  decree  require  defendants  to  account 
for  the  receipts  and  profits  on  these  sales. 

One   of  the   boasted    advantages   and   cherished  objects  of  a 
court  of  equity  is  to  administer  complete   relief,   and  do   ample 
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justice  to    both  parties.     I  know    that  where  a  transaction  is 

tainted  with  fraud,  for  which  a  court  of  ccpity  is  simply  asked 
to  annul  the  contest  and  avoid  the  writings,  the  parties  may 
be  left  to  assert  their  remedies  at  law  for  mutual  restoration 
of  their  rights,  and  compensation  in  damages.  But  where,  as 
here,  the  parties  seek  the  further  specific  relief  to  have  the 
property  restored,  and  to  be  put  in  sta/u  quo,  he  must  come,  not 
only  with  clean  hands,  but  ready  and  willing  to  do  whatever 
may  be  necessary  on  his  part  to  render  equal  justice  to  the  other 
party,  by  restoring  to  him  the  property  he  may  have  received, 
or  its  value,  if  put  beyond  his  control,  if  damages,  instead  of 
the  specific  property,  would  be  equitable.  I  am  speaking  of 
executed  agreements.  Executory  contracts  would  require 
nothing  more  than  a  delivery  up  and  cancellation  of  the 
writings.  Courts  will  rescind  oiid  cancel  such  contracts  upon 
less  proofs  than  will  be  required  to  disturb  agreements  which 
have  been  carried  into  effect  by  delivery  and  exchange  of  their 
mutual  rights,  interests  and  possessions. 

The  want  of  consideration  might  induce  a  court  to  withhold 
its  aid  in  enforcing  a  contract,  but  could  not  afford  a  ground 
for  rescission  of  an  executed  agreement. 

So  upon  this  ground  proceeded  the  case  of  Taylor  v.  Hare^ 
4  Bos.  and  Pull.  R.  260,  which  was  an  action  to  recover  back 
moneys  paid  for  the  use  of  a  patent,  brought  after  the  discovery 
that  the  patent  was  void,  the  patentee  not  being  the  inventor. 
Heath,  J.,  puts  the  case  very  strong:  that  "there  never  has 
been  a  case,  and  there  never  will  be,  in  which  the  plaintiff, 
having  received  benefit  from  a  thing  which  has  afterwards  been 
recovered  from  him,  has  been  allowed  to  maintain  an  action  for 
the  consideration  originally  paid.  We  cannot  take  an  account 
here  of  the  profits.  It  might  as  well  be  said,  if  a  man  lease 
land,  and  the  lessee  pays  rent  and  afterwards  be  evicted,  that 
he  shall  afterwards  recover  back  the  rent,  though  he  has  taken 
the  fruits  of  the  land."  And  this  is  abundantly  confirmed  by 
the  English  decisions.  Norman  on  Patents,  149  to  151,  (52 
Law  Lib.  118). 

But  for  a  fraud,  the  court  will  rescind  and  return  what  has 
been  paid ;  yet  I  .presume  it  will  hold  the  complainant  to 
account  for  what  he  had  in  exchange,  and  for  the  profits  he  has 
derived  from  its  use  or  sale.  Waters  v.  Lemmon^  4  Ohio  R. 
229  ;  Camplin  v.  Burton,  2  J.  J.  Marshall  R.  216  ;  YoderN. 
Sivearingen,  6  J.  J.  Marshall  R.  518.  Sec  also  3  B.  Monr.  R. 
129  ;  6  Monr.  R.  102  ;  4  Litt.  R.  12  ;  6  C4ill.  and  John.  R.  424  ; 
1  Freem.  Ch.  R.  35.(«). 

Courtis  have  the  power  to  impose  terms,  (1  Story  Eq.  Juris., 
Sec.  439;  2  ibid.  696-7,  707),  and  he  that  asks  must  do  equity, 

((I)     Ante.  -ts. 
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Contracts  will  not  be  rescinded  and  complainant  left  to  perform 
his  part  of  the  decree  by  acts  to  be  afterwards  done,  but  the 
doing  equity  is  a  precedent  condition  of  his  right  to  a  decree 
for  the  relief  he  seeks.  4  Ohio,  229  ;  2  J.  J.  Marsh,  216;  6 
ibid.  518.   (a) 

Defendants  should  have  promptly  notified  plaintiff  when  they 
discovered  the  supposed  fraud,  and  what  use  they  intended 
to  make  of  it  ;  whether  to  rescind  the  contract  or  insist  on 
damages,  (^Boi/ce,  Executor,  v.  Grunclr/,  3  Pet.  R.  214  ;  Walk. 
Mich.  Ch.  R.  186,  373  ;  Earring.  Ch.  R.  102,  301,  427),  and,  if 
they  chose  to  rescind,  should  have  tendered  a  return  of  the  con- 
sideration received  by  them  ;  or,  at  least,  made  an  ofFer  to  re- 
turn. 3  E.  Monr.  R.  159  ;  4  Litt.  R.  12.  This  has  not  been  shown, 
neither  in  the  bill  nor  the  evidence,  while  it  is  in  evidence  that 
they  had  sold  the  patent  for  a  part  of  the  territory,  and  could 
not  recover  that  part,  nor  had  any  account  for  the  proceeds  of 
these  sales  been  either  offered  by  the  bill  or  ordered  by  the 
decree.  Plaintiff,  under  this  decree,  will  be  left  to  bring  his 
action  at  law,  or  file  a  bill  to  recover  back  the  interests  he  had 
in  the  patent,  and  so  but  partial  justice  will  be  done  in  this 
case.     10  Yerg.  R.  59. 

For  anything  apparent  in  the  pleadings  or  proofs,  defendants 
may  have  made  the  sales  after  their  discovery  of  the  alleged 
fraud,  first  trying  what  speculation  they  could  make,  and  fail- 
ing in  that,  they  file  this  bill  to  rescind.  If  this  is  not  so,  it 
should  be  negatived  by  averments.  They  have  concealed  the 
fact,  or  failed  to  show  it  in  the  bill,  that  they  had  made  any 
sales,  but  it  comes  out  in  the  answer  and  proofs.  Having 
enjoyed  and  used  the  patent  under  the  purchase,  they  have 
derived  advantages  and  profits  from  it ;  and  upon  this  principle 
the  case  of  Chanter  v.  Deivhurst,  12  Mees.  arid  Wels.  R.  B23, 
was  ruled,  and  many  others  referred  to,  in  Norman  on  Patents, 
150,  (52  Law  Lib.    119.) 

I  have  thus  shown  that  the  decree  is  erroneous,  upon  the  sup- 
position that  the  proofs  sustained  the  suggestion  of  fraud,  which 
is  the  ground  upon  which  relief  is  sought. 

But  the  defendants  wholly  failed  in  their  evidence.  No  wit- 
ness testifies  to  any  representation  whatever  being  made  to 
them.  No  negotiation  between  the  parties  is  shown  ;  and  no 
other  contract  but  the  plaintiff's  deed  of  assignment  of  the 
patent.  There  is  much  testimony  as  to  plaintiff's  general  con- 
versations about  his  patent,  and  as  to  what  he  claimed  under 
the  patent,  and  as  to  the  general  reputation  and  impressions  of 
the  neighborhood  as  to  the  extent  of  what  he  claimed  under  it. 
This,  if  not  wholly  irrelevant,  though  taken  without  objection, 
is  very  unsatisfactory,  had  defendants  even    succeeded  in  this 

(o)     Miller  vs.  Wbitaker,  23  111.  R.  -ir.S. 
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manner  to  make  out  a  fraudulent  representation  and  sale.  But 
so  far  from  it,  the  proof  shows  that  plaintiff,  when  speaking 
particularly  of  the  claiyn,  under  his  patent,  ahvays  confined  it 
to  the  particulars  patented  ;  and  only  used  general  language, 
when  speaking  of  the  patent  generally,  Avithout  reference  to  the 
claim.  Had  all  these  conversations  formed  pai't  of  the  particu- 
lar negotiation  Avith  defendants,  we  should  have  no  hesitation  in 
dismissing  this  bill.  Besides,  the  patent,  specifications  and 
drawings,  are  shown  to  have  been  kept  in  plaintifi''s  shop,  where 
these  cradles  were  being  made  as  models,  at  his  house,  and 
other  places  ;  and  that  defendants  were  in  and  out,  like  others. 
They  might  have  seen  them,  as  others  did,  and  we  cannot  resist 
the  conclusion  that  they  did  see  and  examine  them,  either  before 
they  purchased,  or  before  they  sold  under  it ;  for  between  those 
periods,  plaintifi"  had  them  a  model  made,  and  they  were  in  and 
out,  and  giving   directions  Avhile  it  was  constructing. 

The  only  evidence  therefore  offered  is,  that  contained  in  the 
patent  itself,  which  is  for  a  "Design  for  a  cradle,"  the  specifi- 
cations, which  are  for  an  "  ornamental  design  in  the  shape  or 
configuration  of  horological  cradles,  and  of  ornamental  designs 
to  be  worked  thereon,"  and  the  deed  of  sale,  which  has  a  cap- 
tion, "  Alexander  Edmunds'  Patent  Horological  Cradle,"  and 
which  recites  that  he  had  obtained  a  patent  from  the  United 
States  for  an  "  Horological  Cradle."  Neither  the  phraseology 
of  the  one  or  the  other  imports  that  there  was  machinery  about 
it,  and  of  course  cannot  imply  that  that  "  principle,  machinery 
or  mode  of  operation"  was  the  subject  of  the  patent.  Every 
one  should  be  presumed  to  know  that  a  ~"  Baby  Cradle"  would 
not  be  patentable,  by  that  description,  so  far  as  the  application 
of  its  use  is  concerned ;  for  we  may  indulge  the  presumption 
that  it  was  as  well  known  to  Adam  as  to  Edmunds.  And  so 
too,  of  numberless  forms,  from  the  natural  rind  of  a  tree,  or 
hollow  gum,  to  the  more  elegant  conceptions  of  mechanical 
invention.  What  particular  change  is  to  be  inferred,  or  instru- 
ment is  imported  by  the  word  "Horological,"  is  rather  a  ques- 
tion of  fact,  than  of  law.  The  law  will  as  readily  intend  a 
"  Grain"  as  a  "  Baby"  Cradle  ;  so  far  as  either  is  suggestive  of, 
or  adapted  to,  the  art  of  measuring  time.  This  may  be  done  by 
a  "  principle"  "  or  mode  of  operation,"  adopted  in  the  hour- 
glass and  the  dial,  as  well  as  by  machinery  ;  and  in  the  latter, 
whether  by  weights  or  pulleys,  or  by  springs.  If  we  attempt  to 
make  its  import  a  question  of  law,  instead  of  fact,  as  to  the 
meaning  of  the  party,  we  are  at  once  involved  in  the  necessity 
of  determining  that  the  deed  secured  the  right  to  use  some  one 
or  all  these  modes  of  measuring  time  with  a  cradle.  On  the 
contrary,  it  is  very    evident,    that   an   arbitrary  selection  of  a 
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name  was  made,  for  the  thing  patented  ;  and  to  the  patent  and 
its  specifications  and  drawings,  a  prudent  man  would  have  had 
recourse,  unless  prevented  by  fraudulent  representations,  which 
are  not  shown  here. 

Decree  reversed,  and  bill  dismissed. 

Decree  reversed. 


Alexander  Edmunds,  Plaintiff  in  Error,  v.  McCarty  Hildreth 
ei  al. ,  Defendants   in  Error. 

EEROR    TO    LOGAN. 

Parties  defrauded,  and  those  injured  by  the  fraud,  can  alone  take  advantage  of  it, 

to  annul  a  contract. 
Parties  to  a  fraud  cannot  avoid  the  act  for  the  fraud.    The  defrauded  party  may 

do  so,  or  his  creditors,  and  others  injured  by  it. 
If  the  party  injured  acquiesces  in,  or  coiifirms  a  contract  tainted  with  fraud,  others 

not  interested  or  acting  in  it,  cannot  avoid  it  for  him. 

The  decree  in  this  case  was  rendered  by  Davis,  Judge,  at 
September  term,  1854,  of  the  Logan  Circuit  Court. 

This  case  is  in  all  respects  like  the  preceding,  except  that 
Edmunds  sold  to  Hildreth  and  one  William  Turner,  the  said 
patent  for  several  States,  for  ten  thousand  dollars,  and  that 
Turner  sold  his  interest  to  the  two  Myers  for  five  thousand 
dollars.  They  Avere  not  parties  to  the  agreement  between 
Edmunds  and  Hildreth  and  Turner. 

Williams  and  Lawrence,  for  Plaintiff  in  Error. 

A.  Lincoln,  for  Defendants  in  Error. 

ScATES,  J.  The  frame  and  objects  of  this  bill  are  similar  to 
the  case  of  Edtnunds  v.  /.  and  G.  Myers,  (^ante,  p.  207,  )  under 
the  same  patent,  and  which  alleges  a  fraud  in  the  sale,  and 
prays  a  rescission  of  the  contract,  and  a  re-conveyance  of  two 
tracts  of  land  to  defendants,  which  had  been  conveyed  by  Hild- 
reth and  Turner  for  the  patent.  The  only  material  difference 
in  the  two  cases  is,  that  in  this  case  the  bill  charges  that  the 
sale  was  made  to,  and  the  consideration  paid  by,  Hildreth  and 
W.  Turner,  and  a  sale  and  transfer  of  his  interest,  by  Turner, 
to  J.  and  G.  Myers.  The  answer  denies  all  fraud,  and  denies 
a  sale  to  Hildreth  and  Turner.  But  it  admits  a  sale  to  Turner, 
and  states  that  a  deed  of  assignment  of  the  patent  was  made  to 
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Turner  in  the  summer  of  1853,  and  that  Turner  paid  therefor,  by 
a  conveyance  of  the  two  tracts  of  land,  made  in  the  summer  also. 
That  afterwards.  Turner  sold  one-half  his  interest  to  Hildreth, 
and  at  the  request  of  both,  and  for  their  accommodation,  with- 
out any  new  sale  or  consideration,  Turner  surrendered  the  for- 
mer deed  of  assignment,  and  Edmunds  executed,  to  both  Hildreth 
and  Turner,  another,  dated  12th  December,  1853. 

The  patent,  specifications,  drawings,  and  deed  of  assignment 
to  Hildreth  and  Turner,  and  Turner's  assignment  of  his  interest 
to  Myers,  together  with  the  depositions  in  the  case  of  Edmuiids 
V.  J.  and  G.  Myers ^  were  all  the  evidence  in  this  case. 

We  are  unable  to  find  any  ground  to  sustain  this  decree, 
which  rescinded  the  contract,  directed  a  re- conveyance,  by 
Edmunds,  of  the  tAYO  tracts  to  Hildi'eth  and  J.  and  G.  Myers 
of  undivided  moieties,  and  that  they  re- convey  or  assign  the 
patent. 

I  have  already,  in  the  other  case,  given  my  views  of  the 
supposed  equities,  upon  the  supposition  that  the  fraud  was 
established,  and  they  apply  equally  to  this  case. 

But  this  case  is  distinguishable  from  that,  in  this  :  here  the 
defendants,  who  are  strangers  to  the  contract,  being  neither 
parties,  nor  privies  in  estate  or  interest,  are  seeking  to  rescind 
that  contract  for  fraud  between  the  parties  to  it,  and  further,  to 
recover  for  their  own  benefit,  the  consideration  paid  for  the 
patent. 

Suppose  there  was  fraud,  the  party  defrauded  and  those 
injured  by  the  fi-aud,  could  alone  take  advantage  of  it  to  annul 
the  contract.  The  parties  to  the  fraud,  cannot  avoid  the  act  for 
the  fraud  ;  the  party  defrauded  may,  at  his  election,  and  so  may 
those,  not  parties,  but  who  are  injured  by  the  fraud,  as  creditors 
and  such  like  interests.  So  it  was  held  in  Steele  v.  Worthing- 
ton,  2  Ohio  R.  182,  that  a  residuary  legatee  cannot  take  advan- 
tage of  a  fraud  committed  upon  the  United  States  by  his 
devisor  and  the  defendant,  in  the  purchase  of  the  land ;  and  for 
two  reasons,  the  legatee  is  a  third  person,  a  stranger  to  the  con- 
tract, and  the  devisor  was  ^  particeps  criminis,  so  neither  he, 
nor  any  one  claiming  under  him,  can  avoid  it  for  his  own 
fraud. 

So,  again,  in  Carrol  et  al.y.  Potter  et  al.,  Walk.  Ch.  R. 
355,  it  was  held  that  an  assignee  of  a  contract  cannot  avoid  it 
for  fraud  in  making  it.  As  between  the  particeps  criminis  court 
will  neither  enforce  or  annul  contracts  that  are  void,  as  against 
public  policy.     Doolin  v.  Ward,  6  John.  R.  194. 

In  Lovev.  Belk,l  Ired.  Ch.  R.  163,  it  is  said  that  the 
grantor  alone,  or  those  succeeding  to  his  rights,  can  set  up  the 
fact  of  the  agreement  being  obtained  by    undue    means,  for  the 
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purpose  of  preventing  a  recovery  by  the  grantee.  1  U.  S.  Dig- 
p.  557,  Sec.  458. 

And  the  subsequent  purchaser  even  will  not  be  allowed  to 
make  this  suggestion  of  fraud  in  his  grantor,  unless  the  party 
actually  defrauded  thereby,  has  taken  measures  to  have  the 
transaction  set  aside  by  a  court  of  equity,  if  such  subsequent 
purchaser  had  actual  notice  of  such  agreement.  Maynor  v. 
Lciuis,   2  Ga.,  Sec.  205  ;  1  U.  S.  Dig.,  p.  557,  Sec.  460. 

The  law  abhors  fraud,  and  declares  contracts  tainted  with  it 
void,  but  this  must  be  understood  of  it,  in  its  effect  and  opera- 
tion when  applied;  for  there  are  many  instances  in  the  books, 
of  both  constructive  and  actual  frauds  capable  of  confirmation 
by  the  courts  and  parties  injured,  and  at  their  election.  This 
is  both  reasonable  and  according  to  the  maxim  volenti  not  Jit 
injuria,  as  to  the  right  of  rescission.  If  the  party  injured 
acquiesce  in  or  confirm  the  contract  with  a  full  knowledge  of 
the  fi'aud,  no  one,  surely,  can  have  a  right  to  annul  his  contract 
for  him.  If  he  have  a  knowledge  of  the  fi-aud,  he  will  be  pre- 
sumed to  acquiesce,  if  he  take  no  step,  but  sleep  upon  his  rights. 
Walk.  Ch.  R.  186,  373  ;  3  Pet.  R.  214. 

The  frame  of  this  bill  is  defective,  for  the  want  of  an  offer  to 
return  the  patent  ;  by  the  bill,  as  it  stands,  they  ask  to  have  the 
consideration  received  from  Turner,  returned  to  them  and  still 
hold  fast  what  they  purchased  of  Turner.  Again,  they  do  not 
make  Turner  a  party  complainant  or  defendant,  and  yet  not 
only  seek  to  annul  his  contract  with  Edmunds,  with  which  he  is 
satisfied,  but  ask  for  their  sole  benefit,  the  consideration  paid 
for  it ;  and  ail  this,  without  a  suggestion  even  of  any  fraud  in 
their  own  contract  with  Turner,  or  even  a  mistake,  that  they 
did  not  acquire  from  Turner,  by  and  under  the  patent  all  that 
they  purchased,  or  expected  by  the  purchase.  Admitting  that 
Hildreth  was  an  original  contractor  with  Turner,  still  joining 
with  him,  will  not  dispense  with  Turner  as  a  party. 

The  radical  error  in  the  case,  is,  as  I  think,  in  the  supposed 
substitution  of  the  Myers  to  the  contract  and  rights  of  Turner, 
the  assignability  of  the  contract,  with  all  its  incidents,  fraud 
and  all.  That  the  contract  between  Turner  and  Edmunds,  with 
all  Turner's  rights  and  powers  under  it,  and  Edmunds'  liabilities 
to  Turner,  by  Turner's  sale  of  the  patent,  passed  with  the 
patent,  as  attendant  heir-looms,  or  as  covenants  running  with 
the  land,  or  like  the  promises  and  undertakings  of  a  bill  of 
exchange  or  promissory  note,  by  an  assignment  or  a  mortgage, 
as  an  incident  to  the  mortgage  debt.  Such  is  not  the  general 
characteristic  of  contracts  in  relation  to  the  property  about 
which  they  are  made.  They  do  not  attend  and  pass  with  the 
property,  through  the  right  and  title  of  the  contracting  p^rty 
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may.  The  difference  would  be,  if  the  contracts  themselves 
passed,  thej  Avould  carry  with  them  the  mutual  right  to  a 
remedy  under  them,  and  so  effect  a  complete  substitution  of  new 
parties  to  the  contracts  themselves.  This  is  not  literally  and 
universally  true  o£  bills  of  exchange  and  promissoi-y  notes 
which  are  assignable.  No  one  would  contend  that  C,  by  the 
purchase  of  a  horse  from  B,  could  sue  A  upon  a  warranty 
given  by  him  to  B,  on  a  sale  of  the  horse  to  B,  and  yet  he 
could  as  well  do  so,  as  to  sue  A  for  any  fraud  committed  on  B 
in  the  same  sale. 

If  the  Myers,  at  the  time  of  the  sale  from  Edmunds  to 
Turner,  or  Hildreth  and  Turner,  had  any  rights  or  interests 
injurious^  affected  by  any  fraud  in  that  sale,  they  may  sue  and 
have  relief.  If  they  were  not  affected  by  it,  they  have  no 
ground  of  complaint  in  law  or  equity,  and  so,  if  they  obtained 
all  they  bought  of  Turner.  If  they  did  not,  he,  and  not  Ed- 
munds, is  liable  to  them.  Their  own  contract  with  Turner,  and 
not  Turner,  with  Edmunds,  is  the  one  to  assail  and  set  aside. 
Turner  and  Edmund  seem  content  with  their  bargain,  and  no 
one,  unless  he  is  injured,  can  have  any  cause  to  complain  of  it, 
and  if  injured,  he  must  show  how.  The  novelty  ;of  this  ground 
of  equity  is  only  exceeded  by  the  justice  of  keeping  Edmunds' 
patent,  and  the  modesty  of  asking  him  to  add  to  it  the  value  of 
what  he  received  for  it.  This,  the  court  attempted  to  remedy 
in  the  decree,  by  directing  a  re-assignment,  but  without  any 
proof  that  it  has  not  been  sold  by  them. 

But  as  we  can  perceive  no  equity  in  the  bill,  the  decree  will 
be  reversed,  and  the  bill  dismissed. 

Decree,  reversed. 


Martin  Gerber,  Appellant,  v.  Jacob  Grabel,  Appellee. 

APPEAL  FKOM  MADISON. 

An  actiou  for  obstructing  air  and  ligbt  to  windows  in  a  house,  will  be  sustaiue<i  in 

this  State. 
In  such  an  action,  it  is  not  necessary  to  aver  a  right  by  presci'iption,  in  the  use  of 

the  windows  obstructed. 
Twenty  years  uninterrupted  and  unquestioned  enjoyment  of  lights,  constitutes 

them  ancient  lights ;   in  the  enjoyment  of  which  the  owner  will  be  protected. 

The  declaration  averred,  in  the  first  count,  that  the  plaintiff", 
before  and  at  the  time  of  the  committing  of  the  grievance  there- 
inafter mentioned,  and  still  is,  lawfully  possessed  of  a  certain 
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messuage  or  dwelling-house,  with  the  appurtenances,  situate  and 
being  on,  etc.,  in  the  town  of  Edwardsville,  etc.,  in  which, 
during  all  the  time,  etc.,,  there  were,  and  still  of  right  ought  to 
be,  divers,  to  wit :  two  windows,  through  which  the  light  and 
air,  during  all  the  time  aforesaid  ought  to  have  entered,  and 
still  ought  to  enter,  etc.  Yet  that  the  defendant,  well  knowing 
the  premises,  etc.,  contriving,  etc.,  and  to  annoy  him,  etc.,  there- 
tofore, to  wit:  on  the  first  day  of  January,  1854,  wrongfully 
and  injuriously  erected  and  raised,  etc.,  a  certain  wall  and  build- 
ing near  to  and  against  the  said  windows,  and  wrongfully,  etc., 
kept  the  same  erected  for  a  long  space  of  time,  to  wit :  from  the 
day  and  year  aforesaid,  hitherto.     By  means  whereof,  etc. 

The  other  pleadings  and  proceedings  are  described  in  the 
opinion   of  the  Court. 

This  cause  was  heard  before  Underwood,  Judge,  at  October 
special  term,  1854,  of  the  Madison  Circuit  Court. 

J.  and  D.  Gillespie,  for  Appellant. 
L.  Trumbull,  for  Appellee. 

S GATES,  J.  This  is  an  action  on  the  case  for  obstructing  and 
excluding  the  light  and  air  from  passing  through  the  Avindows 
into  the  plaintiff's  dwelling-house,  situated  on  lot  12T,  in 
Edwardsville,  by  the  erection  of  a  wall  and  building,  by  the 
defendant,  by  which  the  house  is  rendered  close,  uncomfortable, 
unwholesome,  and  unfit  for  habitation,  and  plaintiff"  is  greatly 
annoyed  and  incommoded  in  the  use,  possession  and  enjoyment. 
The  second  count  is  for  continuing  this  obstruction ;  and  the 
third  count  is  general,  for  obstructing  and  excluding  light  and 
air,  through  the  windows,  without  specifying  the  means. 

Plea,  not  guilty ;  and  verdict  for  plaintiff  for  ^45.  On 
motion,  the  court  arrested  the  judgment,  and  gave  a  judgment  in 
favor  of  the  defendant  for  costs. 

There  are  two  questions :  one  on  the  sufficiency  of  the  plead- 
ings, and  the  other  on  the  existence  of  the  right,  under  the  com- 
mon law  of  this  State. 

The  declaration  does  not  prescribe  for  ancient  lights,  but 
declares  generally  that  plaintiff  is  possessed  of  the  house,  and 
has,  and  ought  to,  enjoy  a  right  to  the  light  and  air  through 
these  windows.     It  is  objected  that  this  is  insufficient. 

In  most  of  the  early  declarations  for  disturbance  of  lights, 
and  for  nuisances,  a  prescription  was  alleged.  But  at  an  early 
day  this  ancient  rule  of  prescribing  was  relaxed,  and  by  the 
modern  rule,  this  declaration  is  sufficient  to  admit  proofs  of  the 
right,  whether  it  arise  upon  a  prescription,  by  contract,  or  other- 
wise, by  estoppel,  etc.     1  Chit.  PI.  379,  381,  2  ;  4  Crok.  Car.  675  ; 
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Sands  v.  Trefuses,  Coxy.  Matthews,  1  Ventr.  237,  ibid.  274  ; 
St.  Johns  Y.Moody,  Penwarden  v.  Ching,\  Mood.  andMalk.  R- 
400  (22  Eng.  C.  L.  R.  341),  Yelv.  R.216;  Hughes  y.  Kerne, 
notel;  Coryto7iY.  Lithebye,'^  Saund.  R.  113,114,  and  notes; 
Yard  v.  Ford,  ibid.  175;  Story  v.  ^din,  12  Mass.  R.  159. 

The  old  rule  Beemed  to  recognize  a  distinction  between  an 
owner  of  the  land,  and  a  mere  trespasser  ;  and  that  a  prescrip- 
tion should  be  averred  as  to  the  former,  while  an  allegation  of 
possession  in  the  plaintiff  of  the  property  injured,  Avas  good  as 
to  the  latter,  Yelv.  R.  216,  note  1;  but  no  distinction  is  recognized 
in  the  modern  rule.  And  we  deem  the  general  averments  of 
possession  and  right,  sufficient  to  admit  proof  of  the  true  claim 
and  interest.  Legislation  has  conformed  to  these  improvements 
in  the  rules  of  pleading,  in  the  old  possessory  ejectment,  noAV 
converted  into  a  real  action  of  title. 

But  in  personal  actions  for  injuries  to  the  realty,  this  general 
mode  of  stating  the  right,  does  not  extend  to  the  plea  or  subse- 
quent pleadings,  for  the  party  must  show  and  prescribe  in  the 
que  estate,  1  Chit.  PL  382,  until  released  by  Stat.  2  and  3  Wm. 
lY.  Cap.  71,  to  which  I  shall  have  occasion  more  particularly  to 
refer,  in  noticing  the  remaining  question  as  to  the  right  in  this 
case. 

On  the  second  point,  we  premise  by  saying  that  the  "  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a  gen- 
eral nature,"  and  acts  of  Parliament  made  in  aid  of,  and  to 
supply  defects  of  the  common  law,  which  are  of  a  general  nature, 
and  not  local  to  that  kingdom,  passed  prior  to  4  James  I.  with 
certain  exceptions,  are  in  force  here.  (Rev.  Stat.  337,  Sec.  1.) 
We  see  no  reason  for  the  inapplicability  of  rules  in  relation  to 
air  and  light  in  houses,  and  that  air  should  be  as  wholesome  and 
agreeable  here  as  there.  If  the  elements  themselves  are  as 
essential  to  life  and  enjoyment,  the  rules  of  law  that  secure  that 
enjoyment,  and  determine  the  right,  equally  apply.  The  only 
conceivable  difference  is  in  relation  to  the  quantity  of  vacant 
land,  and  the  number  of  unimproved  city  and  town  lots,  which 
it  is  supposed  may  be  affected  and  depreciated  in  value,  by  the 
acquisition  of  these  easements  by  prescription  on  boundary  lines, 
which  would  prevent  owners  of  vacant  lands  and  lots  from 
building  and  improving  upon  them.  But  I  do  not  regard  the 
danger  from  owr' common  law  as  being  so  great,  in  this  respect, 
as  is  apprehended.  Nor  is  the  question  so  full  of  danger  or 
difficulty,  as  would  seem,  from  reading  the  American  decisions, 
in  applying  the  common  law  to  our  circumstances.  This  will 
appear  by  an  examination  of  some  of  them. 

In  New  York,  the  common  law,  down  to  the  year  1775,  is 
adopted.     The  statute  of  limitations  of  21  James  I.,  Cap.  16, 
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fixed  a  limit  upon  rights  of  entry,  and  of  actions  for  land.  The 
Englisli  courts  had  begun  to  indulge  in  presumptions  in  favor  of 
incorporeal  easements  in  the  land,  such  as  way,  common, 
ancient  lights,  etc.,  in  analogy  to  the  time  fixed  for  barring  the 
remedy.  So  short  a  prescription  appeared  to-  some  courts 
hazardous  to  the  ownership  of  vacant  property,  and  they  have 
manifested  a  disposition  to  cut  the  knot  they  could  not  untie,  by 
denying  its  applicability,  or  by  distinguishing  between  those 
which  are  tangible  and  intangible  in  the  possession  and  use. 
See  Parker  Y.  Foote,  19  Wend.  R.  312  ;  MyresN.Gemmel^  10 
Bard.  S.  C.  R.  538  ;  Pierrt  v.  Fenald,  26  Maine  R.  438  ;  Hoy 
V.  Sterrett,  2  Watts  R.  331. 

The  English  courts  took  no  such  distinction,  but  applied  the 
presumption  to  all  alike,  according  to  the  time  that  would  bar 
an  action  to  recover  against  it.  Yard  v.  Ford^  2  Saund.  R.  174, 
note  2,  and  175a,  to  end  of  note,  with  authorities  cited.  The 
twenty  years'  possession  was  not  a  bar,  but  was  left  to  the  jury, 
and  was  deemed  sufficient  to  warrant  a  verdict,  if  unrebutted. 
Ibid.  ;  1  Bos.  and  Pall.  402 ;  2  East.  153  ;  2  Bos.  and 
Pull.  206. 

So  stood  the  presumption  in  favor  of  use  and  enjoyment 
until  the  prescriptive  act  of  2  and  3  William  IV.,  Cap.  71, 
which  made  these  presumptions  absolute  on  certain  conditions  ; 
and,  by  section  3,  the  use  of  lights,  for  twenty  years  without 
interruption,  conferred  an  absolute  right,  unless  it  had  been  by 
consent.     1  Chit.  PL   713,  Appendix  to  edition,  1847. 

The  courts  in  Massachusetts,  without  adopting  expressly  the 
broad  English  rule,  seemed  to  sanction  it ;  but  the  legislature 
provided  that  a  party,  by  filing  a  notice  in  the  office  of  the 
register  of  deeds,  and  serving  the  other  with  a  copy  of  it,  might 
defeat  the  effects  of  such  enjoyment  upon  his  land.  12  Mass. 
R.  220  ;  7  M'et.  R.  403-4  ;  Story  v.  Oelin,  12  Mass.  R.  159. 

But  the  courts  in  New  York  differ  as  to  the  existence  of  the 
English  rule  in  that  State.  In  Mahan  v.  Brown,  13  Wend.  R. 
263,  the  court  recognized  the  rule  very  fully;  and  so  does  the 
vice-chancellor,  in  Banks  v.  The  American  Tract  Society ^  4 
Sandf.  Ch.  R.  464. 

The  court  evidently  leaned  to  this  view  of  it,  though  the  ques- 
tion was  waived  in  Palmer  v.   Wetinore,  2  Sandf.  S.  C.  R.  317. 

In  New  Jersey  the  doctrine  is  very  fully  adopted,  in  Robeson 
et  al.  V.  Pettinger,  1  Green  Ch.  R.  61  ;  and  so  in  Kentucky, 
Maniery.  Meyers  et  al.,  4B.  Monr.  R.  520-1  ;  andS.  Caro.  R. 
1  Dudley  L.  and  Eq.  131,  McCready  v.  Thompson. 

Most  of  these  cases  that  adopt  or  recognize  the  English  rule, 
apply  it  with  its  prescriptive  presumption  of  twenty  years,  in 
analogy  to  the  statute  of  limitations. 
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But  such  is  not  the  rule  of  the  common  law  of  Illinois,  as  I 
shall  proceed  to  show.  The  older  decisions  upon  these  incor- 
poreal rights,  based  them  upon  a  common  law  prescription 
from  the  use  and  enjoyment  for  a  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  or  as  fixed,  in  many  cases, 
as  far  back  as  the  reign  of  Richard  1  (Chit.  PI.,  Appcn.  712). 
Upon  such  a  prescription  as  this,  it  Was  held,  a  man  could  not 
erect  a  house  upon  his  own  soil,  so  near  my  house  as  to  stop 
my  ancient  lights;  it  would  be  a  nuisance,  for  light  is  of 
great  comfort  and  profit  to  men;  and  the  same,  if  his  house 
throw  the  rain  upon  my  house.  2  Rol.  Abrid.  140-41,  cites 
Bland's  case,  9  Cok.  R.  58.  Baton's  case,  5  Cok.  R.  53, 
decided  James  I.,  has  the  same  doctrine;  and  Alched's  case, 
same  year,  5  Cok.  5T.  Hughes  v.  Ketne,  Yelv.  R.  216, 
9  James  I.,  sanctions  the  same  doctrine,  by  custom  of  London  ; 
yet  he  may  build  his  house  higher  upon  the  old  foundation, 
even  if  it  pat  out  my  lights.  Same  case.  Anonjonous,  ComynR. 
278,  4  Geo.  1. 

Faimer  v.  Fliescher  or  Fletcher^  1  Leving.  R  122,  in  Keeble 
R.,  side  65,  top  553,  by  name  of  Palmer  v.  Flessier,  ruled  the 
same,  as  to  ancient  lights  ;  but  this  distinction  is  noted,  that  if 
A  build  upon  his  own  soil,  and  afterwards  sell  the  house,  he 
cannot  build  on  his  land  to  obstruct  the  light,  nor  can  a  pur- 
chaser of  the  land  of  A.,  although  the  land  be  sold  first. 

As  this  case  is  reported  in  T.  Raymond,  87,  this  ruling  is  said 
to  have  been  by  Twisden  and  Windham,  Justices,  and  per 
Keelyng,  conti-a. 

The  case  of  Bowry  v.  Pojje^  1  Leond.  168,  31  Elizabeth,  and 
by  the  name  of  Bury  v.  Pope,  in  Cro.  Eliz.  118,  in  30  Elizabeth, 
show  very  clearly  the  common  law  at  the  accession  of 
James  I.  It  was  there  held  that,  if  one  build  on  his  line,  and 
put  windows  overlooking  his  neighbor's  land,  and  enjoy  the 
windows  thirty  or  forty  years,  still  the  adjoining  proprietor  may 
build  and  stop  them  up,  for  it  was  his  folly  to  build  so  near. 
The  case  is  vouched  -upon  authorities.  Temp.  Edw.  I.  ;  1 
Leving.  122,  162  ;  1  Ventr.  237  ;  2  Vern.  644  ;  Ld.  Raym. 
392  ;  Salk,  459 ;  1  Rol.  Abrid.  107  ;  9  Cok.  58b  ;  11  Hen.  IV. 
47,  and  others.  Whether  the  references  sustain  the  ruling,  I 
have  not  verified,  but  the  decision  itself  I  receive  as  good 
evidence  of  what  the  common  law  was  at  the  date  of  our  adop- 
tion of  it.  The  statute  of  limitations  of  21  James  I.  we  did 
not  adopt,  although  the  legislature  passed  a  very  similar  one. 
While  Ave  highly  respect  the  learned  decisions  of  English  courts 
adopting  an  analogous  rule  to  their  statute  of  limitations,  we 
must  bow  to  the  authority  of  these  older  rulings,  with  liberty 
to  say,  that  a  twenty  years'  prescription  for  the  easement  of 
light  and   air  is   not    applicable   to  the   circumstances  of  this 
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State,  unsettled  and  unimproved  as  it  is.  Although  Justice 
Wilmot,  in  Daniel  v.  JVorth,  11  East.  372,  in  1761,  could  say 
that  it  was  settled  law  (3  Kent.  Com.  448),  yet  it  cannot  be 
traced  back  to  a  period  beyond  the  21  James  I.  ;  and  Bronson, 
J. ,  in  Pm^ker  v.  Foote^  says  it  was  not  sanctioned  in  Westminster 
Hall  until  1786. 

There  is  apparent  sound  reason  in  the  distinction  taken  by 
the  courts,  in  (19  Wend.  R.  309 ;  10  Barb.  S.  C.  R.  537,  and26 
Maine  R.  436,)  relation  to  this  class  o£  easements,  where  the 
enjoyment  is  lawful  to  the  party,  and  without  injury  or  inva- 
sion of  the  possession  or  use,  of  another's  rights,  and  which 
gives  no  ground  for  complaint  or  remonstrance  ;  it  is,  if  I  may 
be  allowed  the  expression,  intangible  of  his  rights  in  its  use, 
possession  and  enjoyment ;  and  that  class  of  easements,  which 
require  for  the  possession,  use  and  enjoyment,  a  tangible  inva- 
sion of  another's  possession  and  rights,  such  as  common,  way, 
etc.,  of  which  he  may  complain,  and  for  which  he  may  bring  his 
action.  I  have  no  property  in  a  prospect,  nor  has  another  in 
the  light  and  air  that  passes  across  his  land.  He  may,  when  he 
please,  deprive  me  of  the  prospect,  nor  should  my  enjoyment  of 
the  other,  in  which  he  has  no  property,  and  cannot  therefore 
complain,  deprive  him  of  the  best  use  of  his  land  itself,  by  any 
facilities  of  shortening  the  period  of  its  maturity  into  a  right, 
by  presumptions  against  his  innocent  inaction.  On  the  contrary, 
when  I  go  upon  his  land  by  myself  or  my  cattle,  claiming  a  way 
or  a  common,  or  he  pollutes  the  air  of  my  house  by  noisome 
and  unwholesome  stenches,  there  is  such  a  mutual,  tangible 
invasion  and  injury,  as  gives  cause  of  complaint  and  action. 
To  suffer  this  use  of  such  an  easement,  with  a  knowledge  of  it, 
and  without  express  consent,  may  well  raise  a  presumption  of  a 
grant  or  existing  right  from  silence  and  inaction.  And  a  much 
shorter  period  of  enjoyment  would  satisfy  the  mind,  and  sub- 
serve the  ends  of  justice.  So  we  find  the  courts  of  this  State 
applying  the  modern  rules  of  presumption  to  the  cases  of  high- 
ways.    1  Gilm.  R.  4,  10 ;  15  111.  R.  240,  262. 

This  judicial  prescription,  now  statutory  in  England  by  2 
and  3  William  IV,  raising  a  presumption  of  right,  because  the 
remedy  is  barred,  may,  in  the  progress  of  the  law,  have  been 
very  judiciously  applied  to  the  protection,  security,  and  ma- 
turing rights  to  those  easements,  which,  in  then-  use  ?.nd  enjoy- 
ment, require  a  tangible,  physical  possession  and  occupation  of 
thQ  land,  as  in  right  of  way,  or  a  sensible,  physical  deteriora- 
tion of  its  use  and  enjoyment  by  the  owner,  as  in  nuisances  by 
offensive  trades.  For  here  would  be  a  palpable,  sensible  inva- 
sion of  the  owner's  rights,  and  an  injury  to  him.  But  in  rela- 
tion to  these,  the  presumption  is  not  indulged  unless  the  ease- 
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raent  is  used  under  a  claim  or  assertion  of  right,  and  with  the 
knowledge  and  acquiescence  of  the  owner  of  the  land.  3  Kent 
Com.  448;  19  Wend.  R.  312. 

Under  these  circumstances  the  presumption  has  a  sensible 
basis  to  operate  upon,  in  the  foi'bearance  of  the  injured  party  to 
vindicate  his  rights  by  entry  or  action,  and  his  acquiescence  in 
the  known  claim  and  appropriation  of  his  rights,  by  another. 
For  the  public  good,  and  for  the  sake  of  peace  and  quieting  and 
settling  controversies,  we  might  follow  the  precedents  by  an 
analagous  prescription  under  our  statute  of  limitations,  presum- 
ing a  grant. 

But  no  part  of  this  reasoning  will  apply  to  an  incorporeal 
servitude  of  light  and  air.  It  was  well  said  in  Bury  v.  Pope, 
that  it  is  his  folly  to  build  his  house  and  put  his  windows  upon 
another's  line,  and  30  or  40  years'  use  shall  not  debar  the  other 
from  building  on  his  line  adjoining.  This  folly  is  no  invasion 
of,  or  injury  to,  the  adjoining  proprietor's  property  or  rights, 
while  his  property  lies  vacant.  There  is  no  wrong  to  complain 
of,  or  injury  to  redress,  as  in  the  class  of  easements  referred  to. 
It  cannot  therefore  become  an  easement  or  servitude  upon  the 
land,  until  it  begins  to  operate  upon  the  owner's  right  of  ob- 
structing the  light  and  air.  When  then  does  this  servitude 
begin  ?  At  the  precise  period  when  man's  memoiy  of  its  begin', 
ning  is  lost.  Such  was  the  common  law  of  our  adoption,  and 
its  adaptation  is  as  well  suited,  in  all  things,  to  us,  as  to  any 
people  or  country. 

But  in  relation  to  this  servitude  upon  land,  by  a  judicial  pre- 
scription of  twenty  or  other  number  of  years,  in  analogy  to  the 
statute  of  limitations,  I  am  unable  to  say  so  much.  Or  that  it 
has  any  adaptation  at  all  to  a  country  in  the  infancy  of  its  im- 
provements, containing  hundreds  of  embryo  cities  and  villages 
and  thousands  of  vacant  lots,  Avaiting  the  demands  of  future 
population,  for  dwellings  and  other  buildings  for  habitation  and 
business.  The  folly  of  so  building  on  the  line,  if  this  short 
presumption  is  to  prevail,  would  only  be  exceeded  by  the  follies 
necessary  to  defend  against  it.  If  the  adjoining  proprietor 
build  a  wall  for  simple  obstruction,  it  will  be  set  down  to  malice 
or  wantonness  as  was  charged  in  Mahan  v.  Brown,  13  Wend. 
263.  If  he  prematurely  build  to  improve,  he  may  get  his  losses 
for  his  pains,  and  credit  them  to  account  of  his  legal  necessities  ; 
if  he  gives  notice  and  protests,  these  evidences  may  be  lost. 
Yet  something  must  be  done,  to  prevent  his  neighbor's  folly 
ripening  into  a  right,  which  may  destroy  half  the  value  of  his 
own  land. 

There  is   a  class  of  implied   covenants  or  agreements,   which 
operate  by  way  of  estoppel,  that  stand  upon  a  different  founda- 
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tion  from  prescription  in  a  strict  sense.  As  where  one  build 
and  afterward  grant  the  house,  neither  he  nor  his  vendee  of  the 
land  may  stop  the  window  of  that  house.  This  distinction  was 
taken  as  early  as  Palmers.  Fletcher^  1  Leving  R.  122,  and  the 
case  of  Story  v.  Odin,  12  Mass.  159,  and  Roswell  v.  Peyor,  1 
Mod.  116,  went  upon  that  ground;  so  m Robeson  et  al.  v.  Pet- 
tinger^X  Green  Ch.  R.  57  ;  see  also  notes  to  Thurstonw  Han- 
cock et  al.,  12  Mass.  227-8  ;  but  this  even  is  denied  as  applica- 
ble to  New  York  in  Myers  v.  Gemmel,  10  Barb.  S.  C.  R.  537. 

Applying  the  doctrine  as  wo  have  laid  it  down,  and  still  the 
court  erred  in  arresting  the  judgment  in  this  case.  It  would 
seem  that  the  judgment  in  arrest  must  have  been  predicated 
upon  the  insufficiency  of  the  declaration  in  not  averring  the 
lights  to  be  ancient,  and  a  prescription  in  the  estate,  or  that  the 
common  law  was  inapplicable.  The  evidence  formed  no  part  of 
the  record  on  this  motion,  nor  is  it  preserved  in  the  record. 
But  upon  the  pleading,  we  are  of  opinion,  the  plaintiff  might 
have  proved  a  prescription  under  our  common-law  as  we  have 
here  laid  it  down  ;  or  he  might  have  proved  an  express  grant ; 
or  he  might  have  proved -such  circumstances,  from  which  a  grant 
or  estoppel  would  be  presumed,  without  regard  to  length  of  use. 
We  must  presume  the  proofs  warranted  the  verdict,  and  there 
ig  nothing  in  the  verdict  contrary  to  law. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  judgment  upon  the  verdict. 


Judgment  reversed. 


Separate  opinion  of  Caton,  J.  As  I  understand  the  first  sec- 
tion of  chapter  sixty-two.  Rev.  Stat. ,  it  adopts  the  common  law 
of  England  as  understood  and  administered  in  Westminster 
Hall,  at  the  time  that  provision  was  originally  adopted  in  this 
State,  and  the  British  statutes  passed  in  aid  of  the  common  law, 
prior  to  the  fourth  year  of  James  the  First,  except  as  provided 
in  that  section.  It  was  admitted,  that  by  the  well  settled  rule 
of  the  common  law,  as  it  has  been  understood  and  administered 
by  the  English  courts  for  many  years  past,  twenty  years'  unin- 
terrupted and  unquestioned  enjoyment  of  lights,  constitutes 
them  ancient  lights,  in  the  enjoyment  of  which  the  owner  shall 
be  protected.  There  is  nothing  in  the  character  of  this  rule  of 
law  which  makes  it  local  to  that  kingdom,  or  which  adapts  it 
more  to  that  form  of  government,  than  to  ours.  That  is  the 
law  which  our  legislature  has  declared  "  shall  be  the  rule  of 
decision,  and  shall  be  considered  as  of  full  force,  until  repealed 
by  legislative  authority."  There  is  no  pretense  that  it  has  ever 
been  so  repealed,  and  hence  I  feel  myself  controlled  by  it.     It 
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must  be  my  rule  of  decision.     That  tlie  public  good  would  be 
promoted  by  its  repeal,  I  may  admit,  but  the  constitution  has  not 
made  me  a  judge  of  that.     I  think  the  plaintiff  was  entitled  to 
judgment  on  the  verdict. 
Treat,  C.  J.,  dissented. 


WiNTHROP  S.  Gilman  ci  al..  Complainants  in  original  bill, 
Appellants,  v.  Elizabeth  Hamilton  et  al..  Appellees,  and 
Grundy  IL  Blackburn  et  al.,  Complainants  in  cross  bill,  v. 
Trustees  of  Illinois  College,  Nathaniel  Coffin  cial.,  Res- 
pondents, also  Appellants. 

APPEAL  FEOM  SANGAMON. 

The  courts  have  adopted  and  administered  charities  upon  cy  pres  principles,  with 
the  view  of  sustaining  and  carrying  into  effect  the  intention  of  the  donor,  but 
are  not  authorized  to  change  the  object  or  place,  because  the  fund  could  be  more 
efficiently  or  judiciously  applied  in  another  place,  or  to  a  different  object. 

A  charity  must  be  accepted  upon  the  terms  proposed ;  it  cannot  be  altered  by 
any  agreement  between  the  heirs  of  the  donor,  and  the  trustees  or  donees. 

The  intention  of  thedonorof  a  charity  will  control,  unless  that  is  impracticable  ; 
in  that  event,  it  may  be  altered  cypres. 

Where,  upon  a  bill  tiled  for  a  specific  performance  by  a  transfer  of  land,  a  decree 
for  that  purpose  is  entered,  it  is  not  a  judicial  sale,  and  any  one  purchasing 
from  either  party  is  chargeable  with  notice,  as  lis  pendens,  of  all  that  is  involved 
in  the  suit. 

Such  a  case  does  not  come  within  the  general  rule,  that  an  innocent  purchaser, 
without  notice,  will  be  protected,  under  an  erroneous,  voidable  or  even  fraud- 
ulent decree  or  judgment. 

A  trust  is  stamped  upon  the  property  itself,  and  will  follow  it  into  the  hands  of 
those  who  acquire  it  by  purchase  or  otherwise,  and  converts  the  holder  into  a 
trustee,  connecting  lii'm  with  all  the  responsibiUties  of  the  trust  to  the  extent 
of  his  acquisition. 

About  the  year  1835,  Gideon  Blackburn  proposed  to  various 
benevolent  persons,  the  folloAving  plan  for  raising  money  for  the 
purpose  of  founding  and  establishing  a  Theological  Seminary  in 
Illinois  :  That  they  should  advance  to  him  money,  with  which 
he  should  purchase  government  lands  at  one  dollar  and  twenty- 
five  cents  per  acre.  That  he  should  convey  to  them  respective- 
ly of  these  lands,  amounts  which  at  two  dollars  per  acre  would 
be  equal  to  the  sums  advanced.  That  of  the  remaining  lands 
he  should  take  one-third  to  his  own  use,  to  reimburse  him  for 
his  trouble  and  expenses,  and  the  other  two-thirds  should  con- 
stitute a  fund  for  the  founding  and  establishment  of  the  college. 
In  other  words,  five- eighths  of  the  lands  thus  purchased  should 
be  conveyed  to  the  persons  who  advanced  the  money,  one-eighth 
15 
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to  himself,  leaving  one-fourth  to   constitute  the  seminary    fund. 
In   the  execution  of  this  plan,  he  raised  funds  with  which    he 
purchased  over  sixty- four  thousand  acres  of  land,  thus  providing 
a  seminary  fund  of  over  sixteen  thousand  acres.     On  the  28th 
day  of  September,  1837,  Dr.  Blackburn  executed  and  acknowl- 
edged  a   deed   of   trust,    conveying  to  W.  S.  Gilman  and  six 
other  trustees,   the  said  lands    constituting  the  seminary  fund, 
and  some  other  lands,  in  trust,  for  the  purpose  of  establishing  an 
institution  of  learning,  on  the  principles  in  the  deed    specified. 
The  deed  directs  the  trustees  to  p'rocure,  from  the  legislature  of 
Illinois,  an  act  of  incorporation  for  the  institution,  if    practica- 
ble, to  which  they  shall  convey  the  lands  and  transfer  the  funds, 
constituting  the  fund  of  the  institution ;  and  until  such  act  of 
incorporation  shall  be  procured,   it  authorizes  the   trustees,  to 
sell,   mortgage  or  lease  the  said  lands,  and  to  apply  the  avails 
thereof  "  to  the  founding  and  upbuilding    of  an  institution  of 
learning,  the  object  of  which  shall  be  to  promote  the  general 
interests  of  education,  and  to  qualify  young  men  for  the  office 
of  the  gospel  ministry,  by  giving  them  such  suitable  instruction 
in  the  Holy  Scriptures,  as  may  enable  them  to  perform  the  duties 
of  that  high  and  holy  vocation,  acceptably  in  the  world."     The 
deed  provides  for  the   appointment  of  other  and  additional  trus- 
tees, and  for  filling  vacancies  ;   and   provides  with  considerable 
detail  for  the  government  of  the  institution,  and  reserves  to  the 
grantor,  the  right  of  visitation.     In  the  deed,  immediately  fol- 
lowing   the    description    of   the   premises    conveyed,    and   the 
habendum,  this  clause  appears  :   "On  the  following  trusts  and 
conditions :  that  the  said  south-east  quarter  of  the   south-east 
quarter   of   section  twenty- one,   and  north-east  quarter  of  the 
north-east  quarter  of  section  twenty-eight,  township  ten   north, 
of  range  seven  west,  be  the  site  for  the  permanent  location   of 
the  institution   hereinafter  mentioned,  the  said  parcels  of  land 
having  been  purchased  by  the  said  party  of  the  first  part,    and 
other  funds  of  the  institution,  for  that  express  purpose." 

The  trustees  applied  to  the  Legiskture  at  the  session  of 
1838-39,  for  an  act  of  incorporation,  and  in  February,  1839,  an 
act  was  passed  creating  them  a  corporation.  This  act  the  trus- 
tees refused  to  accept,  on  account  of  alleged  incompatibility 
with  the  provisions  and  trusts  of  the  deed.  In  August,  1838, 
Dr.  Blackburn  died  intestate,  leaving  eight  children  his  heirs  at 
law,  several  of  whom  were  infants,  and  one  of  whom  had  died 
before  the  filing  of  the  original  bill  in  this  suit.  The  trustees 
sold  portions  of  the  land  from  time  to  time,  for  the  purpose  of 
paying  taxes  on  the  residue,  etc.,  but  made  no  attempt  to  pro- 
ceed with  the  erection  of  the  institution. 

On  the  5th  of  July,  1844,  this  original  bill  was  filed  by  the 
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trustees,  making  the  heirs  of  Dr .  Blackburn,  defendants  ;  in 
which  they  set  forth  the  above  facts.  They  further  state  that 
by  the  use  of  trust  funds  in  hand,  and  by  further  sale  of  the 
real  estate,  they  might  succeed  for  several  years  to  come,  in 
paying  the  taxes,  "which  amount  annually  to  from  two  hundred 
and  fifty  to  three  hundred  dollars ;  but  that  they  are  satislBed, 
that  if  some  more  active  agency  than  they  were  then  employing 
or  could  conveniently  employ  in  the  enterprise,  is  not  resorted 
to,  the  sales  of  said  real  estate  will  fritter  down  to  a  point, 
where  it  will  be  necessary  for  some  one  to  advance  the  taxes, 
or  the  land  will  have  to  be  sold  in  default  of  the  payment  of 
them.  They  then  suggest  that  the  best  disposition  which  can 
be  made  of  the  fund,  is  to  convey  the  same  in  trust,  to  the 
trustees  of  Illinois  College,  for  the  organization  and  advance- 
ment of  a  theological  professorship  in  that  college,  to  be  called 
the  Blackburn  Theological  Professorship  ;  and  they  pray,  that 
the  court  may  decree  that  the  lands  and  other  trust  property 
and  money,  may  be  conveyed  to  the  Trustees  of  Illinois  College 
for  the  purpose  of  establishing  a  Theological  Professorship  in 
said  college,  to  be  called  the  Blackburn  Theological  Profes- 
sorship. 

A  decree  was  entered  in  accordance  with  the  prayer  of  the 
bill,  except  that  it  directed  one  of  the  trustees  to  retain  in  his 
hands  sufficient  of  the  trust  funds,  to  reimburse  certain  persons 
at  Carlinville  the  amounts  which  they  had  subscribed  and 
advanced  to  Dr.  Blackburn,  for  the  purchase  of  the  two  lots 
designated  in  the  deed  of  trust,  for  the  site  of  the  institution, 
and  that  the  same  be  paid  to  them.  This  decree  was  executed 
by  the  trustees,  and  conveyance  made  to  the  Trustees  of  Illi- 
nois College,  of  all  the  lands  held  by  the  trustees,  for  the  pur- 
pose of  establishing  the  specified  professorship. 

The  Trustees  of  Illinois  College  sold  the  lands,  most  of  them 
to  Nathaniel  Coffin,  by  which  they  raised  a  fund  of  ten  thou- 
sand dollars,  with  which  they  endowed  the  designated  professor- 
ship, which  they  established  in  that  college,  and  appointed  the 
President  of  the  college  to  that  professorship. 

This  decree  was  subsequently  reversed  by  this  court,  vrithout 
deciding  the  main  question,  because  it  did  not  appear  that  there 
was  evidence  to  sustain  the  bill  noAv  presented  by  this  record, 
and  which  was  not  then  brouo-ht  before  the  court  for  its  con- 
sideration. 

After  the  suit  was  remanded  to  the  circuit  court,  an  amended 
bill  was  filed,  making  the  Trustees  of  Illinois  College  and  the 
grantor,  parties,  as  well  as  many  of  the  original  donors  of  the 
fund  with  which  the  land  was  purchased ;  also  a  cross  bill, 
answers,    etc.;   but    it  is  deemed    unnecessary    to    state     them 
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farther,  for  the  purpose  of  showing  how  the  questions  arose, 
which  the  court  deems  it  necessary  to  examine  in  the  decision 
of  this  case. 

Upon  the  second  hearing  in  the  circuit  court,  it  was  decreed 
that  neither  the  trustees  of  Illinois  College,  nor  Coffin,  their 
grantee,  derived  any  title  under  the  original  decree  and  the 
conveyances  made  in  pursuance  thereof,  but  that  the  entire  trust 
fund  still  remains  vested  in  the  trustees,  under  the  deed  of  Dr. 
Blackburn,  or  in  the  survivors  of  them.  The  decree  then  pro- 
ceeds to  appoint  several  trustees  in  the  place  of  those  who  had 
died,  resigned,  refused  to  act,  or  had  removed  from  the  State ; 
and  directs  them  to  proceed  to  sell  the  lands,  and  with  the 
avails,  to  erect  the  necessary  buildings,  and  to  establish  the  insti- 
tution in  pursuance  of  the  directions  of  the  deed  of  trust,  having 
first  reimbursed  the  trustees  of  Illinois  College,  and  their 
grantee,   what  they  had  expended  in  paying  taxes,  etc. 

The  decree  in  this  cause  was  entered  at  November  term,  185-1, 
of  the    Sangamon  Circuit  Court,  Davis,  Judge,  presiding. 

D.  A.  Smith  and  A.  Lincoln,  for  Appellants. 

W.  Weir,  Jr.,  for  Appellees. 

ScATES,  J.  It  would  seem  by  the  first  decree  in  this  case  in 
1845,  and  the  opinion  of  the  supreme  court  reversing  it,  in  12 
Bl.  R.  260,  that  no  evidence  had  been  produced,  but  a  decree 
pro  forma  upon  agreement  to  some  extent,  had  been  entered. 
It  is  further  very  apparent  from  the  decree,  though  not  its  strict 
■phraseology,  that  a  scheme  for  the  application  of  this  charity 
upon  an  assumption  of  the  failure  of  its  objects,  and  upon  the 
principle  of  a  ci/  pres  application  of  it,  had  been  digested  and 
agreed  on  between  the  trustees  of  the  fund,  the  contestants 
in  the  suit,  and  the  contemplated  trustees  of  it,  for  the  new 
object. 

This  scheme  does  not  appear  to  have  been  adjudged  necessary 
by  the  chancellor,  by  reason  of  a  failure  of  a  plan  of  the  founder, 
nor  to  have  been  originated,  matured  or  sanctioned  by  him  upon 
this  hypothesis.  I  am  not  able  to  resist  the  impression  that  the 
chancellor  was  only  asked  to  become  the  passive  instrument  to 
record  the  arrangement  and  agreement  of  the  parties,  by  way 
of  a  decretal  sanction. 

This  scheme  as  set  forth  in  the  decree,  shows  a  palpable  viola- 
tion of  this  trust  in  two  particulars.  First,  a  waste  or  destruc- 
tion of  a  part  of  this  fund,  by  returning  to  part  of  the  original 
donors,  $1,075,  in  satisfaction  of  their  donations  as  creditors 
upon  the    fund,    and  showed  the  application  of  the    remainder 
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to  another  and  different,   though  kindred,  object,   at  a  different 
place. 

One  of  the  express  trusts,  I  might  say,  conditions,  of  the  deed 
appointing  the  trustees, .  declaring  the  trusts  and  conveying  the 
lands  and  other  funds,  was,  "  that  the  S.  E.  ;|-  oE  the  S.  E.  ^ 
of  section  21,  and  the  N.  E.  J  of  the  N.  E.  i  of  section  28, 
in  T.  10  N.,  R.  7  W.,  be  the  site  for  the  permanent  location  of 
the  institution  hereinafter  mentioned,  the  said  parcels  of  land 
having  been  purclnised  by  the  party  of  the  first  part,  and  other 
friends  of  the  institution,  for  that  express  purpose." 

And  the  objects  expressed,  were,  upon  this  site  to  found  and 
build  up  "an  institution  of  learning,  the  object  of  which  shall 
be  to  promote  the  general  interests  of  education,  and  to  qualify 
young  men  for  the  office  of  the  gospel  ministry,  by  giving  them 
such  instruction  in  the  holy  scriptures  as  may  enable  them  to 
perform  the  duties  of  that  high  and  holy  office,  acceptably  and 
usefully  in  the  world." 

The  fund  was  mostly  in  land,  which  continued  for  eight  or 
ten  years  to  be  of  little  value  and  insufficient  for  the  erection 
of  buildings,  and  the  endowment  or  support  of  the  institution. 
This  is  the  only  reason  I  have  heard  assigned,  to  show  the  im- 
practicability of  executing  the  trust,  and  a  failure  of  the  objects 
of  the  charity.  I  do  not  think  this  satisfactory  evidence.  It 
may  not  now,  but  may  be  sufficient  at  a  future  day  for  that 
purpose. 

But  I  might  admit  even  a  conclusion  that  it  never  could 
become  sufficient,  and  still  it  may  not  show  a  total  failure  of  the 
charity ;  others  may  contribute,  other  means  and  funds  may  be 
obtained,  and  the  end  accomplished. 

Very  few  donations  of  this  kind  are  alone  sufficient  to  accom- 
plish fully  the  designs,  and  objects  of  the  benevolent.  Should 
all  donations  be  tested  by  a  rule  of  sufficiency  in  themselves, 
there  would  be  but  few  that  might  not  be  diverted  from  the 
original  purpose  to  some  other  as  near  like  it  as  could  be  readily 
found,  and  especially  would  this  be  true,  of  the  foundation  or 
first  donation  beginnings.  We  have  few  educational  institutions 
however  well  endowed,  at  this  day,  whose  earliest  donations, 
might  not  have  been  diverted  for  the  same  reasons. 

Neither  can  I  admit  a  long  prospective  delay  and  inadequacy, 
as  showing  generally  a  sufficient  ground  of  interference  of  the 
chancellor,  especially  as  the  trustees  may,  by  a  judicious  manage- 
ment of  the  fund,  accumulate  by  its  income  or  enhancement  in 
value. 

I  should  hardly  allow  myself  to  doubt  that  the  benevolent 
donors  of  these  funds,  and  especially  Dr.  Blackburn,  contem- 
plated that  the  institution  might  and  would  ultimately  become 
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large,  popular  and  useful,  but  he  could  not  have  indulged  the  idea 
that  the  funds  he  conveyed  ■were  sufficient  to  carry  his  hopes  and 
plans  into  immediate  and  full  effect.  He  certainly  would  have 
made  a  contingent  provision  of  the  funds,  had  he  not  contem- 
plated the  persevering  efforts  of  the  trustees.  The  fund  could 
not  have  been  sufficient,  at  the  time  he  donated  it,  to  accomplish 
all  that  we  may  and  must  presume  to  have  been  intended,  as  an 
ultimate  result  of  the  effort. 

But  it  by  no  means  follows,  that  the  object  of  this  enterprise 
is  wholy  defeated,  and  the  charity  become  wholly  impracticable, 
because  the  funds  are  inadequate  for  such  a  scale  of  operations, 
as  are  our  better  endowed  and  older  colleges  and  seminaries. 

No  one,  I  presume,  would  be  willing  to  say  that  the  fund  of 
upwards  of  fourteen  thousand  acres  of  land,  is  not  sufficient,  to 
a  certain  extent,  and  in  a  certain  degree,  useful  and  profitable 
in  founding  and  building  up  an  institution  of  learning,  and  cal- 
culated to  promote  the  general  interests  of  education,  and  could 
be  made  to  contribute  towards  the  qualifying  of  young  men  for 
the  ministry,  by  teaching  them  the  holy  scriptures  with  a  view 
to  the  ministry. 

Humble  and  obscure  as  might  be  the  scale  of  operations  fixed 
by  this  fund,  it  might  not  therefore  be  the  less  apostolical,  pure 
or  effectual.  In  view  of  the  character  of  the  donor,  as  an  able, 
learned  and  pious  divine,  we  are  not  at  liberty  to  fix  our  minds 
upon  a  scale  of  magnificence,  as  that  alone  contemplated  by 
him,  and  abandon  the  object  altogether,  because  the  means  justify 
a  scale  and  extent  of  operations  too  humble. 

Such  an  interpretation  of'  his  views  and  intentions  might  be 
as  little  complimentary  to  his  wisdom  and  piety,  as  it  would  be 
beneficial  to  posterity,  and  the  cause  he  labored  to  promote. 

He  was  not  a  stranger  to  the  Illinois  college.  He  had  been 
both  trustee  and  agent  of  it,  and  assisted  it  in  its  struggles  and 
difficulties.  He  could  not  have  overlooked  the  advantages  of 
bestowing  the  fund  upon  it,  for  the  endowment  of  a  theological 
professorship  in  it,  had  the  plan  of  the  institution  had  no  influ- 
ence in  his  mind. 

But  his  own  residence,  and  that  of  several  other  donors,  was 
in  the  immediate  vicinity  of  the  site  selected,  and  must  have  had 
its  due  weight  in  influencing  their  liberality  for  its  object.  The 
plan,  locality  or  site  of  the  institution  is  evidently  a  part  of  this 
trust.  It  is  not  the  province  of  the  trustees  or  the  chancellor, 
to  inquire  into  or  determine  whether  the  plan  and  object  of  the 
charity  are  the  most  judicious,  but  only  into  the  intention  and 
means  designated.  There  can  be  no  doubt  that  the  funds  can 
be  applied  to  educational  purposes  at  the  place  designated, 
including  instruction  in  the  holy  scriptures,  with  reference  to  a 
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preparation  for  the  ministrj.  I  have  seen  no  authority  upon 
the  doctrine  or  principle  cy  pres,  or  otherwise,  authorizing  the 
court  or  trustees  to  change  the  object  or  place,  because  the  fund 
could  be  more  efficiently  or  judiciously  administered  in  another 
place,  or  applied  to  a  different  object, (a) 

The  courts  have  adopted  and  administered  charities  upon  cy 
pres  principles,  only  with  the  view  of  sustaining  and  carrying 
into  effect  the  benevolent  intention  of  the  donor.  2  Story  Eq. 
Jurisp.,  Sees.  1168  to  1177,  and  notes  ;  Curlinsi;^ s xdclministra- 
torsy.  Curling's  Heirs,  S  Dann'R.  S8  ;  attorney  General  y. 
Wallace's  Devisees,  73  Munroe  R.  617  ;  Hadley  v.  Hopkins, 
Acad.  14  Pick.  R.  252  ;  Beally.  Executors  of  Fox,  4  Ga.  R.  420. 
The  case  of  Alexander  Slarens,  7  B.  Munroe  R.  351,  is  a 
good  illustration.  The  object  of  the  donors  was  to  procure  a 
suitable  place  for  public  worship,  and  when  the  Methodist  por- 
tion of  the  donors  were  in  a  condition  to  supply  their  wants,  by 
the  erection  of  a  strictly  denominational  church,  and  the  Baptist 
to  pay  for  their  interest  in  the  partnership  one,  the  arrangement 
for  the  sale  of  the  interest  of  the  one  to  the  other,  more  fully 
carried  out  the  original  intention  of  the  donors. 

The  charity  must  be  accepted  upon  the  terms  proposed.  It 
cannot  be  altered  by  any  agreement  between  the  heirs  of  the 
donors,  and  the  trustees  or  donees.  But  it  will  be  carried  into 
effect  according  to  the  intention  of  the  donor,  and  in  like  man- 
ner the  mode  of  its  execution  will  be  pursued  when  indicated, 
unless  the  one  or  the  other  become  impracticable,  then,  if  at  all, 
and  then  only,  may  it  be  altered  cy  pres.  2  Story's  Eq,  Jurisp. 
Sees.  1175,  1176. 

The  remaining  question,  in  relation  to  the  effect  of  the 
reversal  upon  the  rights  of  Illinois  College,  as  new  trustees, 
and  N.  Coffin,  as  their  grantee,  if  presented  fairly  and  fully  in 
this  record,  I  find  great  difficulty  in  adjusting  in  a  manner  to 
do  equity  and  justice,  and  afford  protection  to  all  the  interests 
involved. 

The  general  rule  stamps  the  character  of  the  trust  upon  the 
property  itself  m  the  hands  of  every  one  who  acquires  it  by 
purchase  or  otherwise,  with  notice  of  the  trust,  and  converts 
such  holder  into  a  trustee,  and  with  all  the  responsibilities  of 
the  trust  to  that  extent,  (2  Story  Eq.  Jm'isp.,  Sees.  1207, 
1207a ;  Hoxie  v.  Qarr,  1  Sumner  R.  192)  ;  and,  by  another 
general  rule  of  law,  no  man  can  make  his  ignorance  of  law  to 
excuse  his  acts  or  protect  his  rights. 

Coffin  assumed  to  be  an  innocent  purchaser  without  notice 
under  the  former  decree. 

How  far  can  this  position  protect  him  under  the  pleadings 
and  proofs  in  this  record? 

(a)    Heuser  vs.  Harris,  42.  m.  R.  425. 
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A  few  general  principles  more  will  lay  the  foundation  for  its 
consideration. 

It  is  true,  as  a  general  rule,  that  an  innocent  purchaser, 
without  notice  under  an  erroneous,  voidable,  or  even  fraudulent 
decree  or  judgment,  is  entitled  to  protection,  whether  collater- 
ally or  directly  attacked,  by .  reversal  or  writ  of  error.  Szmuis 
and  Wise  v.  Stockum,  1  Cond.  U.  S.  R.  539  ;  Fletcher  v.  Peck, 
2  ibid.  320;  Voorhees^.  The  Bank  U.  States,  10  Pet.  U.  S.  Ft. 
472  ;  Parker^s  Heirs  v.  Anderson'' s  Heirs^  5  Monr.  R.  445  ; 
Benningfieldet.  al.  v.  Peed  and  Sutherland,  8  B.  Monr.  R.  102; 
Medena^s  Heirs  y.  Hopkins ,12  ihid.  602  ;  MorrellY.  Lawrence 
et  al., 12  John.  R.  312;  Clarey  et  al.r.  MarshaWs  Heirs,  4 
Dana  R.  98  ;  Beebee  v.  .Ashley,  2  Gilm.  R.  165. 

This  is  a  sound  policy,  and  necessary  for  the  assurance  and 
protection  of  the  public ;  for  while  the  doctrine  of  caveat 
emptor  applies  to  these  sales  as  to  the  title  of  property,  the  risk 
should  not  be  increased  by  including  in  it  the  validity  of  the 
decree  or  judgment  against  all  allegations  of  error,  (a)  Of  course, 
no  title  can  be  derived  through  or  under  a  void  judgment  or 
decree. 

Is  Illinois  college,  or  Coffin  either,  such  a  purchaser  ?  and 
had  they  no  notice  ?     I  am  of  opinion  they  were  not. 

The  bill  did  not  seek  a  sale,  and  no  sale  was  decreed  ;  no  sale 
was  necessary  to  the  full  execution  of  that  decree,  and  none 
was  made  under  it.  It  was  a  simple  transfer,  notAvithstanding 
the  decree  directs  the  old  trustees  to  bargain,  sell  and  convey  to 
the  new  trustees  of  the  "  scheme"  adopted  in  lieu  of  the  origi- 
nal design. 

The  consideration  was  the  same  as  that  of  the  original  trus- 
tees ;  and  that  was  the  undertaking  to  perform  the  trust.  This 
transfer  of  title  and  the  sanction  of  the  "•  scheme  "  were  the  only 
objects  of  the  bill.  There  was  no  judicial  sale  or  purchase,  in 
the  sense  of  the  authorities  on  the  subject. 

Where  a  bill  is  filed  for  specific  performance  by  a  transfer  of 
land  or  property  from  vendor  to  vendee,  a  decree  for  that  pur- 
pose is  not  a  judicial  sale ;  it  is  rather  a  specific  execution  or 
enforcement  of  a  former,  than  the  making  of  a  new  sale  ;  under 
such  circumstances,  any  one  purchasing  from  either  party,  is 
chargeable  with  notice  of  all  that  is  involved  in  the  suit,  as  a 
lis  pendens,  and  its  ultimate  e2"ects  and  consequences  upon  the 
property  and  the  rights  and  powers  of  the  parties. 

This  doctrine  is  very  fully  and  ably  discussed  and  applied  in 
several  cases  in  the  Kentucky  courts.  The  first  case  I  notice, 
was  in  1845,  in  Talbot  fs  Executors  y.  BelVs  Heirs,  5B.  Monr. 
R.  323.  The  title  was  in  a  trustee  ;  a  bill  had  been  filed  and  a 
decree  obtained  against  the  cestui  qxie  trust,  for  a  conveyance, 

(a)    See  notes  to  Mc'Jilton  vs .  Lore,  13  lU.  R .  495;  1  Cowen  1?     711  ;18  Wend.  R9 . 
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which  had  been  actually  made  by  the  trustee,  to  fulfill  the 
decree,  and  the  transferee  had  sold  to  another,  and  both  denied 
all  notice  of  the  trust.  The  decree  was  reversed,  and  all  the 
sales  made  pending  the  cause  until  the  reversal,  and  depending 
upon  the  decree,  failed  with  the  decree. 

The  same  rule  had  been  laid  down  in  1836,  in  Clary  et  al.  v. 
MarshalPs  Heirs,  4  Dana  R.  99. 

Where,  on  a  bill  for  the  conveyance  of  5,000  acres,  a  decree 
had  been  reversed  for  559  acres  more,  which  had  been  sold  and 
conveyed  by  the  complainant,  after  the  decree,  and  before  its 
reversal,  the  court  admit  the  rule  in  relation  to  the  validity  of 
sales  made  under  voidable  judgments  or  decrees ;  but  they  dis- 
tinguish it  from,  and  deny  its  application  to,  cases  like  this. 

They  say  the  complainant  was  not  a  purchaser  under  the 
decree  in  his  favor.  "  The  decree  erroneously  gave  him  that  to 
which  he  was  not  entitled,  and  the  subsequent  nullification  of 
that  decree,  necessarily  divested  him  of  all  semblance  of  title 
derived  only  from  the  decree.  Nor  do  his  vendees  stand  in  the 
attitude  of  purchasers  under  a  judgment  or  decree  of  court. 
They  voluntarily  bought  of  him  that  to  which  he  had  an  ostensible 
judicial  right,  but  they  had  bought  it  not  under  the  authority,  or 
at  the  instance  of  a  court,  or  any  officer  of  the  law,  and  cer- 
tainly took  it  as  his  title  or  his  responsibility,  and  subject  to  all 
the  contingencies  to  which  the  title  of  the  vendor  is  ever  liable. 
They  bought  only  his  right ;  they  bought  it  from  hijn,  and  could 
not  have  acquired  thereby  a  better  or  any  other  right  than  he 
had.  His  right  was  liable  to  defeasance  ;  this  they  must  have 
known,  or  should  be  presumed  to  have  understood.  His  title 
has  been  defeated,  and  therefore  theirs,  which  was  only  deriva- 
tive and  dependent  entirely  on  hisy  must  also  have  failed  at  the 
same  instant." 

This  is  again  confirmed  in  Debilly.  Foxivorthy^s  Heirs,  9B. 
Monr.  R.  220,  and  Madison's  Heirs  v.  Hopkins,  12  B.  Monr. 
R.  600. 

I  cannot  present  the  force  of  this  reasoning  better,  nor  does 
it  occur  to  me  as  liable  to  legal  criticism  for  unsoundness. 

These  cases  very  properly,  I  think,  treat  the  purchaser  as  a 
purchaser  pendente  lite,  chargeable  with  notice  ;  and  he  need  not 
therefore  be  made  a  party,  except  at  the  election  of  the  com- 
plainant, (Story's  Eq.  Pleading,  Sec.  156,)  unless  it  be  to  compel 
him  to  perform  the  trust.     Ibid.,  Sees.  155,  351,  351a. 

But  the  new  substituted  trustees  are  very  properly  before  the 
court,  either  to  ckarge  them  with  the  execution  of  the  trust,  or 
to  re-convey  the  legal  title  to  remove  cloud  from  it,  (Ibid)  ;  and 
for  the  additional  reason  that  they  had  become  trustees  and  par- 
ties in  interest,  by  the  decree,  by  operation  of  law,  and  not  by 
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the  voluntary  act  of  the  parties.  9  B.  Monroe,  231  ;  Sedg- 
wick V.  Cleveland,  Paige  R.  290,  182.  For  the  decree  had 
directed  the  transfer  of  the  title  and  trust  to  them.  And  to 
this  extent  it  is  upon  the  same  principle  of  judicial  sales. 

The  trustees  of  Illinois  College  cannot  allege  a  purchase  for  a 
valuable  consideration  without  notice.  Coffin's  right  can  be  no 
broader  than  theirs.  They  and  he  must  be  presumed  to  have 
notice  of  everything  in  the  decree,  through  which  both  are  com- 
pelled to  trace  title.  It  is  a  link  in  their  claim.  The  College 
must  be  deemed  and  treated  as  parties  to  that  decree,  for  a  trans  - 
fer  to  them  was  a  prime  object  in  that  bill.  After  the  convey- 
ance to  them,  Coffin  acted  in  reference  to  the  disposal  of  their 
lands,  including  these,  as  their  agent,  to  manage  and  sell  for 
them.  His  position  and  employment  in  the  agency  give  grounds 
of  the  strongest  influence  of  notice  in  fact,  or  what  is  equiva- 
lent until  rebutted. 

A  presumption  of  his  acquaintance  and  knowledge  of  the 
chain  of  title  to  the  lands,  so  far  as  it  depended  upon  the  decree 
which  made  the  necessity  of  keeping  up  a  distinction  between 
the  proceeds  of  these,  and  the  other  lands  he  was  managing  and 
selling  for  them. 

But  if  the  other  ground  upon  which  I  have  mainly  placed 
my  conclusions,  be  connect,  as  I  have  no  reason  to  doubt  it  is, 
this  question  of  actual  or  constructive  notice  is  not  essential  in 
this  case. 

I  am,  therefore,  of  the  opinion  the  decree  be  affirmed. 

Decree  affirmed. 


In  the    matter    of  George  W.  Green    on    application   for  an 
Habeas   Corpus. 

A  verdict  in  a  capital  case  may  be  received,  although  the  judge  may  have 
announced  an  adjournment,  if  instantly  afterwards  the  verdict  is  presented  by 
the  jury,  {a) 

George  W.  Green  had  been  tried  and  convicted  in  the  Cook 
Circuit  Court,  at  November  term,  1854,  for  the  murder  of  his  wife. 
A  new  trial  was  granted  by  Morris,  Judge,  who  presided. 

At  the  next  succeeding  term  of  the  Supreme  Court,  Green,  by 
his  counsel,  applied  for  his  discharge,  on  the  ground  that  the 
case  had  been  once  submitted  to  a  jury,  and  that  the  jury  had 
been  illegally  discharged,  without  rendering  a  verdict.  Sub- 
mitting the  application  for  an  habeas  corpus,  to  be  decided  upon 
the  following  point : 

Mc'Intyie  V8 .  People,  38  m .  R.  621 . 
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The  evidence,  arguments  of  counsel,  and  charge  of  court 
were  concluded,  and  the  case  submitted  to  the  jury  on  Satur- 
day. The  court  remained  in  session  until  9  o'clock,  Saturday 
evening,  December  30th,  1854.  The  court  thereupon  adjourned 
in  due  form,  until  nine  o'clock  Monday  morning  then  next. 

After  the  adjournment,  but  before  the  judge  left  the  court 
room,  the  officer  having  charge  of  the  jury,  announced  that 
they  had  agreed.  Without  re- opening  court,  and  in  the  interim 
before  the  time  to  which  the  court  had  adjourned  had  arrived, 
the  judge  received  the  verdict  and  discharged  the  jury. 

The  point  raised  by  the  prisoner  was,  that  the  verdict  was 
not  received  in  open  court. 

The  Supreme  Court,  after  a  hearing,  denied  the  application  of 
the  prisoner. 

J.  N.  Arnold,  G.  Goodrich,  and  W.  J.  Barron,  for  the 
Application. 

D.  McIlroy,  District  Attorney,  R.  S.  Blackwbll,  and  Davis 
and  Martin,  for  the  People. 


Horace  Norton  et  al.,  Appellants,  interpleaders  in  a  suit  be- 
tween Jeremy  Hixon,  v.  The  Lexxngton  Fire,  Life  and 
Marine  Insurance  Company,  Appellee. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Upon  a  marine  risk,  the  insured  may  claim  as  for  a  total  loss,  when  the  vessel  is 
so  much  damaged  by  any  of  the  perils  insured  against,  that  the  damage  or  the 
cost  of  repairs  is  fifty  per  cent,  of  the  value. 

To  recover  as  for  a  total  technical  loss,  vrhen  the  thing  remains  in  specie,  the 

*  owner  must,  within  a  reasonable  time  atter  he  is  informed  of  the  disaster,  for- 
mally abandon  the  thing  insured,  giving  notice  of  the  facts  connected  with  it, 
ahd  the  condition  of  the  property. 

If  this  abandonment  is  accepted,  the  property  then  belongs  to  the  insurer,  and  his 
liability  is  the  same  as  if  the  property  were  destroyed.  If  not  accepted,  if  the 
facts  authorize  an  abandonment,  the  same  congequences  will  follow.  Subse- 
quent events  cannot  defeat  a  right  of  recovery. 

The  facts  existing  at  the  time,  must  determine  the  right  to  abandon,  and  with  a 
vessel^  this  right  exists  when  the  cost  of  restoring  her  in  an  equally  good  con- 
dition, exceeas  fifty  per  cent,  of  the  value.  The  owner  must  abandon  before 
the  repairs  are  made. 

The  right  to  abandon  must  be  determined  by  the  judgment  of  expert*,  applied  to 
the  condition  of  the  vessel  at  the  time  of  the  abandonment;  and  although  the 
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cost  of  saving  and  repairing  the  vessel  after  her  abandonment  may  be  less  than 
fifty  per  cent.,  yet,  if  at  the  time  the  fact  apparently  justitied  an  abandon- 
ment, it  will  be  good. 

If  the  under\^Titer.  after  an  abandonment,  take  possession  of,  and  repair  the  vessel 
and  return  her  within  a  reasonable  time,  at  a  cost  less  than  fifty  per  cent.,  the 
assured  cannot  refuse  to  receive  lier. 

If  after  an  abandonment,  the  underwriter  takes  possession  of  the  vessel,  although 
he  do  so  under  protest,  and  gets  her  ofl'and  repairs  her,  no  matter  at  how  small 
or  greatthe  cost,  it  is  an  acceptance  of  the  abandonment  if  he  do  not  return  her 
in  a  reasonable  time. 

If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  insured  is  not 
bound  to  take  her  back. 

"Where  a  poUcy  declares  that  the  insured  shall  not  have  the  i-ight  to  abandon,  until 
it  shaU  be  a.icevtained  that  the  recovery  and  repairing  of  the  vessel  is  impracti- 
cable, the  court  has  tlie  right  to  construe  and  explain  the  contract,  and  may  in- 
struct the  jury  so  as  to  explain  its  true  meaning. 

The  owners  of  a  vessel  are  not  bound  to  receive  her  from  the  imderwriters,  if.  in 
the  repaii's,  her  capacity  was  materially  lessened ;  she  must  be  made  as  good 
as  she  was  before. 

A  prompt  notice  of  the  abandonment  should  be  given,  that  the  underwriters  may 
save  what  they  can  of  the  vessel :  but  if  the  delay  in  giving  notice  does  not 
work  any  injiiry  to  them,  a  greater  delay  in  giving  it  iiiay  be  excused. 

It  appears  from  the  record,  that  on  the  application  of  Norton, 
Walter  &  Companv,  the  schooner  Buena  Vista  was  insured  to 
them  for  $4,000  by  the  Lexington  Fire,  Life  and  Marine  Insu- 
rance Company.  That  on  the  27th  day  of  November,  1850, 
she,  with  a  cargo  of  stone  coal' and  pig  iron,  in  a  storm  was 
wrecked  near  False  Prescjue  Isle,  in  Lake  Huron,  on  an  unin- 
habited coast,  150  miles  or  more  through  forest,  to  a  settlement ; 
with  no  means  to  be  procured  for  getting  her  off ;  at  a  season  of 
the  year  when  navigation  vras  closed  or  nearly  so ;  the  weather 
and  water  too  cold  to  admit  of  working  in  it,  and  the  vessel 
filled  with  water,  and  having  on  board  a  cargo  which  it  was 
impossible  to  get  out  without  facilities  which  were  not  within 
the  reach  of  the  master  and  crew.  That  on  the  26th  day  of 
February,  1851,  Norton,  Walter  &  Company  abandoned  her  to 
the  underwriter,  with  the  instrument  copied  into  the  opinion. 
It  also  appeared  that  the  owners  had  notice  of  the  wreck  of  the 
vessel  about  the  first  day  of  December,  1850.  That  the  vessel 
lay  in  the  condition  in  which  she  was  left  by  the  crew,  without 
any  efiort  to  get  her  off,  until  the  26th  day  of  June  succeeding, 
when  the  Insiu'ance  Company  sent  a  person  to  the  wreck,  who 
got  the  vessel  off,  passed  with  her  through  Lake  St.  Clair,  by 
Port  Hm'on,  Detroit,  and  down  the  Detroit  River,  to  Maiden  in 
Canada,  and  there  repaired  her.  That  she  was  not  tendered  to 
Norton,  Walter  &  Company,  until  the  succeeding  August,  and 
that  in  repairing  her  they  had  reduced  her  capacity.  That 
Norton,  Walter  &  Company  refused  to  receive  her  when  she 
was  tendered  to  them,  and  alleged  this  fact  as  one  of  the  reasons. 

On  the  13th  day  of  October,  1851,  Norton,  Walter  &  Com- 
pany, in  the  Cook  county  Court  of   Common  Pleas,  commenced 
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an  action,  by  attachment,  against  the  Insurance  Company,  on 
their  policy,  swearing  to  the  abandonment  and  the  indebted- 
ness under  the  policy,  and  levied  on  the  schooner  "  Buena 
Vista,"  as  the  property  of  the  Insurance  Company.  At  the 
November  term  of  said  court,  a  declaration  was  filed  on  said 
policy  and  abandonment,  and  at  the  succeeding  March  term, 
they  took  a  default  in  said  suit.  Subsequently  to  the  date  of 
the  attachment  writ  of  Norton,  Walter  &  Company,  but  return- 
able to  the  same  term,  Hixon,  in  the  same  court.,  commenced  an 
attachment  suit  against  the  Insurance  Company,  on  an  accepted 
draft  of  said  company,  which  was  levied  on  the  same  vessel, 
filed  his  declaration  and  prosecuted  his  suit  to  charge  the  prop- 
erty. Afterwards,  Norton,  Walter  &  Company  filed  in  the  suit 
of  Hixon,  an  interpleader,  claiming  the  vessel,  on  which  issue 
was  joined,  a  trial  had,  and  a  verdict  of  the  jury,  that  the  prop- 
erty at  the  time  of  the  levy,  was  the  property  of  the  Insurance 
Company.  A  motion  was  made  by  Norton,  Walter  &  Company 
for  a  new  trial,  which  was  overruled,  and  the  court  at  Sep- 
tember term,  1853,  J.  M.  Wilson,  Judge,  presiding,  entered  a 
judgment  on  the  finding  of  the  jury.  Exceptions  were  taken 
by  both  parties  to  some  of  the  instructions  of  the  court,  and 
Norton,  Walter  &  Company  have  brought  the  case  here  for 
review.  By  stipulation,  the  cause  was  removed  from  the  third 
to  the  second  grand  division  for  hearing  and  judgment. 

George  Manierre  and  E.  S.  Williams,  for  Appellants. 

The  vessel  went  ashore  just  before  the  close  of  navigation,  in 
November,  1850  ;  she  was  left  by  the  crew  in  a  stranded  condi- 
tion, on  the  shore  of  lake  Huron,  sheltered  between  two  head- 
lands ;  notice  of  her  condition  was  immediately  communicated, 
in  December,  to  the  owners  by  the  master,  but  notice  of  aban- 
donment was  not  given  to  the  insurers  until  the  month  of  Feb- 
ruary succeeding,  a  period  of  nearly  three  months  after  notice 
of  her  condition  was  received  by  the  owners,  and  it  is  not  pre- 
tended that  they  were  waiting  to  receive  further  information 
before  the  notice  was  given,  or  that  in  fact  any  further  knowl- 
edge was  received  down  -to  that  time.  We  contend,  therefore, 
first,  that  the  notice  was  given  too  late.     Because  : 

1st  Point.  The  assured  is  not  obliged  to  abandon  even  when 
he  has  the  undoubted  right  so  to  do.  Abandonment  is  not 
favored  ;  it  is  a  right  stricti  jui^is,  and  if  notice  of  it  is  not 
given  within  a  reasonable  time  after  the  receipt  of  information, 
the  assured  is  presumed  to  have  made  his  election  not  to  aban- 
don. 1  T.  R.  614  ;  5  M.  and  S.  47  ;  12  Peters  398  ;  3  Kent, 
320.     And  in  some  of  these  cases  a  delay  of  even  one  day  after 
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receipt  of  information,  was  held  to  be  fatal  to  the  exercise  of 
the  right.  In  this  case,  as  we  have  seen,  there  was  a  delay  of 
nearly  three  months.  It  is  no  answer  to  say  that  no  injury  has 
resulted  to  the  insurers  by  the  delay.  Where  notice  is  not 
given,  the  party  is  presumed  to  waive  his  right.  5  Martin 
(U.  S.)  365. 

2nd  Point.  But,  in  the  second  place,  we  contend  that  the 
insurers  had  no  right  to  abandon  the  vessel  at  all,  when  the 
notice  was  given.  On  this  subject,  the  rule  may  be  stated  as 
follows  : 

A  valid  abandonment  can  only  be  made  where  at  the  time  of 
the  injury,  the  vessel  is  either  a  total  or  constructive  total  loss, 
or  where  there  is  a  high  probability  of  her  becoming  so.  The 
condition  of  the  vessel  at  the  time  she  is  abandoned^  is  the  test 
of  the  right,  and  to  justify  an  abandonment  so  as  to  charge  the 
insurers  where  the  loss  is  a  constructive  total  only,  it  must  be 
proved  that  she  was  in  such  a  condition  at  the  very  time  that 
no  considerate  owner  would  have  attempted  to  get  her  off,  or  in 
such  a  state  as  rendered  it  highly  probable  that  she  would  be- 
come a  total  loss.  And  if  she  is  not,  then  the  mere  act  of 
abandonment  or  notice  to  abandon,  although  given  in  time,  will 
give  no  right  whatever,  as  against  the  insurers.  20  Pick.  149  ; 
7  Pick.  257  ;  1  Caine's  Cases  in  Error,  39,  41,  42  ;  2  Sandf. 
79,  482  ;  4  Dallas,  449  ;  3  Gill  and  John.  467  ;  3  Wash.  C.  C. 
117  ;  4  B.  Mon.  5. 

Now,  in  this  case,  there  is  no  evidence  whatever,  that  the 
vessel  was  either  a  constructive  total  loss  when  she  was  aban- 
doned, or  that  there  was  a  high  probability  that  she  would 
become  so.  Consequently,  if  the  notice  had  been  given  in  time, 
viz :  as  soon  as  the  assured  were  advised  of  her  condition,  in 
December,  yet  in  the  absence  of  proof,  showing  her  actual  or 
constnictive  total  loss,  or  high  probability  of  her  becoming  so, 
the  assured  must  fail  as  against  the  company.  Where  is  the 
evidence  of  these  indispensable  facts  ?  It  is  not  to  be  found  in 
the  circumstance  that  she  was  stranded.  The  mere  fact  that  a 
vessel  is  stranded  or  submerged,  is  of  itself  no  evidence  that 
she  is  lost.  She  must  be  shown  to  have  been  in  a  condition  of 
extreme  peril,  in  which  she  would  probably  go  to  pieces,  3 
Gill  and  John.  467-8  ;  7  Pick.  254  ;  11  Pick.  95.  In  this  case 
there  is  not  only  no  such  evidence,  but  it  is  expressly  shown 
that  she  went  ashore  between  headlands, ^and  was  in  fact  after- 
wards repaired  for  less  than  half  her  value,  which  is  evideoce 
to  show  that  she  was  not  in  extreme  peril  when  she  was  aban- 
doned. 

3rd  Point.  But  it  is  urged,  that  though  the  vessel  was  not 
lost,  yet  that  the  voyage  was  lost,  and  that  the  right  of  aban- 
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donment  may  be  exercised  if  the  voyage  is  lost.  But  no  such 
right  exists  for  mere  retardation  or  loss  of  voyage,  because  the 
insurance  is  not  on  the  voyage.  If  there  is  no  right  to  abandon 
as  for  a  total  loss  of  the  vessel,  then  the  right  does  not  exist 
with  respect  to  the  voyage,  though  that  should  be  lost.  12 
Peters,  401  ;  5  S.  and  Rawle,  506. 

The  case  then,  so  far,  stands  thus  :  A  notice  to  abandon  given 
three  months  after  the  parties  were  advised  of  her  condition^ 
and  no  proof  whatever  as  showing  that  if  the  notice  had  been 
in  time,  the  vessel  was  in  a  condition  to  justify  the  party  in 
.giving  notice. 

It  is  however,  said,  that  the  insurers  accepted  the  abandon- 
ment by  taking  possession  of  the  vessel  and  repairing  her.  Ac- 
cording to  the  general  maritime  law,  (except  in  Massachusetts, 
where  a  different  rule  prevails,)  the  insurer  has  no  right  to  take 
possession  for  the  purpose  of  making  repairs  ;  and  if  he  does  so, 
it  is  treated  as  an  acceptance  of  the  abandonment.  This  we 
concede.  3  Kent  Com.  321 ;  4  B.  Mon.  5  ;  12  Peters,  400 ; 
3  Mason,  49,  87. 

But  the  distinction  between  these  cases  and  the  present,  is, 
that  by  the  express  terms  of  the  policy,  it  is  expressly  provided 
that  the  owners  shall  not  have  the  right  to  abandon  until  it  is 
ascertained  that  it  is  impracticable  to  repair  her,  and  that  the 
insurers  should  have  the  right  to  take  possession  for  the  purpose 
of  making  repairs,  and  that  this  act  should  not  be  treated  as  an 
acceirtance  of  the  abandonment.  In  making  repairs,  therefore, 
the  company  entered  under  authority  contained  in  the  policy. 

4th  Pomx.  But  it  is  again  contended  that  the  vessel,  al- 
though repaired  for  less  than  half  her  value,  was  not  in  fact  as 
good  as  before,  from  which  it  is  inferred  that  she  was  injured 
more  than  half  her  value  by  the  perils  insured  against.  The 
evidence  on  this  point,  is  clear  that  she  was  substantially  as 
good  as  before,  though  the  knees  which  had  been  put  in  to 
strengthen  her,  somewhat  impaired  her  capacity  for  carrying 
lumber.  But  we  contend  that  the  question  is  not  whether  she 
would  carry  as  much  of  a  particular  kind  of  freight  as  before, 
but  whether  her  tonnage  for  freight  was  substantially  reduced 
so  as  to  impair  her  value  in  the  market  for  lake  commerce. 
This  does  not  depend  upon  the  question  whether  as  much  lumber 
could  be  fi'eighted  in  her.  The  evidence  is  clear  that  she  was 
worth  as  much  money  as  before.  The  plaintiff  seems  to  think 
that  if  the  capacity  of  the  vessel  for  a  particular  kind  of  freight 
is  reduced,  that  the  right  to  return  her  does  not  exist,  though 
she  might  in  fact  be  worth  more  money  in  market.  This  is  not 
the  rule.     7  Pick.  254  ;  11  Pick.  95  ;  1    Conn.  239. 

5th  Point.     But  it  is  finally  contended  that   the  inauiera    did 
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not  take  possession,  make  repairs,  and  return  the  vessel  within 
a  reasonable  time  after  navigation  opened  in  the  spring.  If 
this  were  the  fact  it  would  not  be  material,  because  when  she 
was  tendered  to  the  owners,  they  did  not  object  to  receiving  her 
on^that  account,  but  their  objection  was,  that  she  Avould  not 
carry  as  much  lumber  as  before  ;  not  even  that  she  was  not  of 
the  same  value  for  any  other  freight,  or  in  market  as  before  she 
was  stranded.  It  is  now  too  late  for  them  to  urge  this  objection. 
When  a  tender  is  made,  a  party  is  bound  by  the  answer  he 
makes  at  the  time. 

G.  Goodrich,  for  Hixon,  Appellee. 

.  First.  That  Norton,  Walter  &  Company  by  their  abandon- 
ment, and  subsequent  attachment  of  the  vessel,  as  the  property 
of  the  insurance  company  are,  as  against  Hixon,  estopped  fi'om 
asserting  property  in  themselves  to  the  vessel.  1  Greenl.  Ev. 
Sees.  20T,  354 ;  6  Adol.  and  Ellis,  469 ;  4  Met.  382  ;  3  Hill, 
215  ;  12  Pick.  307  ;  1  Scam.  148. 

Second.  The  clause  in  the  policy  declaring,  "  that  in  no 
case  whatever,  shall  the  assured  have  the  right  to  abandon  until 
it  shall  be  ascertained  that  the  recovery  and  repair  of  said 
schooner  is  impracticable,"  is  but  declaratory  of  what  the  law 
is,  without  such  a  clause.  It  in  no  way  diiferently  affects  the 
rights  of  the  parties.  20  Ohio,  211  ;  7  John.  514  ;  2  Phillips 
on  Ins.  249,  25 ;  4  Cranch,  377  ;  2  Arnould,  1085,  1086  and 
1088,  194,  195. 

Policies  declaring  "one-third  new  for  old  shall  be  deducted,"^ 
are  only  declaratory  of  what  the  law  is. 

Third.  A  technical  total  loss  may  exist  without  a  physical 
destruction  of  the  vessel.  When,  to  all  human  appea^nces, 
there  is  a  high  probability  of  a  total  destruction  of  the  vessel, 
there  is  a  technical  total  loss,  and  if  while  it  continues,  the 
vessel  is  abandoned,  the  insurer  is  liable  as  for  a  total  loss.  3 
Kent,  321,  318  ;  2  Phillips,  252,  253,  257  and  261  ;  22  Pick. 
191 ;  12  Peters,  378  ;  6  Mass.  479  ;  3  Sumner,  228  ;  3  Mason,  27. 

There  is  a  total  loss  when  she  cannot  be  repaired  at  the  place 
of  disaster.  Same  authorities,  and  1  Met.  160  ;  5  Peters,  619  ;. 
11  Peters,  99  ;  1  Mason,  341  ;  Arnould,  1088. 

Fourth.  If  the  vessel  is  repaired  by  the  insurers,  it  must  be 
returned  within  a  reasonable  time.  2  Cranch,  530  ;  4  Dallas, 
254  ;  7  Pick.  254  ;  6  Mass.  479  ;  1  Met.  160. 

Fifth.  Though  she  was  not  abandoned  within  a  reasonable 
time,  yet  the  if  company  undertook  to  repair  her  and  failed  to 
do  so  within  a  reasonable  time,  it  is  a  constructive  acceptance 
by  the  company  of  the  abandonment.     1  Met.  160,  and  authori- 
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ties  above  cited.     She  must  be  repaired  and  returned  the  same 
vessel,  and  if  she  is  of*  less  capacity,  she  is  not  the  same. 

Sixth.  All  the  questions  of  fact,  were  properly  submitted  to 
the  jury  ;  there  "was  evidence  on  every  point  submitted,  tending 
to  prove  the  facts  found,  and  in  such  case,  their  verdict  will  not 
be  disturbed. 

Caton,  J.  On  the  first  day  of  April,  1850,  the  Lexington 
Fire,  Life  and  Marine  Insurance  Company  executed  a  policy  of 
insurance  on  the  schooner  Buena  Vista,  valued  in  the  policy  at 
six  thousand  dollars.  The  risk  taken  on  the  schooner  was  four 
thousand  dollars,  to  continue  until  the  first  day  of  December, 
1850.  On  the  night  of  the  twenty-seventh  of  November,  1850, 
while  upon  a  voyage  from  Buffalo  to  Waukegan  and  Chicago, 
with  a  cargo  of  pig  iron  and  coal,  the  vessel  went  ashore  on  the 
point  of  False  Presque  Isle,  in  lake  Huron,  and  was  soon  after 
abandoned  by  the  captain  and  crew.  On  the  twenty-sixth  day 
of  February  following,  Norton  &  Company  abandoned  the 
schooner  to  the  underwriters,  by  the  following  notice  of  aban- 
donment, which  was  served  on  Mr.  Dodge,  their  agent : 

''To  the  Lexington  Fire,  Life  and  Mar  ins  Insurance  Company  : 

' '  The  schooner  Buena  Vista,  Moses  W.  Humphrey,  Master,  bound  on  a  voyage 
from  the  port  of  BufTalo,  m  the  State  of  New  Yorlc,  to  tlie  port  of  "Waukegan,  in 
the  State  of  "Wisconsin,  and  the  port  of  Cliicago,  in  the  State  of  Illinois,  laden 
with  a  cargo  of  pig  iron  and  coal,  when  off  or  near  Point  Aux  Barque  on  Lake 
Huron,  was  discovered  to  be  in  a  leaky  condition,  on  the  night  of  the  twenty- 
seventh  day  of  November,  eighteen  hundred  and  fifty ;  the  wind  increased  to  a 
gale,  which  carried  away  a  part  of  her  sails'and  disabled  her,  and  all  efforts  to  clear 
the  laud  proving  impossible,  an  anchor  was  let  go,  and  said  schooner  went  ashore 
and  stranded,  with  from  four  to  five  feet  water  in  her  hold,  at  False  Presque  Isle, 
Lake  Huron.  All  efiorts  to  pump  her  out  and  get  her  off,  have  proved  unsuccess- 
ful. She  lies  hard  over  among  the  rocks  and  boulders,  as  we  are  informed,  in  an 
exposed  condition,  and  v/ill  no  doubt  go  to  pieces  as  soon  as  the  ice  disappears 
in  the  spring. 

In  consequence  of  the  disaster,  the  loss  and  breaking  up  of  the  voj'age  she  was 
pursuing,  the  improbability  of  the  recovery  and  repairing  said  vessel,  at  least  at 
an  expense  not  exceeding  fifty  per  cent.,  and  the  long  delay  thatmust  necessarily 
attend  such  recovery  and  repair,  if  successful,  from  the  remote  and  inconvenient 
place  where  she  is  ashore,  we  are  under  the  necessity  of  abandoning  our  interest 
therein  to  the  underwriters,  and  you  will  therefore  please  take  notice  that  we  ac- 
cordingly abandon  to  you  so  much  of  said  schooner  as  you  have  insured,  and  that 
we  shall  claim  from  you  thereunder,  a  total  loss.  "We  send  herewith  a  copy  o  f 
the  protest  of  the  captain  and  crew  of  said  schooner. 

Very  respectfully,  yours,  etc., 

Chicago,  Feb.  26, 1851.  H.  NORTON  &  CO." 

Mr.  Dodge  refused  to  accept  the   abandonment  for  the  Insur- 
ance Company. 
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In  the  spring  following,  Mr.  Dodge  and  Mr.  Raymond,  as 
agents  ol:  the  underwriters,  employed  Capt.  Scoville  to  raise 
and  repair  the  vessel.  He  started  for  the  wreck  on  the  ninth 
of  May,  with  one  man,  but  he  did  not  actually  commence  opera- 
tions until  the  latter  part  of  June.  He  says  he  found  the  vessel 
about  half  a  mile  from  the  harbor  at  False  Presque  Isle,  and 
within  two  or  three  hundi-ed  feet  of  the  shore.  She  was  lying 
at  her  anchoi'S,  with  her  chains  and  cables  slack,  and  heading 
off  shore,  her  bow  lying  in  about  eight  feet  of  water,  and  her 
stern  in  six  or  seven  feet  of  water.  When  the  sea  rolled  in, 
her  bow  would  rise  and  fall  a  few  inches,  from  which  cause  she 
had  become  weakened  a  few  feet  aft  her  foremast,  and  the  plank 
on  the  bottom  had  become  chafed  and  much  injured.  The  shore 
where  she  lay  was  stony,  mostly  small  stone,  the  largest  not 
more  than  eighteen  inches  in  diameter.  The  place  where  she 
lay  was  about  two  hundred  and  forty  miles  from  Detroit,  and 
about  three  hundred  and  fifty-six  miles  from  Milwaukee.  The 
nearest  town  was  Mackinack,  distant  about  seventy-four  miles. 
One  family  resided  on  False  Presque  Isle,  and  there  were  a  few 
settlers  on  Presque  Isle  proper,  about  seven  miles  distant.  Be- 
yond these  the  entire  country  was  a  wilderness,  and  was  onh^ 
accessible  in  the  winter  on  snow  shoes. 

Within  less  than  two  days  after  Capt.  Scoville  got  alongside 
of  the  wreck  with  another  vessel,  he  discharged  her  cargo  and 
raised  and  towed  her  into  harbor,  where  he  again  sunk  her 
in  about  eight  feet  water,  till  he  could  get  means  of  taking  her 
away  for  repairs.  Capt.  Scoville  then  went  to  Chicago,  and 
procured  a  propeller,  with  which  he  towed  the  wreck  to  Maiden, 
where  he  repaired  her.  He  aiTived  with  her  at  Maiden  on  the 
twenty-eighth  of  June,  and  the  repairs  were  completed  and  the 
vessel  taken  to  Detroit  on  the  seventh  day  of  August  following. 
The  cost  of  the  repairs  amounted  to  between  twent3"-seven  and 
twenty-eight  hundred  dollars.  No  witness  states  the  value  of 
the  vessel  after  she  was  repaired,  but  it  was  not  strenuously 
contended  on  the  argument,  that  the  repairs  amounted  to  fifty 
per  cent,  of  the  value  of  the  vessel,  when  repaired.  Soon  after 
the  vessel  arrived  at  Detroit  the  agent  of  the  underwriters  ten- 
dered her  to  Norton  &  Company,  who  declined  to  accept  her. 
The  Insurance  Company  then  caused  her  to  be  brought  to  Chi- 
cago, where  she  was  again  tendered  to  Norton  &  Company,  who 
never  received  her,  but  gave  evasive  answers,  and  objected  that 
her  capacity  to  stow  lumber  was  diminished. 

Capt.  Scoville  says  :  "  I  consider  the  schooner  was  thoroughly 
repaired,  with  this  exception,  that  there  was  a  small  leak  in  the 
vessel's  bottom."  He  says  he  superintended  the  repairs,  and 
that  they  were  well  and  properly  made.     His  last  answer  in  his 
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second  deposition  is  as  follows  :  "I  think  that  her  hull  Avas  in  a 
better  condition  before  she  was  wrecked  than  after  she  was 
repaired.  I  think  she  was  badly  wrecked,  and  in  order  to 
strengthen  her,  we  had  to  put  additional  heavy  knees  in  the  ves- 
sel's hold,  which  would  interfere  some  with  the  stowao;e  of 
freight.  Her  sails  and  rigging  were  better  after  repairing  her 
then  before  she  went  on  the  beach.  Being  forced  to  leave  the 
vessel  on  account  of  sickness,  before  any  trial  of  her,  I  feel 
incompetent  to  say  how  much,  if  any,  she  was  worse,  after  she 
was  repaired  than  before  she  was  wrecked." 

In  answer  to  the  question  as  to  wdiat  was  a  reasonable  time 
to  get  the  vessel  off  and  repair  her,  Capt.  Scoville  says  :  "A 
reasonable  time,  I  think,  would  be  about  six  weeks.  The  Buena 
Vista  w\as  not  got  off'  and  repaired  as  soon  as  she  could  have 
been.  My  instructions  did  not  permit  me  to  commence  work  on 
the  vessel  until  some  time  after  the  ice  was  *out,  and  the  lako 
clear  from  it."  Again,  in  another  place,  he  says,  partly  in  ex- 
planation of  this:  "I  think  the  schooner  Buena  Vista  could 
have  been  repaired  in  less  time  than  she  Avas,  if  we  had  known 
her  precise  condition,  but  after  we  ascertained  it,  there  was  no 
unnecessary  delay.  There  was  no  place  in  the  neighborhood  of 
Ealse  Presque  Isle,  where  she  could  have  been  repaired,  except 
at  an  increased  expense  of  time  and  money." 

On  the  13th  of  October,  1851,  Norton  &  Company  sued  out 
an  attachment  against  the  Insurance  Company,  and  levied  it  upon 
the  schooner  Buena  Vista,  as  the  property  of  the  underwriters, 
on  the  13th  of  October,  and  the  same  day,  Hixon  sued  out  an 
attachment  against  the  same  defendants,  which  was  at  the  same 
time  levied  on  the  same  vessel.  On  the  16th  day  of  November, 
1851,  Norton  &  Company  interpleaded  in  the  suit  of  Hixon 
against  the  Insurance  Company,  claiming  that  the  vessel  was 
theirs,  and  not  the  property  of  the  Insurance  Company,  at  the 
time  the  attachment  was  issued  and  levied  upon  her.  Thus,  it 
will  be  seen,  that  Norton  &  Company  in  this  controversy  have 
assumed  the  position  ordinarily  occupied  by  the  underAvriters  in 
contests  of  this  nature,  and  that  Hixon  occupies  the  position 
ordinarily  occupied  by  the  assured. 

Of  the  instructions  asked  for  by  the  claimants,  the  court  re- 
fused to  give  the  folloAving :  "If  the  jury  believe  from  the  evi- 
dence, that  after  the  notice  of  abandonment  was  given,  the 
vessel  was  hauled  out,  and  repaired  and  returned,  and  offered 
to  the  claimants,  that  then,  there  Avas  no  A'alid  abandonment, 
and  Norton  &  Company  are  entitled  to  recover." 

Second.  "That  under  the  policy  of  insurance,  in  this  case, 
110  valid  abandonment  could  be  made  until  it  should  be    ascer-. 
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taincd  that  the  recovery  and  repair  of  the  schooner  was  imprac- 
ticable. 

Third.  "  If  the  jury  believe  from  the  evidence,  that  the  re- 
covery and  repair  of  the  schooner  was  practicable,  then  Norton 
&  Company  could  not  legally  abandon  her,  and  the  verdict 
should  be  for  the  claimant,  Norton  &  Company." 

Exceptions  were  taken  to  the  refusal  of  the  coui't  to  give 
these  instructions. 

At  the  request  of  Hixon,  the  court  instructed  the  jury  as  fol- 
lows: "If  the  jury  believe  from  the  evidence,  that  the  capacity 
of  the  Buena  Vista  was  materially  lessened  by  the  repairs  of 
the  Insurance  Company,  then  Norton  &  Company  were  not 
bound  to  receive  her  back,  if  she  had  been  previously  rightfully 
abandoned  by  Norton  &  Company,  under  the  terms  of  the 
policy." 

Second.  "  If  the  jury  shall  believe  from  the  evidence,  that 
the  Buena  Vista  was  wrecked  on  the  27th  of  November,  1851, 
and  that  to  all  human  appearances,  all  reasonable  efforts  would 
have  proved  unavailing  to  get  her  off  and  repair  her,  and  the 
Insurance  Company  did  not,  within  a  reasonable  time  thereafter, 
repair  her  so  that  she  was  of  substantially  the  same  capacity 
and  goodness  as  she  was  before  she  was  wrecked,  and  that  Nor- 
ton &  Company,  within  a  reasonable  time  abandoned  her  to  the 
Company,  the  law  is  for  Hixon." 

Third.  "  If  the  jury  shall  believe  from  the  evidence,  that 
the  Buena  Vista  was  wrecked  at  the  time  and  under  the  cir- 
cumstances stated  by  Norton  &  Company  in  their  abandonment, 
and  shall  further  believe,  that  under  the  circumstances  in  which 
said  vessel  was  wrecked,  all  reasonable  and  practicable  eflforts 
were  made  by  the  captain  and  servants  of  Norton  &  Company, 
without  effect,  and  the  voyage  was  broken  up,  and  that  Norton 
&  Company  abandoned  within  a  reasonable  time,  and  that  she 
was  not  properly  repaired  and  returned  within  a  reasonable 
time  to  Norton  &  Company,  then  the  law  is  for  Hixon  in  the 
issue." 

To  the  giving  of  these  instructions,  Norton  &  Company  ex- 
cepted. 

The  court  also  gave  the  jury  the  following  instructions :  "If 
the  jury  believe  from  the  evidence,  that  the  schooner  Buena 
Vista  was  driven  ashore,  as  stated  in  the  affidavit  of  Rogers, 
and  that  the  Lexington  Fire,  Life  and  Marine  Insurance  Com- 
pany, within  a  reasonable  time  after,  under  all  the  circumstances, 
repaired  the  vessel,  so  that  the  vessel  was  substantially  as  good 
as  she  was  before  she  was. driven  ashore,  and  was  within  a  rea- 
sonable  time    after    being  so  repaired,    tendered   by    the   said 
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Insurance  Company  to -the  claimants,  Norton,  Walter  &  Rogers, 
the  law  is  for  Norton,  Walter  k  Rogers." 

Second.  "If  the  jury  believe  from  the  evidence,  that  the 
schooner  Buena  Vista  was  driven  ashore,  as  stated  in  the  affi- 
davit of  Rogers,  and  that  the  vessel  was  not  repaired  so  as  to 
be  substantially  as  good  as  she  was  before  she  was  driven  ashore, 
within  a  reasonable  time,  under  the  circumstances,  or  was  not 
tendered  to  the  claimants  within  a  reasonable  time  after  she 
was  repaired,  and  that  Norton,  Walter  &  Rogers  did  abandon 
the  vessel  to  the  Lexington  Eire,  Life  and  Marine  Insurance 
Company  within  a  reasonable  time  after  they  had  notice  of  her 
condition,  the  law  is  for  Hixon." 

To  the  giving  of  these  instructions  the  claimants  also  ex- 
cepted. 

The  jury  returned  a  verdict  that  the  vessel  was  the  property 
of  the  Insurance  Company,  on  the  day  of  the  levy  of  the  at- 
tachment. The  claimants  filed  a  motion  for  a  new  trial,  which 
was  cven'uled  by  the  court,  to  which  an  exception  was  also 
taken. 

By  this  record  several  important  questions  are  presented,  as 
connected  with  the  law  of  marine  insurance,  upon  which  this 
court  has  not  hitherto  been  called  to  pass.  The  first  is,  to  de- 
termine when  the  assured  may  abandon  as  for  a  total  loss  by 
the  common  law,  and  how  far  that  right  is  modified  or  affected 
by  the  terms  of  this  policy. 

The  assured  may  not  only  claim  for  a  total  loss  of  the  vessel 
insured  when  the  vessel  has  been  actually  destroyed,  as  by  the 
wreck  and  breaking  up  of  the  ship,  or  entirely  lost  to  the 
owner  as  in  consequence  of  capture  by  an  enemy  and  condem- 
nation, so  that  there  is  no  chance  of  recapture,  but  he  may  also 
claim  as  for  a  technical  total  loss,  where  the  vessel  is  so  much 
damaged  by  any  of  the  perils  insured  against,  that  the  damage 
amounts  to  one-half  the  value  of  the  vessel,  or,  in  other  words, 
when  the  cost  of  getting  her  off  and  repairing  her,  amounts  to 
fifty  per  cent,  of  the  value  of  the  vessel  after  she  is  repaired. 
These  principles  are  recognized  by  all  courts,  but  some  diversity 
of  opinion  exists  as  to  the  application  of  them  in  particular 
cases.  In  order  to  entitle  the  assured  to  recover  for  a  technical 
total  loss,  where  the  thing  still  remains  in  specie,  the  owner 
must,  within  a  reasonable  time  after  he  is  informed  of  the  dis- 
aster, formally  abandon  to  the  underwriter,  the  thing  insured, 
advising  him  of  the  facts  of  the  disaster,  so  far  as  known,  and 
the  situation  of  the  property.  If  this  abandonment  is  accepted 
by  the  underwriter,  the  title  to  the  property  is  at  once  changed 
to  the  insurer,  and  he  is  liable  upon  his  policy  precisely  the 
same  as    if  the  thing  were  actually  destroyed.     If,  however,  he 
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declines  to  accept  the  abandonment,  tlie  question  arises  whether 
such  a  state  of  things  existed  at  the  time  when  the  abandon- 
ment was  made,  as  authorized  the  owner  to  abandon,  and  if  that 
was  tlie  case,  then  the  title  to  the  thing  actually  passed  to  the 
underwriter,  even  against  his  will,  and  his  liability  as  well  as-- 
his  titl(^  is  the  same  as  if  he  had  accepted  the  abandonment. 
In  the  English  courts  of  admiralty  it  is  held,  that  although  an 
abandonment  may  be  rightfully  made  at  the  time,  so  as  to  pass 
the  title  to  the  underwriter  and  render  him  liable  as  for  a  total 
loss,  yet  subsequent  events  may  so  change  the  rights  of  the 
parties  as  to  defeat  an  abandonment  rightfully  made,  and  limit 
the  liability  to  a  partial  loss  instead  of  a  total  one  ;  as,  for  in- 
stance, suppose  the  vessel  at  the  moment  of  abandonment  has 
been  captured  by  and  is  in  the  hands  of  an  enemy,  if  she  is  sub- 
sequently recaptured  and  restored  to  the  owner  within  a  reason- 
ble  time,  his  right  to  recover  as  for  a  total  loss,  is  by  such  sub- 
sequent event  defeated.  This  principle,  however,  has  never 
met  with  the  sanction  of  any  court  in  this  country,  either  State 
or  federal,  but  is  repudiated  by  all,  as  being  unsound  in  princi- 
ple, and  leaving  the  rights  of  the  parties  too  indefinite  and 
uncertain.  In  this  country  it  is  universally  held,  that  if  the 
state  of  facts  at  the  time  of  the  abandonment  be  such  as  to  jus- 
tify it,  the  rights  of  the  parties  are  thereby  fixed  in  law,  and 
that  no  subsequent  event  can  render  ineffectual  an  abandonment 
which  was  at  the  time  rightful.  It  is  admitted  everywhere  that 
an  abandonment  rightfully  made,  transfers  the  title  to  the  under- 
Avriter  at  the  moment.  As  a  consequence  of  this  it  is  immedi- 
ately liable  for  his  debts,  and  may  be  seized  upon  an  execution 
against  him,  and  thus  the  title  be  again  transferred  by  operation 
of  the  law  and  its  agents.  Property  thus  liable  to  legal  pro- 
cess ought  to  be  fixed  and  certain.  It  is  right  that  the  assured 
should  know  Avith  certainty  what  his  rights  are,  and  that  when 
his  claim  has  once  become  fixed  to  a  legal  demand  for  money, 
he  may  make  his  calculations  upon  that  state  of  afi'airs,  and  not 
be  liable  to  have  such  legal  claim  for  money  defeated  by  a  sub- 
sequent tender  of  the  property  insured.  We  recognize  this  as 
the  well-settled  principle  of  law  in  this  country. 

The  greatest  difficulty  has  been  to  ascertain  when  it  is  that 
the  party  has  a  right  to  abandon,  as  for  a  technical  total  loss. 
All  agree  that  facts  as  they  exist  at  the  moment  of  abandon- 
ment, must  determine  the  right  to  abandon,  and  that  the  right 
to  abandon  arises  when  the  cost  of  getting  off  the  vessel  and 
repairing  her,  will  amount  to  more  than  fifty  per  cent,  of  the 
value  of  the  vessel  when  she  is  repaired,  and  yet  this  latter  fact 
can  never  be  known  with  absolute  certainty  till  the  vessel  is  got 
off  and  repaired ;  while  the  law  also  requires  that  the  abandon- 
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inent  shall  be  made  witliin  a  reasonable  time  after  the  O'svner  is 
advised  of  tlie  disaster,  so  tliat  the  undcrAvriter  may  take  pos- 
session of  the  -wreck  and  save  as  much  of  it  as  he  can.     Hence, 
from  this  rule,  and  the  reason  upon  which  it    is  founded,  the 
owner  shall  not   wait  until  the  vessel  is  got  oft'  and  repaired 
before  he  exercises  his  right  of  abandonment.     To  do  so  w^ould 
defeat  the  very  object  of  the  abandonment,  so  far  as  the  under- 
writer is  concerned,  which  is,  to  enable  him  to  take  possession 
and  save  as  much  of  the  MTCck  as  possible.     To  do  so  would  be 
an  unreasonable  delay,   by  which  the  right  to  abandonment,    as 
for  a  technical  total  loss,  would  be  forfeited.     It  would  seem  to 
follow,  as  an  unavoidable  consequence,  that  the  right  to  abandon 
must  be  determined  by  the  judgment  of  experts,  applied  to  the 
condition  of  things  existing  at  the  time  of  abandonment.     That 
is,  when  in  the  opinion  of  judicious  men,  skilled  in  the  business, 
there  is  no  reasonable  probability  that  the  vessel  can  be  got  off" 
and  repaired  for  one-half  her  value,  the  right  to  abandon  exists  ; 
although  by  some  fortunate  and  unforeseen  event,  the  vessel  may 
be  saved  and  repaired  for  less  than  one-half  her  value.     It  is 
true  the  case'  must  be  apparently  a  desperate  one   which  will 
authorize    an   abandonment,   "\diere  subsequent  events  show  that 
the  vessel  was  actually  got  ofl'  and  repaired  for  less  than  half 
her  value.     Upon  this  subject  the  supreme  court  of  the  United 
States,  in  the  case  QtBrodlie  v.  Maryland  Insurance  Compa- 
ny^ 12  Peters,  378,  said:  "In  cases  where  the  abandonment   is 
founded  on  a  supposed  technical  total   loss,   by   a    damage   or 
injury  exceeding  one-half  the  value  of  the    vessel,  although  the 
facts  of  such  damage  or  injury  must  exist  at  the  time,  yet  it  is 
necessarily  open  to  proofs  to  be  derived  from  subsequent  events. 
Thus,  for   example,  if  the   repairs,    when   subsequently   made 
clearly  exceed  the  half  value,  it  is  plain  that  this  aff'ords  one  of 
the  best  proofs  of  the  actual  damage  or  injury.     On  the  other 
hand,   if  the  subsequent  repairs  are  far  below  the  half  value, 
this,  so  far  as  it  goes,  affords  an  inference  the  other  way.     But 
it  is  not,  and  in  many  cases  cannot  be,  decisive  of  the  right  to 
abandon.     In  many  eases  of  stranding,  the  state  of  the  vessel 
at  the  time  may  be  such,  from  the  imminency  of  the  peril,  and 
the  apparent  extent  of  the  expense  to  deliver  her  from  it,  as  to 
justify  an  abandonment,  although  by  some  fortunate  occurrence 
she  may  be  delivered  from  her  peril  without  an  actual  expendi- 
ture of  one-half  her  value  after  she  is  in  safety.     Under  such 
circumstances,  if,  in  all  human   probability,    the   expenditures 
which  must  be  incun-ed  to  deliver  her  fi'om  her  peril,  are  at  the 
time,  so  far  as  reasonable  calculations  can  be  made,  in  the  high- 
est degree  of  probability,  beyond  half  value,  and  if  her  distress 
and  peril  be  such  as  would  induce  a   considerate   owner,  unin- 
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sured,  upon  the  spot,  to  witlihold  any  attempt  to  get  the  vessel 
off  because  of  such  apparently  great  expenditures,  the  abandon- 
ment would  doubtless  be  good."  In  Massachusetts  alone,  the 
doctrine  here  laid  down,  has  been  questioned.  Wood  v.  Lin- 
coln and  Kennebec  Insxtrance  Company^  6  Mass.  479.  There 
it  was  said,  that  after  an  abandonment  the  underwriters  might 
offjr  to  indemnify  the  owner  if  he  would  repair,  and  in  the 
event  of  his  declining  to  do  so,  might  take  possession  of  the 
vessel  and  get  her  off  and  repair  her,  and  if  this  was  done  at 
less  than  half  the  value,  might  return  her  within  a  reasonable 
time,  and  thus  defeat  the  a^bandonment.  This  doctrine  was 
controverted  by  Mr.  Justice  Story,  in  the  case  of  Feel  v.  Mer- 
chants' Insurance  Company ^  3  Mason,  27.  After  discussing  the 
merits  of  the  doctrine  as  held  in  Massachusetts,  he  says  :  "If 
the  facts  then  present  a  cafse  of  extreme  hazard,  and  of  probable 
expense  exceeding  half  the  value  of  the  ship,  the  party  may 
abandon,  although  in  the  event  it  turn  out  that  the  ship  is  gotten 
off  at  a  less  expense."  And  in  a  very  late  case,  which  was 
decided  about  the  time  this  case  was  argued,  Sprague,  District 
Judge,  says:  "In  the  State  courts  of  Massachusetts  the  doc- 
*  trine  is,  that  the  under-vvriter  may,  after  an  abandonment,  refuse 
to  accept  it,  and  take  possession  of  the  vessel  and  repair  her, 
and  if  the  loss  is  proved  to  be  less  than  fifty  per  cent,,  may 
return  her  to  the  former  owner  within  a  reasonable  time.  This 
doctrine  is  peculiar  to  Massachusetts.  I  believe  it  is  not  to  be 
found  anywhere  else,  either  in  the  decisions  of  the  federal 
courts,  or  in  the  State  courts  of  any  other  State,  or  in  the  law 
of  England,  or  of  the  continent  of  Europe.  But  the  other 
principle  is  the  law  of  the  courts  of  the  United  States  and  of 
the  other  States  of  the  Union."     3  American  Law  Register. 

There  is  another  principle  which  seems  to  be  well  settled,  but 
which  may  not  be  applicable  to  this  case,  owing  to  the  peculiar 
phraseology  of  the  policy  of  insurance,  and  that  is,  if  after  an 
abandonment  the  underwriter  take  possession  of  the  vessel, 
although  under  protest,  and  get  her  off  and  repair  her,  no  mat- 
ter at  what  or  how  little  expense,  the  very  act  of  taking  pos- 
session is  of  itself  an  acceptance  of  the  abandonment.  (See 
.  particularly  the  two  last  cases  referred  to. )  The  following  is 
the  clause  in  the  policy  referred  to  :  "  And  in  case  of  loss  or 
misfortune  as  aforesaid,  it  shall  be  the  duty  of  the  assured,  their 
agents  or  assigns,  to  use  every  practicable  effort  for  the  safe- 
guard and  recovery  of  the  said  schooner,  and  if  recovered,  to 
cause  the  same  to  be  forthwith  repaired,  and  in  case  of  neglect 
or  refusal  on  the  part  of  the  assured,  their  agents  or  assigns,  to 
adopt  prompt  and  efficient  measures  for  the  safeguard  and  recov- 
ery thereof,  then  the  said  insurers  are  hereby  authorized  to  inter- 
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pose  and  recover  the  said  schooner,  and  cause  the  same  to  be 
repaired  for  account  of  the  assured,  to  the  charges  of  -which  the 
said  insurance  company  will  contribute,"  etc.  It  seems  to  me 
that  this  language  clearly  indicates  the  intention  of  the  parties 
to  allow  the  underwriters  to  take  possession  of  the  vessel  and 
repair  her  without  prejudice  to  their  right  to  deny  the  propriety 
of  the  abandonment,  so  that  their  having  taken  possession  of 
aud  repaired  the  vessel,  is  not,  in  this  case,  conclusive  evidence 
of  an  acceptance  of  the  abandonment ;  as  it  would  have  been 
had  the  policy  been  silent  on  the  subject. 

It  now  becomes  necessary  to  examine  the  instructions  of  the 
court,  and  see  whether  they  were  conformable  to  the  law  as  we 
find  it  to  be  settled. 

There  can  be  no  doubt  that  the  court  properly  refused,  to  give 
the  first  instruction  asked  for  by  the  claimants.  Were  that 
instruction  correct,  the  insurers  were  not  bound  to  repair  and 
return  the  vessel  within  a  reasonable  time,  while  it  is  agreed  by 
all,  that  if  they  retained  the  vessel  an  unreasonable  time  the 
assured  were  not  bound  to  take  her  back. 

The  second  and  third  instructions,  which  were  refused,  are  to 
the  same  point,  and  are  substantially  in  the  language  of  the 
contract,  and  might,  without  eiTor,  have  been  given.  The 
clause  of  the  contract  to  which  they  refer,  is  as  follows  :  *'  But 
in  no  case  whatever  shall  the  assured  have  the  right  to  abandon 
until  it  shall  be  ascertained  that  the  recovery  and  repairs  of  the 
said  schooner  are  impracticable,"  etc.  Now  this  clause  of  the 
contract  cannot  be  understood  as  suspending  the  right  to  aban- 
don absolutely,  until  it  is  actually  demonstrated  beyond  a 
contingency,  that  the  vessel  could  noi  possibly  be  got  off  and 
repaired,  else  the  right  to  abandon  could  never  arise  until  the 
vessel  had  actually  gone  to  pieces,  for,  until  that  time,  some  for- 
tunate and  unexpected  event  might  deliver  her  from  her  peril. 

The  word  ascertained  in  the  contract  does  not  mean  demon- 
strated.  The  recovery  and  repair  of  the  vessel  would  be  ascer- 
tained to  be  impracticable  when,  in  the  opinion  of  judicious  men 
acquainted  with  the  subject  there  was  no  reasonable  probability 
that  she  could  be  got  off  and  repaired.  If  the  parties  were  not 
bound  to  wait  till  it  was  absolutely  certain  that  the  vessel  could 
not  be  got  off  and  repaired,  then  they  were  entitled  to  abandon 
when  the  vessel  was  in  such  a  condition  that  a  prudent  man 
would  not  venture  to  spend  money  in  attempting  to  relieve  her. 
Although  the  instruction  was  drawn  substantially  in  the  language 
of  the  contract,  yet  it  was  the  province  and  the  duty  of  the 
court  to  construe  and  explain  the  meaning  of  the  contract  to 
the  jury  ;  it  was  proper  to  embody  in  the  instruction  such  expo- 
sition, and    thus  vary  the   instruction  from  the  language   of  the 


250  SPRINGFIELD, 


Norton  at  al.  »;.  The  Lexington  Fire,  Life  and  Mai'ine  Ins.  Co. 

contract,  so  as  it  served  to  explain  its  true  meaning.  The 
court  was  therefore  justified  in  refusing  the  two  first  instruc- 
tions asked  by  the  claimants,  and  in  giving  their  third,  which 
was  as  follows:  "  That  under  the  policy  of  insurance  in  this 
case,  no  notice  of  abandonment  could  be  made  until  it  should 
be,  within  a  reasonable  time,  under  all  the  circumstances, 
ascertained  that  the  recovery  and  repair  of  the  schooner  was 
impracticable."  Upon  this  branch  of  the  instructions,  we  think 
the  claimants  had  no  cause  to  complain. 

The  next  instruction,  which  was  given  for  the  claimants,  was 
upon  the  same  point  as  the  first  instruction,  which  was  refused, 
and  states  the  law  correctly. 

But  little  was  said  upon  the  propriety  of  the  first  instruction 
given  for  Hixon.  If  there  is  anything  well  settled  in  the  law 
of  insurance,  it  is  that  the  owners  were  not  bound  to  receive 
the  vessel  back  when  tendered  after  she  was  repaired,  if  by  the 
repairs  her  capacity  was  materially  lessened.  The  law  requires 
that  she  should  be  made  substantially  as  good  as  she  was  before 
the  damage,  and  this  could  not  be  the  case  if  her  capacity  was 
materially  lessened,  although  she  may  have  been  as  strong  as 
formerly.  It  requires  neither  testimony  or  argument  to  prove 
that  the  value  of  a  vessel  must  essentially  depend  upon  her 
capacity.  A  slight  diminution  of  her  capacity  might  not  de- 
prive the  insurers  of  the  right  to  return  her,  but  a  material 
diminution  necessarily  would.  It  was  proper,  therefore,  for  the 
court  to  refer  this  question  of  fact  to  the  jury,  which  vfas  done. 

It  is  hardly  necessary  to  recapitulate  the  two  remaining 
instructions,  which  were  given  at  the  request  of  Hixon,  Avhich 
have  already  been  copied  into  this  opinion.  They  were  cer- 
tainly justified  by  the  principles  of  law  which  have  been  already 
stated. 

Of  the  instructions  given  to  the  jury  it  only  remains  to  con- 
sider the  two  which  were  given  by  the  court  without  the  request 
of  either  party,  which  have  already  been  set  forth.  The  first  of 
these  instructions  was  drawn  by  the  court  upon  an  hypothesis 
favorable  to  the  claimants,  and  the  other  favorable  to  Hixon, 
and  it  may  be  justly  said  that  they  are  drawn  with  great  fair- 
ness, and  they  really  embody  the  whole  law  of  the  case  in  a 
very  accurate  and  concise  form,  and  were  eminently  calculated 
to  enable  the  jury  clearly  and  intelligibly  to  understand  the 
duty  which  the  law  imposd  upon  them,  and  to  arrive  at  a  cor- 
rect conclusion.  Of  these  neither  party  could  have  the  least 
cause  of  complaint. 

The  propriety  of  the  verdict  only  remains  to  be  considered. 
Is  the  record  destitute  of  sulBBcient  evidence  to  sustain  it  ?  The 
common  pleas  thought  it  was  not,  and  Ave  have  arrived  at  the 
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same  conclusion.  It  may  ])c  doubtful  whether  there  was,  origi- 
nally, sufficient  cause  for  the  abandonment,  and  there  was  certainly 
very  great  delay  in  serving  the  notice  of  abandonment  after  the 
owners  had  notice  of  the  disaster  ;  a  delay  which,  under  ordi- 
nary circumstances,  would  undou])tcdly  be  unreasonable.  It 
may  be  said,  however,  that  this  delay  could  work  no  possible 
wrong  to  the  underwriters,  as  the  vessel,  during  the  whole  time, 
was  frozen  up  in  the  ice,  and  was  in  an  inaccessible  wilderness, 
and  that  it  was  absolutely  impossible  for  anybody  to  do  any- 
thing for  her  relief  until  the  ice  broke  up  in  the  spring,  and 
hence  this  delay  could  have  worked  no  possible  injury  to  the 
insurers  ;  that  the  notice  was  served  in  time  to  make  every 
arrangement  to  relieve  the  vessel  as  soon  as  it  was  possible  to 
commence  operations  in  the  spring.  The  reason  why  the  law 
requires  an  early  and  prompt  notice  of  abandonment,  is  to 
enable  the  insurers  to  adopt  prompt  measures  to  save  the  wreck, 
and  there  may  be  some  propriety  in  saying  that  if  the  delay  of 
the  notice  cannot  tend  to  defeat  this  object,  it  becomes  immate- 
rial ;  that  where  the  reason  of  the  rule  fails,  the  rule  itself 
ceases  to  exist.  But  waiving  this  point,  it  is  not  to  be  denied 
that  the  testimony  of  Captain  Scoville  aftords  very  strong  evi- 
dence to  show,  not  only  that  the  vessel  was  not  got  ofl'  and 
repaired  and  returned  within  a  reasonable  time,  but  also,  that 
in  the  course  of  the  repairs  he  was  obliged  to  introduce  timbers 
which  did  materially  diminish  the  stowage  capacity  of  the 
vessel.  She  was  probably  free  from  the  ice  by  the  first  of  May. 
She  was  not  repaired  and  tendered  to  Norton  &  Company,  at 
Chicago,  her  home  port,  till  September.  They  were  thus  kept 
out  of  the  use  of  the  vessel  for  more  than  four  months,  while  it 
is  manifest  from  the  testimony  of  Captain  Scoville,  that  had  his 
instructions  permitted,  and  with  proper  facilities  and  energy, 
the  vessel  might  have  been  repaired  and  returned  in  about  half 
that  time.  If  the  insurers  took  the  vessel  to  repair  her  under 
the  clause  of  the  policy  which  authorized  them  to  do  so,  and 
failed  to  return  her  within  a  reasonable  time,  they  must  be  held 
to  have  retained  her  under  the  abandonment.  Thus  retaining 
her  is  an  acceptance  of  the  abandonment,  although  they  were 
not  bound  by  the  abandonment  when  made.  Peele  v.  Ocean 
Insurance  Company ^  7  Pick.  259  ;  Reynolds  v.  Same,  1  Met- 
calf ,  160.  Even  if  there  had  been  no  abandonment,  and  the  insurers 
had  taken  possession  of  the  vessel  after  she  was  stranded, 
under  the  clause  in  the  policy  referred  to,  and  failed  to  return 
her  properly  repaired  within  a  reasonable  time,  they  would 
thereby  render  themselves  liable  as  for  a  total  loss.  Upon  a 
general  verdict  as  this  was,  we  can  never  know  upon  what  par- 
ticular   point  it  was  determined.     Indeed,  some  of  the  jurors 
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may  have  found  for  the  plaintiff  for  one  cause,  and  some  for 
another,  either  of  which  being  found  in  his  favor,  would  entitle 
him  to  the  verdict.  We  think  there  is  evidence  enough  to  sus- 
tain the  verdict  upon  either  or  both  the  points  above  suggested, 
laying  out  of  view  entirely  the  fact  that  Norton  &  Company 
subsequently  attached  the  vessel,  and  treated  her  as  belonging 
to  the  Insurance  Company,  and  the  question  of  estoppel,  so 
much  relied  upon  at  the  bar. 

We  are  of  opinion  that  the  judgment   of  the   common  pleas 
should  be  affirmed- 


Juds;7ncnt  affirmed. 


BiSSENTiNG  Opinion  of  Scates,  J.  The  doctrine  of  estoppels 
by  matters  in  pais,  can  have  no  application  to  the  present  case, 
else  it  would  seem  to  lead  to,  and  sanction  it,  in  every  case  in 
which  the  acts  or  admissions  of  the  party  vfould  be  admissible 
in  evidence  against  him.  This  is  too  general  and  broad  a  posi- 
tion. There  are  many  acts,  declarations,  admissions  and  con- 
fessions which  are  admissible  in  evidence  against  the  party 
making  them,  but  which  cannot  be  pleaded  or  proved  by  way  of 
estoppel,  and  are  left  at  large  to  be  weighed  with  other  evidence. 
1  Greenl.  Ev.  Sec.  212.  And  this  is  applied  to  adjust?nents  of 
a  loss  on  a  policy  of  insurance,  whether  paid  or  to  be  paid, 
which  were  made  in  ignorance  of  material  facts,  and  without 
full  knowledge  of  all  the  circumstances.  Ibid.  ;  Behner  v. 
^a//,  4 Taunt.  R.  725  ;  Shepherds.  Cheivter,  1  Campb.  R.  274 
and  note  ;  Bilbie  v.  Lumley,  2  East  R.  469  ;  Elting  v.  Scott,  5 
John  R.  157. 

Nor  will  the  fact  thai;  the  statement  is  sworn  make  matters  of 
mere  evidence  operate  as  an  estoppel,  however  much  it  may  add 
•to  its  weight  as  evidence.  1  Greenl.  Ev.  Sec.  210  ;  Thomas  v. 
White,  1  Tyrwh.  &  Grang.  R.  110. 

And  this  is  applicable  even  to  answers  in  chancery.  Ibid.  ; 
Doe  v.  Steel,  3  Camp.  R.  115 ;  1  Stark.  Ev.  333  to  338  ; 
Studdy  v.  Saunders,  2  Dow  &Ryl.  R.  347  ;  De  Whelpdale  v. 
Milburn,  5  Price  R.  485. 

The  affidavit  for  the  attachment  is  only  an  admission  of 
property  in  the  Insurance  Company,  and  this  was  as  distinctly 
assumed  and  asserted  by  the  notice  of  abandonment,  and  the 
refusal  to  receive  the  schooner  back  when  tendered.  I  think 
all  the  evidence  objected  to  was  properly  admitted  in  evidence, 
but  do  not  think  the  defendant  here  occupied  such  a  position  as 
to  enable  him  to  insist  upon  that  evidence,  as  estopping  plain- 
tiffs from  denying  property  in  the  Insurance  Companies,  and 
asserting  it  to  be  in  themselves.     To  have  this  effect  there  must 
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be  some  act,  conduct,  admission,  &c.,  with  intention  to  influ" 
ence  the  conduct  of  another,  and  some  act  of  the  other,  under 
the  facts  thereby  supposed  to  exist,  by  which  he  will  be  preju- 
diced, if  the  other  be  allowed  to  gainsay  the  conclusion  from 
those  acts.  Reynolds  V.  Lounsbury ,  6 Hill  R.  536  ;  Bakers. 
Pratt,  15  111.  R.  570. 

Apply  the  rule  to  the  case.  Hixon  has  not  shown  that  he 
contracted  this  debt  with  the  Insurance  Company,  or  instituted 
this  suit  in  consequence,  or  upon  the  faith  of  Norton  &  Com- 
pany's afl&davit  or  statement  of  the  ownership  of  this  vessel 
being  in  the  Insurance  Company.  Having  done  no  act,  nor  been 
influenced  to  assume  a  position  by  the  conduct  or  declaration 
of  plaintiffs,  he  has  no  right  to  insist  upon  this  evidence  as  an 
estoppel. 

Viewing  the  question,  therefore,  in  relation  to  ownership,  as 
open  under  the  policy,  I  come  to  inquire  what  has  been  done, 
and  Avhether  that  ownership  was  thereby  changed. 

It  is  agreed  that  on  the  27th  of  Nov. ,  1850,  the  schooner 
belonged  to  plaintiffs,  and  it  is  proved  she  was  sailing  under  a 
time  policy,  and  was  driven  ashore  on  False  Presque  Isle  in 
Lake  Huron  on  that  day,  and  was  stranded,  lying  hard  on, 
among  the  rocks  and  boulders,  at  anchor,  with  four  to  five  feet 
water  in  her  hold.  This  point  is  shown  to  b6  about  two  hun- 
dred and  forty  miles  from  Detroit,  and  three  hundred  and 
sixty-five  from  Milwaukee,  and,  I  presume,  could  not  exceed 
four  hundred  and  fifty  from  Chicago,  where  the  agency  of  the 
Insurance  was  located,  and  plaintiffs  reside.  At  what  time  the 
master's  protest  and  information  of  the  disaster  was  communi- 
cated to  plaintiffs,  dpes  not  appear.  They  gave  notice  of  it  and 
of  an  abandonment  as  of  a  total  loss  to  the  Insurance  Company 
on  the  26fch  Feb.,  1851,  three  months  after  the  loss.  This  is 
clearly  too  late,  for  any  excuse  presented  in  this  record,  for  the 
delay.  The  assured,  on  receiving  intelligence  of  a  loss,  must 
"  make  his  election  speedily  whether  he  will  abandon  or  not," 
(Park  on  Ins.  280)  ;  he  must  "give  notice  to  the  underwriters 
within  reasonable  time,"  {^Mitchell  v.  Edie,  1  Term  R.  608); 
"  must  signify  his  election  the  first  opportunity."  "He  must 
elect  in  the  first  instance:  the  first  instance  means  after  the 
assured  has  had  a  convenient  opportunity  of  examining  into  the 
circumstances,  to  ascertain  what  is  the  degree  of  damage;  if 
the  assured  had  treated  it  as  intending  to  pursue  the  adventure 
after  he  knew  the  full  extent  of  the  damage,  I  should  have 
thought  the  abandonment  too  late,"  (Per  Gibbs,  Ch.  J.  in  Ger- 
non  V.  Roy,  Ex.  Ass.  Co.,  6  Taunt.  R.  383.)  "The law  is  that 
the  assured  shall  abandon  in  reasonable  time,  that  he  may  not 
lie  by  to  see  whether  it  may  be   more   for  his  interest  not  to 
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abandon."  (PerCh.  J.  Dallas  in  Hudson  v.  Harrison,  3  B.  & 
B.  R.  106.)  ''What  is  a  reasonable  time  within  which  the 
notice  should  be  given,  must,  in  every  case,  depend  on  the  cir- 
cumstances of  that  individual  case."  (Read  v.  Bo?iham,  3  B, 
&  B.  R.  154.)  "This  is  a  question  which  has  not  yet  been 
reduced  to  such  certainty  as  to  enable  the  court  to  pronounce 
upon  it,  without  the  aid  of  a  jury."  (  Ch.  J.  Marshall  in  Ches. 
Ins.  Co.  V.  Stark,  6  Cranch  R.  273.)  2  Phil,  on  Ins.  382-3. 
See  Peek  et  al.  v.  The  Merdi.   Ins.  Co.,  3   Mason  R.  648. 

Such  is  the  general  rule.  In  its  application  to  the  particular 
case,  though  not  so  strict,  it  is  like  notice  of  protest  on  bills. 
If  there  be  unnecessary  delay,  the  presumption  will  arise  that 
the  assured  contemplated  pursuing  the  voyage,  and  he  must 
account  for  and  explain  it.     See  2  Phil,   on  Ins.  383  to  390. 

Here  is  a  delay  of  three  months  unexplained,  and  under  cir- 
cumstances that  warrant  the  conclusion  that  they  must  have 
known  of  the  loss  within  a  very  short  time,  and  where  the 
parties  all  lived  in  the  same  city.  I  am  warranted  from  these 
facts  to  conclude  that  the  assured  delayed  to  speculate  upon  the 
value  of  the  property  insured. 

The  law  of  insurance  is  one  of  indemnity  and  not  of  sale. 
The  right  of  abandonment,  which  turns  a  partial  loss  or  damage, 
and  changes  the  indemnity  therefor,  into  a  total  loss,  and 
thereby  effects  a  sale  to  the  underwriters  of  the  property 
insured,  is  not  to  be  favored  beyond  the  strict  rules  of  law,  and 
the  contract  of  the  parties.  Bainbridge  v.  J^eitson,  10  East 
B.  329,  343;  3  Mason  R.  38. 

The  abandonment  was  refused  by  the  underwriters.  The 
assured  having  lost  the  right  of  abandonment,  if  it  were  ever 
warranted  by  the  facts,  of  which  it  is  therefore  unnecessary  to 
inquire,  it  is  certainly  not  revived  by  the  fact  of  the  insurers 
taking  possession  of  the  vessel  for  the  purpose  of  repairing  the 
damage,  nor  by  delay  in  commencing  or  completing  such  repairs, 
nor  by  the  insufficiency  or  incompleteness  of  those  repairs ;  but 
any  or  either  of  these  can  only  respect  the  question  of  damages 
and  the  fullness  of  indemnification.  If  the  vessel  is  not  fully 
repaired,  or  her  capacity  is  lessened,  or  her  value  diminished, 
the  underwriters  are  liable  to  pay  the  difference. 

The  insurers  took  possession  for  the  purpose  of  repairs,  ac- 
cording to  the  terms  of  the  policy.  There  is  no  provision  in 
relation  to  the  length  of  time  in  M'hich  repairs  were  to  be  com- 
pleted. Delay  might  possibly  raise  a  question  as  to  the  extent 
of  damage  resulting  from  the  injury,  but  cannot  create  or  confer 
a  right  of  abandonment ;  for  while  the  policy  provided  that  the 
assui'ed,  their  agent  or  assigns,  should  "  adopt  prompt  and  effi- 
cient measures  for  the   safeguard  and  recovery "  of  the  vessel, 
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and  to  "  cause  the  same  to  be  fortlnvith  repaired,"  and  for  neg- 
lect, authorized  the  insurers  to  "  interpose  and  recover  the  said 
schooner,  and  cause  the  same  to  be  repaired  for  account  of  the 
assured  ;"  it  also  expressly  declares  that,  "  in  no  case  what- 
ever shall  the  assured  have  the  right  to  abandon,  until  it  shall 
be  ascertained  that  the  recovery  and  repairs  of  said  schooner 
are  impracticable."  There  is  no  evidence  of  any  measures 
taken  for  the  recovery  or  repairs,  by  the  assured,  nor  have  they 
offered  any  evidence  of  the  impracticability  of  the  recovery  or 
repairs,  other  than  the  stranding,  nor  -what  was  done  to  ascer- 
tain these  facts,  unless  it  be  that  she  filled,  notwithstanding  the 
efforts  of  the  crew  to  pump  her  out.  Neither  stranding,  filling, 
nor  submerging,  is  sufficient  alone,  to  show  a  wreck,  a  total  or 
constructive  total  loss.  2  Phil,  on  Ins.  380;  6  Mass.  R.  470; 
3  Kent  Com.  322,  323,  324  ;  3  Mason  R.  39,  42,  43.  The  right 
to  abandon,  depends  upon  the  true  state  of  the  facts  at  the  time 
of  abandonment ;  although  the  existence  of  these  facts  is  some- 
times in  part  deducible  from  the  high  degree  of  probability  of 
the  loss  from  the  imminency  and  degree  of  disaster  and  peril. 

And  so  if  the  facts  justify  an  abandonment  at  the  time  of 
notice  given,  the  right  becomes  vested,  under  the  American  rule, 
and  absolute  ;  but  under  the  English  rule,  was  subject  to  changes 
varying  it  up  to  the  time  of  action  brought.  3  Kent,  321,  322; 
3  Mas.  R.  27  ;  10  East  R.  329  ;  2  Phil,  on  Ins.   371,  Sec.  8. 

lasting  the  right  by  these  principles,  it  was  extremely  doubt- 
ful whether  the  injury  and  peril  ever  justified  the  abandonment. 
But  granting  that  they  did,  it  was  lost  and  waived  by  delay, 
and  could  not  be  revived  by  the  delay  and  negligence  of  in- 
surers in  paying  or  repairing.  We  are  not  sitting  in  judgment 
upon  the  propriety  and  consistency  of  plaintiff's  conduct  in  giv- 
ing notice  of  abandonment,  attaching  and  then  claiming  the 
property.  The  rights  of  the  Insurance  Company,  in  whose 
right  it  is  claimed  by  their  creditor,  are  involved,  and  should  be 
respected.  They  refused  to  accept,  repaired  and  tendered  back 
the  schooner,  and  still  apparently  hold  her  to  answer  that 
tender.  In  their  course  and  conduct,  nothing  equivocal  or 
inconsistent  is  shown. 

Under  all  these  circumstances,  I  am  constrained  to  conclude 
that  the  property  in  the  schooner  is  still  in  plaintiffs,  and  that 
the  judgment  ought  to  be  reversed. 
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William  R.  Jajieson  et  al.  v.  The  People,  oh  the  relation  of 
Booth  Nettleton,  Defendants  in  EiTor. 

ERROR  TO  ROCK  ISLAND. 

Where  a  muuicipal  corporation  has  been  reeogmzed  by  acts  of  the  General  As- 
sembly, empowering  it  to  act,  by  issuing  negotiable  obligations,  all  inquiry 
into  the  oi'igmal  organization  of  ttie  corporation  is  precluded. 

Municipal  corporations  are  created  for  the  public  good ;  are  demanded  by  the 
wants  of  the  community  ;  and  the  law,  after  the  long  continued  use  of  corpor- 
ate powers,  and  the  acquiescence  of  the  public  in  them,  will  indulge  in  pre- 
sumptions in  support  of  their  legal  existence. 

The  judgment  in  this  case  was  rendered  by  Wilkeson  ,  Judge, 
at  June  term,  1855,  of  the  Rock  Island  Circuit  Court.  The 
statement  of  the  case  will  be  found  in  the  opinion  of  the  court. 

W.  C.  GouDY,  for  Plaintiffs  in  Error. 
J.  H,  Stewart,  for  the  Relator. 

Skinner,  J.     This  was  a  quo  warranto  in  the  name  and  on 
behalf  of  The  People  of  the  State  of  Illinois,  on  relation  of 
Booth  Nettleton  against  Jameson  and  others. 
17 
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The  information  alleges  that  defendants  below,  as  president 
and  trustees  of  the  town  of  Oquawka,  are  exercising  the  powers 
and  franchises  of  a  corporation  without  authority,  and  seeks  to 
raise  the  question  of  the  existence  of  such  corporation. 

The  defendants  below  interposed  several  pleas,  the  first  of 
which  alleges  substantially :  in  manner  provided  by  the  first 
division  of  chapter  twenty-five  of  the  Revised  Statutes  ;  the 
creation  of  the  corporation  in  April,  1851,  except,  that  the  vote 
upon  the  question  of  becoming  a  corporation  under  the  statute, 
and  upon  the  election  of  the  board  of  trustees,  was  taken  by 
ballot  instead  of  viva  voce. 

The  first  plea  alleges  the  election  of  the  present  board  of 
trustees  in  1854  ;  the  election  of  trustees  from  year  to  year 
after  April,  1851,  and  the  appointment  by  them  of  ofiicers 
of  the  corporation,  from  time  to  time  ;  that  the  corporation 
from  April,  1851,  up  to  the  filing  of  the  information,  and  for 
more  than  four  years,  was  recognized  as  a  public  municipal  cor- 
poration, and  exercised  the  franchises  and  powers  conferred 
upon  such  corporations  by  law  ;  passed  and  enforced  ordinances  ; 
levied  and  collected  taxes  ;  brought  and  defended  suits  ;  made 
contracts  and  incurred  liabilities,  and  provided  for  and  regulated 
the  police  of  the  said  town  of  Oquawka  ;  that  the  legislature  of 
this  State  has  twice  recognized  the  existence  of  such  corpora- 
tion ;  that  said  legislature,  by  an  act  entitled,  "  An  Act  to  au- 
thorize the  town  of  Oquawka  to  subscribe  to  the  capital  stock 
of  certain  corporations  therein  named,"  approved  21st  June, 
1852,  and  by  an  act  of  the  same  title,  approved  February  8th, 
1855,  recognized  the  existence  of  the  said  corporation. 

The  plaintifis  below  demurred  to  the  defendants'  pleas,  and 
the  court  sustained  the  demurrer.  If  any  one  of  the  pleas  is  a 
good  answer  to  the  information,  the  judgment  of  the  circuit 
court  should   be  reversed. 

From  the  view  Ave  take  of  the  case,  it  is  unnecessary  to  decide 
upon  the  materiality  of  the  7nodc  of  voting  under  the  statute 
and  the  constitution  of  1848. 

The  acts  of  the  legislature  referred  to,  are  public  acts,  and 
authorize  the  president  and  trustees  of  the  town  of  Oquawka, 
as  a  corporation,  to  subscribe  stock  in  a  certain  railroad  com- 
pany, and  also,  to  subscribe  stock  in  a  certain  plank  road  com- 
pany, upon  conditions  in  said  acts  mentioned ;  to  issue  and 
negotiate  bonds  of  the  corporation ;  to  provide  for  paying 
interest  on  such  bonds,  and  to  levy  and  collect  taxes  upon  prop- 
erty within  the  corporation. 

These  acts,  recognizing  the  existence  of  the  corporation,  and 
empowering  it  to  act  as  a  body  corporate,  in  issuing  and  nego- 
tiating obligations  of  the  town,  and  upon  the  faith  of  which, 
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individuals  may  have  invested  their  money,  preclude  inquiry 
into  the  question  of  the  original  legal  organization  of  the  town, 
and  are  conclusive  upon  the  question  of  the  existence  of  the 
corporation,  (a) 

If  there  is  no  such  corporation,  all  acts  done  under  the  sup- 
posed corporate  po-wers,  are  mere  nullities  ;.  and  no  liabilities 
can  exist  by  reason  of  contracts  made  in  the  corporate  name, 
except,  perhaps,  against  individuals  who  never  contemplated 
themselves  incurring  personal  liabilities,  by  acts  performed  in 
an  official  capacity. 

Were  we  to  hold,  after  this  acquiescence  of  the  public,  and 
these  recognitions  of  the  legislature,  that  the  town  remains 
unincorporated  on  account  of  some  defect  in  its  original  organ- 
ization as  a  corporation,  what  confidence  could  individuals 
have  in  the  validity  of  securities  emanating  from  these  local 
authorities  ? 

Municipal  corporations  are  created  for  the  public  good — are 
demanded  by  the  wants  of  the  community  ;  and  the  law,  after 
long  continued  use  of  corporate  powers,  and  the  public  acqui- 
escence, will  indulge  in  presumptions  in  favor  of  their  legal 
existence.  United  States  Bank  v.  Z)ant/?vV/^^,  12  Wheaton, 
6  ;  Dunning  v.  JVew  Jilhany  and  Salem  Railroad  Company,  2 
Carter,  437  ;  Society  of  Middlesex  v.  Davis,  2  Metcalf,  133  ; 
House  v.  House,  5  Harris  and  John.  125.  The  law  will  incline 
to  sustain,  rather  than  to  defeat  them. 

It  Avould  seem  incompatible  with  good  faith,  and  against 
public  policy,  although  irregularities  may  have  intervened  in  the 
organization  of  the  town,  now  to  hold,  that  it  is  not  a  body  cor- 
porate ;  and  we  do  not  think  the  law  requires  us  to  do  so. 

We  hold  the  first  plea  to  be  a  justification  to  the  defendant 
beloAv,  for  exercising  the  powers  of  trustees  in  the  information 
alleged. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)     People  vs  .  Faniham,  3.")  Ill .  R  .  560 . 


Albert  Gowkoski,  Appellant,  v.  Elijah  Day,  Appellee. 
APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  Supreme  Court  will  not  reverse  a  decree  which  is  sustained  by  proof,  and  i» 
not  erroneous  in  law. 

The  decree  in  this  case  was  ordered  by  J.  M.  WiLsox,  Judge, 
at  Febniary  term,  1854,  of  the  Cook  County  Common  Pleas 
Court. 
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The  opinion  of  the  Court  furnishes  a  statement  of  the  case. 
H.  F.  Waits,  for  Appellant. 
W.  W.  Farwell,  for  Appellee. 

Caton,  J.  This  bill  was  filed  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  lot  in  the  city  of  Chicago. 
The  bill  alleges  the  making  of  a  written  contract  in  duplicate, 
for  the  sale  of  the  lot,  stating  the  terms  of  the  contract,  and 
that  the  complainant's  copy  was  left  at  Lind's  ofiice  for  the 
purpose  of  having  a  subsequent  arrangement  about  insurance 
indorsed  upon  it,  since  which  time  it  has  not  been  found,  after 
diligent  search.  The  answer  denies  the  execution  of  any  such 
contract  on  the  part  of  the  defendant,  but  that  the  instrument 
executed  by  him  was  only  a  lease  of  the  premises  in  question. 
The  only  question  in  the  case  is  whether  such  a  contract  was 
made  and  executed,  as  is  alleged  in  the  bill,  for  the  sale  of  the 
lot.  The  oath  of  the  defendant  to  his  answer  is  waived  in  the 
bill. 

James  Smith  testifies  that  both  parties  appeared  before  him, 
and  stated  that  the  defendant  had  agreed  to  sell  to  the  com- 
plainant the  premises  in  question,  for  the  price  and  upon  the 
terms  as  stated  in  the  complainant's  bill,  and  at  their  request  he 
drew  up  an  agreement  in  duplicate,  embodying  the  terms  as 
agreed  upon,  both  of  which  duplicates  were  executed  by  both  of 
said  parties,  and  a  copy  delivered  to  each  ;  that  a  few  days  sub- 
sequently, the  complainant  called  on  the  witness  and  left  with 
him  his  copy  of  said  agreement,  for  the  purpose  of  having  an 
agreement  indorsed  upon  it  in  reference  to  the  insurance  of  the 
house  upon  the  premises,  and  that  both  parties  told  the  witness 
what  said  agreement  was  to  be,  and  in  pursuance  thereof  he 
indorsed  the  agreement  upon  the  complainant's  copy  of  the 
contract,  which,  subsequently,  the  defendant  refused  to  sign ; 
that  the  witness  left  the  complaniant's  copy  of  the  contract 
with  Lind  when  he  went  south,  since  which  time  the  witness 
had  not  seen  it.  The  testimony  of  this  witness  is  full,  ample 
and  positive  that  the  defendant  did,  understandingly,  execute  an 
agreement  as  stated  in  the  bill,  for  the  sale  of  the  lot  to  the 
complainant,  and  unless  we  are  prepared  to  say  that  this  witness 
has  knowingly  testified  to  that  which  is  false  in  fact,  the  com- 
plainant's case  is  certainly  made  out  by  him.  The  witness 
testifies  that  nothing  was  said  in  any  of  the  interviews  between 
the  parties  in  his  presence,  about  a  lease,  but  it  was  distinctly 
understood  to  be  a  sale  of  the  premises.  An  attempt  Avas  made 
in  the  cross  examination  to  throw  discredit  upon  the  testimony 
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o£  this  witness,  by  showing  that  he  had  had  a  difficulty  Avith  the 
defendant,  and  that  he  entertained  enmity  towards  him,  but  this 
attempt,  to  say  the  most,  succeeded  to  a  very  limited  extent, 
and  certainly  not  enough  to  raise  any  serious  doubt  of  the 
veracity  of  the  witness ;  besides,  his  respectability  and  veracity 
are  vouched  for  very  satisfactorily  by  the  defendant's  own  wit- 
nesses, and  we  cannot,  without  violating  every  rule  of  law  by 
which  we  should  be  governed  in  considering  testimony,  reject 
this  as  competent  evidence.  It  will  not  do  for  courts,  without 
evidence  and  against  the  evidence,  to  say,  we  fear  something 
is  wrong,  and  we  will  therefore  arbitrarily  disregard  the  testi- 
mony in  the  case  without  any  assignable  cause.  Rules  of  law 
must  be  enforced,  and  rules  of  evidence  must  be  adhered  to, 
although  a  vague  and  intangible  suspicion  may  be  excited  that 
possibly  there  may  be  some  injustice  in  the  case  which  the  party 
has  been  unable  to  develop  ;  and  although  we  might  wish  that 
the  testimony  were  different,  we  have  no  right  to  have  any  wish 
upon  the  subject  except  to  decide  the  case  according  to  the  law 
and  the  testimony.  But  the  testimony  of  Daniel  T.  White  is 
not  less  clear,  positive  and  to  the  point  than  that  of  JN'Ir.  Smith. 
He  says  he  heard  the  parties,  several  days  before  the  agreement 
was  executed,  talking  over  the  terms  of  the  sale ;  that  he  was 
present  when  Smith  droAv  up  the  agreement,  that  defendant  took 
it  away  to  take  counsel  upon  it,  and  subsequently  returned  with 
it  and  signed  it  in  his  presence ;  that  the  agreement  was  dis- 
tinctly read  over  to  him ;  that  a  long  time  after  he  repeatedly 
talked  with  the  defendant  about  the  sale,  when  he  did  not  pre- 
tend but  that  he  had  sold  the  premises  to  the  complainant,  and 
expressed  the  hope  that  he  would  get  employment  so  as  to  be 
able  to  pay  for  the  lot ;  but  that  a  year  or  more  after,  the 
defendant,  for  the  first  time,  insisted  to  the  witness  that  the 
paper  he  had  executed  was  a  lease  and  not  an  agreement  to  sell. 
Now  this  witness  has  either  sworn  to  the  truth  or  he  has  willfully 
perjured  himself.  Nay,  in  order  to  reverse  this  decree,  we 
must  not  only  convict  Smith  but  also  White  of  willful  falsehood, 
and  that  too,  without  the  least  particle  of  evidence  to  contradict 
them  or  to  impeach  their  characters.  Other  evidence  is  con- 
tained in  the  record  in  support  of  this  decree,  but  it  would  be  a 
useless  waste  of  time  to  advert  to  it.  The  decree  of  the  com- 
mon pleas  must  be  affirmed,  and  the  suit  remanded  to  that  court 
that  its  decree  may  be  enforced. 

Decree  affirmed. 
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WiLLiAJi  Sloan,  Appellant,  v.  Henry  Petrie,  Appellee. 

APPEAL  FROM  KANE. 

A  check  on  a  banker,  to  be  paid  in  depreciated  currency,  is  not  a  good  tender 
at  a  place  designated,  when  the  person  to  receive  it,  is  not  present  to  object  or 
accept  it. 

A  tender  must  be  kept  good,  and  ready  to  be  delivered,  within  a  reasonabk 
time  after  the  accei^tance  of  it  is  signified. 

Vendee  may  show  he  is  rightfully  in  possession. 

This  was  an  action  of  ejectment,  the  plaintifl"  claiming  to  be 
possessed  as  of  his  own  demesne  in  fee  simple,  of  a  certain 
tract  of  land  known  as  the  mill  lot  of  Hubbard's  addition  to 
the  village  of  Algonquin,  according  to  the  plat  of  said  addition, 
as  recorded  in  the  recorder's  office  in  McHenry  county. 

The  declaration  is  in  the  usual  form.     Plea,  not  guilty. 

On  the  4th  day  of  December,  1852,  the  cause  was  submitted 
to  the  court  for  trial,  the  defendant  was  found  guilty,  and  that 
the  plaintiff  has  a  fee  simple  estate  in  the  premises  described  in 
the  declaration. 

On  the  4th  day  of  March,  1853,  the  cause  was  again  sub- 
mitted to  the  court,  and  the  defendant  found  not  guilty. 

The  judgment  was  set  aside  and  a  new  trial  awarded  under 
the  statute. 

On  the  9th  day  of  November,  1853,  this  cause  was  tried 
again,  and  the  jury  found  the  defendant  not  guilty. 

Plaintiff  moved  for  and  obtained  a  new  trial,  not  under  the 
statute. 

On  the  17th  day  of  February,  1854,the  cause  Avas  again  tried 
by  jury,  and  and  the  defendant  found  guilty. 

Defendant  moved  for  and  obtained  a  new  trial. 

At  the  May  term,  1854,  of  the  Kane  Circuit  Court,  this  cause 
was  again  tried  by  a  jury,  who  found  the   defendant  not  guilty. 

The  plaintiff  moved  for  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  Morris,  Judge,  presiding,  to  which  ruling 
of  the  court  the  plaintiff  excepted,  and  prayed  an  appeal. 
The  plaintiff  filed  his  bill  of  exceptions,  which  shows  that  on 
the  trial  of  the  above  entitled  cause,  at  said  term  of  said  court, 
the  plaintiff  introduced,  and  read  to  the  jury,  the  following 
testimony,  to  wit : 

A  United  States  patent  to  William  Allen,  for  the  west  frac- 
tion of  the  north-east  fractional  quarter,  and  the  south-east 
fraction  of  the  north-west  fractional  quarter  of  section  thirty- 
four,  in  township  forty-three  north,  of  range  eight  east,  being 
dated  March  10th,  1843. 

A  general  warrantee  deed  for  same  premises  in  the  usual 
form,  from  William  Allen  and  wife  to  Horace  Hubbard,  bearing 
date  the  30th  day  of  November,  1844, 
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A  general  warrantee  deed  for  the  above  premises  in  question, 
from  Horace  Hubbard  and  wife  to  Zadoc  Dexter,  bearing  date, 
April  20th,  1850. 

A  quit  claim  deed  for  premises  in  question,  from  Zadoc  Dex- 
ter and  wife  to  W.  Sloan,  bearing  date,  June  19th,  1851. 

The  plaintiff  also  introduced  John  Brush,  who  being  duly 
sworn,  testified,  that  in  the  year  1847  or  1848,  he  being  the 
county  surveyor  of  McHenry  county,  laid  out  and  surveyed 
Hubbard's  addition  to  the  village  of  Algon(piin ;  that  he  sur- 
veyed out  the  mill  lot  in  said  addition  ;  that  said  mill  lot  is  sit- 
uated on  the  north-east  fraction  of  the  north-west  fractional 
quarter  of  section  thirty-four,  in  township  forty-three,  of  range 
eight  east  of  the  third  P.  M. ,  and  that  the  defendant  was  be- 
fore, on  and  after  the  first  day  of  October,  A.  D.  1851,  in  pos- 
session of  said  mill  lot. 

The  plaintiff  then  rested ;  the  defendant  then  introduced  the 
following  testimony,  to  wit : 

Charles  Follansbee  being  duly  sworn,  testified  to  the  court  in 
relation  to  the  contract  next  hereinafter  introduced,  that  he, 
witness,  as  the  agent  of  Zadoc  Dexter,  executed  said  contract ; 
that  the  contract  was  brought  to  the  witness  by  Alexander  Daw- 
son and  the  defendant,  badly  drawn  up ;  that  Dawson  told  the 
witness  that  there  was  a  power  of  attorney  from  said  Dexter  to 
the  witness,  authorizing  him  to  execute  the  contract,  and  accord- 
ing to  the  witness'  best  recollection,  defendant  said  he  had  also 
seen  it  on  the  records  of  McHenry  county.  Dawson  and  de- 
fendant were  not  together  when  they  told  this,  and  the  witness 
would  not  have  executed,  had  he  not  been  so  informed,  and  sup- 
posed he  had  authority  to  do  so  ;  that  the  next  fall  the  witness 
saw  said  Dexter,  and  told  him  about  the  contract  and  told  him  all 
he  had  done,  and  Dexter  told  him  it  was  right,  and  to  go  on  and 
receive  the  payments,  and  keep  an  account  of  them,  and  the 
contract  was  also  signed  by  the  defendant,  and  he  received  the 
money  indorsed  on  the  contract,  and  retained  it  for  money 
he  had  advanced  to  Dawson  in  improving  the  mill  on  the  prem- 
ises in  question,  of  Dexter,  and  informed  Dexter  what  he  had 
done  with  the  money,  and  Dexter  said  it  was  right.  The  de- 
fendant also,  after  proving  the  same,  showed  to  the  court  the 
notice  hereinafter  mentioned,  and  therefore  the  defenuant  offered 
the  following  contract  in  evidence,  to  wit : 

"Ai'ticles  of  Agreement,  made  this  third  day  of  May,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  fifty,  (1850,)  between  Zadoc  Dexter,  of  the 
county  of  Jefiersou,  and  State  of  New  York,  of  the  first  part,  and  Henry  Petrie, 
of  the  county  of  McHenry,  and  State  of  Illinois,  of  the  second  part.  Witnesseth, 
that  if  the  party  of  the  second  part  shall  first  make  the  payments,  and  perfonn  the 
covenants  hereinafter  mentioned  on  his  part  to  be  made  and  performed,  the  said 
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party  of  the  first  part,  hereby  covenants  and  agi*ees  to  convoy  and  assure  to  the 
party  of  the  second  part,  in  a  good  and  sufficient  quit  claim  deed,  the  following 
described  property,  viz  :  all  my  right,  title  and  interest  in  and  to  the  property 
lands,  water  and  water  power,  contained  in  a  certain  deed  from  Horace  Hubbard 
and  wife,  of  the  county  of  McHenry,  and  Slate  of  DUno's,  toZadoc  Dexter,  of 
the  county  of  Jefferson,  and  State  of  New  York,  dated  on  the  20th  day  of  April 
A.  D.  1850,  and  left  for  record  in  the  recorder's  office,  the  •2nd  day  of  May,  A.  D. 
1850,  at  4  o'clock,  P.M.  For  a  fiill  description  of  the  above  mentioned  prop- 
erty, see  the  above  mentioned  deed.  And  the  said  party  of  the  second  part,  here- 
by covenants  and  agrees  to  pay  to  the  said  party  of  the  first  part,  at  the  office  of 
Charles  Follansbee,  in  the  city  of  Chicago,  or  any  of  the  agents  that  the  said  party 
of  the  first  part  may  direct,  in  said  city,  the  sum  of  two  thousand  nine  hundred 
dollars,  (82,900,)  as  follows,  with  annual  interest  thereon  :  the  sum  of  forty  dollars 
(§40,)  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged;  the  sum  of  fom- 
hundred  and  sixty  dollars,  ($460,)  on  or  before  the  first  day  of  July,  A.  D.  1850; 
the  sum  of  eight  hundi-ed  dollars,  (8800.)  on  or  before  the  first  day  of  July, 
1851 ;  the  sum  of  eight  hundred  dollars,  (S800,)  on  or  before  the  first  day  of  July, 
A.  D.  1852  ;  the  snm  of  eight  hundred  dollars,  ($800,)  on  or  before  the  first  day 
of  July,  A.  D.  1853,  and  pay  all  taxes,  assessments  or  impositions  that  may  be 
legally  levied  or  impressed  upon  said  property  :  and  in  case  of  failure  of  the  said 
party  of  the  second  part,  to  make  either  of  the  payments,  or  perform  any  of  the 
covenants  on  his  part,  the  party  of  the  first  part  shall  have  the  right  to  declare  this 
contract  forfeited  and  detenuined,  and  re-enter  and  take  possession,  and  to  have 
and  retain  all  payments  that  shall  have  been  made  ou  this  contract.  It  is  mutually 
agreed  that  aU  covenants  and  agreements  contained  herein,  shall  extend  to  and  be 
obligatoiy  upon  the  administrators  and  assigns  of  the  respective  parties. 

In  witness  whereof,  the  parties  to  these  presents,  have  herevmto  set  their  hands 
and  seals,  the  day  and  year  above  mentioned. 

ZADOC  DEXTEE,  [seal.] 
By  C.  Follansbee,  his  attorney  in  fact. 

HEXEY  PETRIE,    [seal.]" 
§300  00.  Chicago,  9th  July,  1850. 

Eeceived  on  the  above,  three  hundred  dollars. 

C.  FOLLAXSBEE, 
Agent  for  Z.  Dexter,  in  fact.'" 


And  upon  the  back  of  said  contract  the  following  assignment, 
which  is  in  the  words  and  figures  following,  to  wit : 

'•For  a  valuable  consideration,  to  me  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  I  assign  all  my  right,  title  and  interest  to  the  within  contract,  to 
Stephen  L.  Petrie,  of  Cleveland,  Ohio. 

Woodstock,  30th  of  July,  1850.  HEXRY  PETRIE." 

To  the  introduction  of  which  contract,  the  plaintiff,  by  his 
counsel  objected,  and  the  court  overruled  such  objection,  and 
admitted  said  contract  in  evidence,  to  the  oveiTuling  of  which 
objection  and  to  the  admission  of  said  contract  in  evidence,  the 
said  plaintiff  bv  his  counsel  excepted  at  the  time. 
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Said  witness,  C.  Follansbcc,  further  testified  to  the  court,  that 
the  witness  was  acquainted  with  the  hand-writing  of  said  Zadoc 
Dexter  and  of  William  Sloan,  and  had  seen  them  write,  and 
that  the  signature  of  the  notice  next  hereinafter  contained  was 
in  their  proper  hand-writing,  and  thereupon  the  defendant 
offered  the  writing  or  notice  in  evidence,  to  wit : 

'*'2b  Mi:  Henry  Petrie,  of  Me  Henry  County,  Illinois  ; 

Sir  :  You  are  hereby  requii'ed  to  make  papueut  of  all  money  now  due  on  cou- 
traet  signed  by  us,  dated  May  3rd,  1850,  in  relation  to  the  sale  of  mill  property  at 
Algonquin,  and  pay  before  the  hour  of  ten  o'clock,  on  July  9th,  1851,  to  Mr. 
Charles  Follansbee,  of  Chicago,  Illinois,  who  is  authorized  to  receipt  for,  and 
receive  the  money ;  if  the  money  is  not  then  paid,  the  contract  will  then  be 
declared  forfeited,  ZADOC  DEXTER, 

Dated  this  tirst  day  of  July,  A.  D.  1851 .  WM.  SLOAN." 

To  the  introduction  of  which  notice  as  evidence  to  the  jury, 
the  plaintiff  objected,  and  the  court  overruled  such  objection, 
and  admitted  such  notice  as  evidence,  to  the  orerruling  of  which 
objection,  and  admitting  said  notice  in  evidence,  the  plaintiff  at 
the  time  excepted. 

The  said  witness  then  testified  as  follows  : 

On  the  evening  of  July  8th,  1851,  the  defendant  came  to  mj 
store,  in  Chicago,  and  said  that  he  had  had  notice  from  Dexter 
and  Sloan  to  pay  me  the  money  due  on  the  mill  contract,  the 
next  day,  by  ten  o'clock,  A.  M.,  and  that  he  was  coming  at  that 
time  to  make  the  payment  to  me  on  the  Dexter  contract  for  the 
mill  property.  I  told  him  I  was  not  authorized  to  receive  any 
money,  and  I  could  not  take  it,  as  I  had  been  directed  by  Dex- 
ter not  to  receive  any  more  money  on  the  contract  on  his  ac- 
count ;  defendant  said  he  did  not  care,  he  should  tender  me  the 
money,  in  accordance  with  the  notice,  after  the  8th  of  July, 
1851.  I  never  received  any  authority  to  receive  money  on  the 
contract ;  the  defendant  went  into  possession  of  the  mill  under 
the  contract,  about  the  time  of  the  date  of  the  contract ;  he 
also  testified  that  he  had  never  been  authorized  by  plaintiff  to 
receive  money  on  the  contract,   so  far  as  he  knew. 

On  the  9th  day  of  July,  1851,  the  defendant  came  to  my  store 
between  11  and  12  o'clock,  and  said  he  had  been  in  to  pay  me 
some  money,  I  think  he  said  some  eleven  or  twelve  hundi-ed  dol- 
lars ;  I  told  him  I  should  like  to  see  it,  I  would  take  it  now. 
He  said  I  was  too  late,  I  could  not  have  it.  On  that  morning, 
the  9th,  I  went  from  my  store  about  9  o'clock.  I  went  on  to 
South  Water  street,  and  just  as  I  got  my  business  done,  a  heavy 
shower  came  up  and  detained  me,  so  that  I  did  not  go  away  to 
avoid  receiving  the  money.  I  do  not  know  when  defendant 
received  notice  to  pay   the  money  to  me.  but  the  8th  I  told  de- 
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fendant  I  had  received  notice  from  Dexter  not  to  receive  any 
money  on  the  contract.  I  received  a  letter  from  Dexter,  some- 
time before  the  first  of  July,  1851,  not  to  receive  any  more 
money  on  the  contract  on  his  account,  as  he  had  sold  to  the  plaintiff. 
Plaintiff  brought  me  the  letter  from  Dexter  ;  I  informed  him  of 
the  contents  of  the  same,  at  the  time  he  brought  it.  I  do  not 
.  know  that  ([ef endant  showed  me  the  notice  he  had  received  to 
pay  the  money,  but  he  told  me  the  contents  of  it  on  the  8th. 
The  plaintiff  never  told  me  not  to  receive  any  money  on  the 
contract.  I  went  up  to  the  mill  once  to  get  some  money  of  the 
defendant  on  his  contract ;  it  was  in  April  or  May,  1851 ;  the 
defendant  refused  to  make  any  payment ;  he  seemed  inclined 
not  to  pay  more  then,  and  he  said  he  should  not  pay  any 
more  on  the  contract.  Often,  when  the  defendant  has  been  in 
my  store,  we  have  spoken  of  the  contract,  and  after  the  $300 
was  paid,  he  said  he  should  not  pay  any  more  on  the  contract, 
but  this  was  in  the  spring  of  1851,  or  prior  thereto. 

The  defendant  said  he  would  not  pay  any  more  money  on  the 
contract.  Dawson  had  not  done  as  he  agreed.  Dawson  had  no 
authority  to  receive  any  money.  Dawson  has  acted  as  my  agent. 
On  the  9th  day  of  July,  the  defendant  said  he  had  been  m  to 
pay  the  amount  due  on  the  contract,  when  I  replied  to  him  that 
I  would  receive  it.  I  was  not  laughing,  I  was  serious,  I  meant 
what  I  said. 

The  witness  being  examined  by  the  plaintiff,  testified  that  he 
had  seen  the  defendant  write,  and  knew  his  hand-writing,  and 
that  the  assignment  on  the  contract,  from  defendant  to  S.  L. 
Petrie,  is  in  the  hand-writing  of  the  defendant,  and  also,  that 
the  following  notice  is  in  his  hand- writing,  to  wit : 

"J/>.    William.  Sloan  : 

Sir — I  received  a  notice  from  yon  yesterday,  reqniriugme  to  make  pajTnentin 
full  on  a  contract  made  between  Zadoc  Dexter  and  myself,  the  3rd  day  of  May, 
1850,  in  regard  to  certain  mill  property,  at  Algonquin.  I  liereby  wish  to  inform 
you,  that  I  am  not  the  owner  of  said  property  or  contract,  but  that  Stephen  L. 
Petrie,  of  Cleveland,  is.  HENKY  PETRIE." 

W.  B.  Plato,  and  Glover  and  Cook,  for  Appellant. 
J.  F.    Farnsworth,  for  Appellee. 

Caton,  J.  The  defense  set  up  to  this  action  of  ejectment  is 
a  contract  for  the  purchase  of  the  premises  by  the  defendant, 
from  the  assignor  of  the  plaintiff  below,  under  which  it  is 
claimed  that  Petrie  took  possession  of  the  premises,  and  now 
rightfully   holds  them.     The  principal    question    in   the  case  is. 
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whether  the  purchaser  performed,  on  his  part,  so  as  to  entitle 
him  to  the  benefits  of  the  contract  and  to  retain  possession 
under  it,  or  whether  he  has  forfeited  the  benefits  of  the  con- 
tract by  his  non-performance.  The  principal  evidence  on  this 
point  is  found  in  the  testimony   of  Follansbee.  (a) 

After  proving  the  agreement  by  him,  the  defendant  proved  a 
notice  which  he  received  from  Dexter,  the  vendor,  and  Sloan,  a 
subsequent  vendee  or  assignee  of  the  premises,  requiring  the 
defendant  below  to  pay  the  balance  then  due  on  the  contract  to 
Follansbee,  at  his  office  in  Chicago,  on  or  before  ten  o'clock  on 
the  ninth  day  of  July,  1851,  and  in  default  of  such  payment  the 
contract  would  be  declared  forfeited.  On  the  evening  of  the 
8th  of  July,  1851,  the  defendant  called  on  Follansbee  and  ad- 
vised him  that  he  had  received  such  a  notice,  and  that  he  should 
pay  him  the  money  according  thereto.  Follansbee  answered  him 
that  he  had  no  authority  to  receive  the  money,  and  should  not 
receive  it  if  tendered ;  that  be  had  received  notice  from  Dexter^ 
not  to  receive  any  money  dn  the  contract  on  his  account,  as  he 
had  sold  the  premises  to  Sloan.  This  notice  was  brought  to 
the  witness  by  Sloan  a.t  the  time  he  bought  the  premises  of 
Dexter.  Sloan  never  told  him  not  to  receive  money  on  the 
contract.  The  defendant  told  the  witness  the  contents  of  the 
notice  which  he  had  received  from  Dexter  and  Sloan,  to  pay  the 
money  to  the  witness  the  next  day.  The  witness,  in  the  month 
of  April  previous,  had  called  on  the  defendant  for  money  due  on 
the  contract,  which  he  refused  to  pay,  and  said  he  should  not 
pay  any  money  on  the  contract. 

On  the  9th  of  July,  Petrie  called  on  the  witness  about  two 
hours  after  the  time  appointed  for  the  payment  of  the  money, 
and  said  he  had  been  there  before  to  pay  the  money,  but  he  was 
not  in.  The  witness  then  told  him  he  would  receive  the  money, 
and  he  meant  what  he  said,  to  which  the  defendant  replied  that 
it  was  too  late,  and  that  he  could  not  have  it. 

The  testimony  of  Richmond  shows  that  Richmond  &  Co. 
loaned  Petrie  their  check  on  Geo.  Smith  &  Co.  for  the  purpose 
of  making  the  tender.  With  this  check  he  went  to  Follansbee's 
store  to  make  the  tender,  about  ten  o'clock  on  the  morning  or 
the  ninth  of  July  ;  that  Follansbee  was  not  in.  They  went  away 
and  returned  some  time  after,  and  that  he  was  still  absent,  when 
Petrie  returned  the  check  to  Richmond  &  Co. ,  and  it  was  de- 
stroyed ;  that  Richmond  &.  Co.'s  check  was  good  for  that  amount 
of  currency,  which  was  about  one  per  cent,  below  par,  in  specie. 

The  case,  in  fact,  turns  upon  the  sufficiency  of  this  tender, 
and  we  are  very  clearly  of  opinion  that  it  was  not  sufficient,  or 
if  originally  sufficient,  it  was  not  kept  good,  and  the  benefit 
which  might  have  been  derived  from  it  was  lost,  by  refusing  to 

(n)    Stors  vs .  Russel,  36  ni .  R .  22;  Prentice  vs .  Willson,  14  Id .  91 ;  Smith  vs .  Price, 
42  Id.  400. 
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pay  the  money  to  Follansbee  when  he  offered  to  take  it.  We  are 
not  aware  of  any  case  which  has  decided  that  a  check  on  a 
banker,  which  is  only  good  for  depreciated  currency  which  is 
one  per  cent  below  par,  is  a  good  tender  at  a  place  designated, 
when  the  person  to  receive  it  is  not  present,  and  has  no  oppor- 
tunity to  object  to  the  tender,  on  that  account,  nor  are  we,  by 
any  means,  prepared  to  lay  down  such  a  rule.  There  are  many 
cases  which  hold  that  a  tender  in  bank  bills  which  are  at  par, 
is  good,  if  the  person  to  whom  the  tender  is  made  does  not 
object  to  the  tender  on  that  account.  But  that  is  upon  the 
principle  of  an  implied  waiver  of  the  objection,  by  not  replying 
upon  it.  But  when  the  party  is  not  present,  and  has  no  oppor- 
tunity to  urge  the  objection,  he  cannot  be  presumed  to  have 
waived  it  by  his  silence.  But  admitting  the  tender  was  origi- 
nally sufficient,  the  money  or  check  thereby  became  the  property 
of  the  plaintiff,  and  the  defendant  was  bound  to  retain  it  for 
him,  and  hold  or  place  it  in  a  safe  place,  whenever  called  for  by 
him.  Within  two  hours  after  the  tender  was  made,  and  when 
the  defendant  first  informed  the  agent  that  he  had  tendered  the 
money,  he  offered  to  receive  it,  when  the  defendant  absolutely 
refused  to  pay  it,  but  said  it  was  too  late.  This  rendered  his 
case  no  better  than  it  would  have  been  if  no  tender  had  ever 
been  made.  I  would  not  be  understood  as  saying  that  the  de- 
fendant was  bound  to  have  the  mone}^  in  his  pocket  and  to  have 
produced  it  on  the  instant,  for,  under  the  circumstances,  he  was 
undoubtedly  entitled  to  a  reasonable  time  to  go  and  get  it 
where  he  might  have  deposited  it.  But  this  he  did  not  offer  to 
do,  but  absolutely  refused  to  pay  it  at  all,  saying  it  was  then 
too  late.  If  it  was  too  late  then,  it  is  too  late  now,  and  must 
ever  be  too  late.  If  he  was  not  entitled  to  it  then,  he  never  can 
be  entitled  to  it,  but  must  lose  it.  It  must  be  remembered  that 
we  are  in  a  court  of  law,  deciding  upon  legal  rights,  with  no 
discretionary  powers  to  waive  the  element  of  time  as  unimport- 
ant, even  if,  under  this  contract,  that  could  be  done  by  a  court 
of  equity.  We  cannot  order  the  money  now  to  be  paid  or 
brought  into  com't,  and  upon  seeing  that  done,  allow  the  de- 
fendant to  retain  the  benefit  of  his  contract.  This  is  not  a  bill 
for  the  specific  perfoi-mance  of  the  contract,  where  the  rigorous 
principles  of  the  law  may  be  modified  by  the  discretion  of  the 
court,  but  this  is  an  action  of  ejectment,  where  legal  rights  can 
be  alone  considered.  We  have  no  doubt  that  the  verdict  was 
wrong,  and  a  new  trial  should  be  granted.  The  judgment  must 
be  reversed  and  the  case  remanded. 

Judgment  7'eve?'sed. 
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The  Peoria   and    Oquaavka  Rail  Road  Company,   Appellant^ 
V.  Thomas  Neill,  Appellee. 

APPEAL  FROM  TAZEAVELL. 

Proof  of  signatures  to  notes,  bills,  etc.,  given  by  a  corporation,  is  not  necessary  to 
authorize  a  judgment,  and  if  the  .signature  is  denied,  it  must  be  under  oath. 

The  acceptance  ol  a  bill  is  an  admission  of  the  execution  of  it  by  the  drawer. 

A  party  who  objects  to  the  admission  of  evidence  offered,  should  state  his  rea- 
sons to  the  court  at  the  time,  or  the  objection  will  be  considered  as  waived. 

An  acceptance  of  a  bill  is  good  evidence  under  the  common  counts,  though  it 
may  vary  from  the  instrument  described  in  the  special  ones. 

Where  a  demurrer  is  intei'posed  to  a  pleading,  which  proposes  to  answer  a  plead- 
ing of  the  party  demiuTing,  tlie  demurrer  will  be  carried  back  and  sustained 
to  such  tirst  pleading,  if  defective  in  substance. 

A  plea  to  an  action  on  an  acceptance  which  sets  up,  that  at  the  maturity  of  the 
acceptance  it  was  in  thehaucls  of  a  party  who  was,  and  still  is,  indebted  to  the 
defendant,  is  not  good. 

A  set-off  must  be  mutual  between  the  parties  to  the  record,  or  the  parties  in 
interest,  and  in  their  own  right. 

None  of  the  sections  of  chapter  seventy-three  of  the  Eevised  Statutes,  entitled 
"Negotiable  Instruments,"  except  the  tirst  and  second,  have  any  relation  to 
bills  ot  exchange. 

The  uniting  of  tlie  statute  in  relation  to  bills  of  exchange  with  that  in  relation  to 
promissory  notes,  as  they  existed  in  the  Eevised  Laws  of  183;},  into  one  act,  in 
the  Revised  Statutes  of  18-15,  does  not  change  their  effect  or  the  rules  of  con- 
struction to  be  applied  to  them. 

The  opinion  of  the  court  gives  a  full  statement  of  the  case. 

The  cause  was  tried  by  Davis,  Judge,  Avithout  the  interven- 
tion of  a  jury,  at  the  April  term,  1855,  of  the  Tazewell  Circuit 
Court.  Judgment  was  rendered  for  Neill,  the  appellee  here, 
for  $317.70  and  costs. 

J.  JManning,  for  Appellant. 

N.  H.  Purple,  for  Appellee. 

Skinner.  J.  Neill  sued  the  Peoria  and  Oquawka  Rail  Road 
Company,  in  assumpsit,  on  an  acceptance  by  the  company  of  a  bill 
of  exchange  drawn  by  Spenck  and  Hughes  on  said  company  in 
favor  of  Neill.  The  venue  was  changed  to  Tazewell  county, 
where  trial  was  had. 

The  declaration  contains  two  special  counts  upon  the  accept- 
ance, and  the  usual  common  counts.  The  company  plead  the 
general  issue,  upon  which  issue  was  joined,  and  a  special  plea 
of  set-off. 

This  plea  alleges  that  after  the  acceptance  of  the  bill  of 
exchange,  the  same  was  duly  assigned  and  came  to  the  posses- 
sion of  one  Etting,  and  became  the  property  of  said  Etting,  and 
was  the  property  of  and  in  the  possession  of  said  Etting  when 
the  acceptance  became  due  and  payable;  that  Etting  then  was, 
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and  still  is,  indebted  to  the  company  in  a  mucli  larger  sum  of 
money  than  the  amount  of  the  bill  of  exchange.  The  plea 
seeks  to  set  off  the  indebtedness  of  Etting  to  the  company 
against  Neill.  Neill  demurred  to  this  plea,  and  the  court  over- 
ruled the  demuiTer.  Neill  then  replied,  in  avoidance  of  the 
plea,  that  the  company  had  sued  Etting  for  the  same  debt  men- 
tioned in  the  plea,  in  the  Tazewell  circuit 'court,  that  a  trial 
"was  had  upon  the  merits,  that  judgment  was  rendered  against 
the  company,  and  that  the  same  remains  in  force.  The  com- 
pany craved  oyer  of  the  record  of  that  proceeding,  set  it  out, 
and  demurred  to  the  replication.  The  court  overruled  the 
demurrer,  and  the  company  abided  their  demurrer. 

The  cause  was  submitted  to  the  court  for  trial  upon  the  gen- 
eral issue,  and  judgment  was  rendered  against  the  company. 

The  bill  of  exceptions  shows  that  on  the  trial  Neill  offered  in 
evidence  the  bill  of   exchange  and  acceptance   thereof,    which 

are   as  follows : 

"■  Peoria.  March  10, 1854. 
Secretary  of  the  P.  &  0.  B.  S.  Co., 

Pay  to  the  order  of  Thomas  Neill  the  sum  of  three  hundred  dollars,  and 
charge  to  the  account  of 
$300.00.  SPENCK  &  HUGHES." 

"Accepted  by  Peoria  aud  Oquawlux  Rail  Road  Company,  payable  in  sixty  day  a 
from  March  14, 1854. 

By  R.  ROUSE, 

President  of  said  Company.'''' 

The  company  objected  to  this  evidence  generally,  Avithout 
giving  any  cause  of  objection.  The  objection  was  overruled, 
and  Neill  offered  no  other  evidence.  The  company  appealed 
to  this  court,  and  assign  for  error  the  overruling  of  their  de- 
murrer to  Neill's  replication  to  their  special  plea,  and  the  over- 
ruling their  objection  to  the  reading  in  evidence  of  the  bill  of 
exchange  and  acceptance. 

It  is  contended  that  the  bill  of  exchange  and  acceptanee 
should  have  been  rejected  for  variance  between  the  same 
and  the  instrument  declared  on  in  the  special  counts,  and  for 
want  of  proof  of  signatures  to  the  instruments.  No  such  proof 
was  necessary.  Under  the  statute,  if  the  company  wished  to 
deny  that  it  was  their  acceptance,  they  should  have  done  so  by 
plea  under  oath,  or  by  verifying  the  plea  of  non-assumpsit  by 
affidavit.  R.  S.  415,  Sec.  14.  Linn  v.  Buckingham  et  al..,\ 
Scam.  451  ;  Stephenson  et  al.  v.  Farnsworth  et  al.,  2  Gil.  715. 

The  acceptance  of  the  bill  by  the  company  was  an  admission 
of  the  execution  of  the  bill  by  Spenck  and  Hughes.  JValters 
v.  Trustees  of  Schools,  12  111.  64 ;  Smith  v.  Chester.  1  Diirn. 
&  East,  654  ;  2  Starkie's  Ev.  142.  («) 

(a)    Bester  vs .  Phelps,  71  111 .  R .  594. 
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It  was  the  duty  of  the  company,  if  tlicy  had  any  valid  objec- 
tion, to  point  it  out  to  the  court.  Whether  the  objection  was 
for  want  of  proof  of  execution,  or  variance,  or  other  cause, 
does  not  appear.  The  court  was  not  bound  to  search  out  objec- 
tions that  might  possibly  exist,  and  if  not  pointed  out,  this 
court  ought  to  regard  them  as  waived.  Sargeant  v.  Kellogg,  5 
Gil.  280.  But  the  acceptance  was  evidence  under  the  common 
money  counts,  and  therefore  was  properly  admitted,  even  if 
variant  from  the  instrument  described  in  the  special  counts.  2 
Starkie's  Ev.  182.  (a) 

The  next  question  is,  did  the  court  err  in  overruling  the 
company's  demurrer  to  Neill's  special  replication  to  their  special 
plea.  By  overruling  the  demurrer  to  this  replication,  the  repli- 
cation stood  as  a  good  answer  to  the  plea,  and  avoided  it  as  a 
defense.  If,  however,  the  plea  to  which  this  replication  is  an 
answer  is  also  bad,  the  company  are  not  injured,  and  have  no 
cause  to  complain,  for  the  plea,  in  such  case,  being  no  legal 
defense  to  the  action,  could  have  availed  them  nothing. 

The  general  rule,  therefore,  is,  that  a  demurrer  opens  to  the 
court  the  entire  record,  and  the  demurrer  will  be  carried  back 
and  sustainei  to  the  first  pleading  which  is  defective  in  matter 
of  substance,  though  the  particular  pleading  demurred  to  be  also 
defective ;  and  it  may  be  said  to  be  an  universal  rule,  that 
where  a  demurrer  is  interposed  to  a  pleading  which  professes  to 
answer  a  pleading  of  the  party  demurring,  the  demurrer  will  he 
carried  back  and  sustained  to  such  first  pleading,  if  defective  in 
substance.  Cook  v.  Graham,  3  Cranch.  229  ;  Spo^igg  v.  The 
Bank  of  Mount  Pleasant,  10  Peters,  251 ;  Iglehart  v.  State,  2 
Gill  and  John.  235  ;  1  Chitty's  PI.  668,  9  ;  Stephens'  PL  144  : 
Mc  Donald  v.  TVilkie,  13  111.  22  ;  Ibid.  66. 

The  special  plea  is  no  defense  to  the  action.  It  is  a  plea  of 
set-oiF,  and  seeks  to  defeat  the  action  by  showing  that  Etting,  a 
stranger  to  the  record,  is  indebted  to  the  company.  Under  the 
statute  a  set-off  must  be  mutual  between  the  parties  to  the 
record,  or  the  parties  in  interest,  and  in  their  own  right.  R.  S. 
416,  Sec.  19  ;  Jiyers  v.  Mc  Comiel,  15  111.  230  ;  Hinckly  et  al.  v. 
West,  4  Gil.  136;  Sargeant  v.  Kellogg  et  al.,  5  Gil.  273; 
Burgwin  et  al.  v.  Bahcock  et  al.,  11  111.  28  ;  Ibid.  644  ;  Kelltj 
V.  Garrett,  1  Gil.  649. 

But  it  is  contended  that  under  section  8  of  chapter  73  of  the 
Revised  Statutes  of  1845,  the  defense  setup  by  this  plea  is  good. 

None  of  the  sections  of  this  chapter,  except  the  first  and 
second,  have  any  relation  to  bills  of  exchange.  The  word 
"  bills,"  which  occurs  in  the  sections  subsequent  to  the  first  and 
second,  evidently  refers  to  the  word  "  due  bills"  in  the  third 
section,  anddoes  not  mean  bills  of  exchange.      The  first  two 

(a)    Browervs  .Rupert,  24m.  R.  182;  Swift  vs.  Wliitnev,  20  Id.  145.  On  proof  of  siff- 
natiu-e :  Peake  vs .  W .  R .  II .   18  Id .  90 . 
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sections  are  the  same  as  the  act  concerning  bills  of  exchange, 
passed  Dec.  28,  1826,  R.  L.  1833,  112,  and  the  balance  of  the 
chapter  is  the  same  as  the  act  relating  to  promissory  notes, 
passed  January  3,  1827,  R.  L.  1833,  482.  The  first  of  these 
acts  has  no  reference  to  promissory  notes,  and  the  last  has  none 
to  bills  of  exchange,  but  materially  changes  the  law  in  relation 
to  promissory  notes.  By  the  common  law,  a  promissory  note  is 
a  promise,  in  writing,  to  pay  money  absolutely  to  some  person, 
and  at  some  time. 

This  statute  makes  such  a  promise  to  pay  in  personal  property 
a  promissory  note,  and  negotiable  by  endorsement  thereon,  dis- 
penses with  demand  and  notice,  and  creates  new  rights,  duties 
and  liabilities  betAveen  indorser  and  indorsee,  payor  and  payee. 

The  act  concerning  bills  of  exchange  changes  the  common 
law  only  in  relation  to  damages  on  protest.  These  two  statutes, 
in  the  revision  of  1845,  are  embraced  in  one  chapter,  but  this 
would  not  change  their  effect,  or  the  rules  of  construction  to  be 
applied  to  them. 

We  know  of  no  rule  by  which  this  set-off  can  be  allowed  in 
this  action. 

The  bill  of  exchange  was  negotiable  by  indorsement  in  blank, 
and  might  have  passed  through  many  hands  after  due ;  the  ac- 
ceptor might  have  had  demands  against  each  of  such  persons. 
If  the  set-off  could  be  allowed  against  one,  it  could  against 
others,  and  such  a  imle  would  be  productive  of  uncertainties 
and  difficulties  destructive  to  this  kind  of  commercial  paper. 

Judgment  affirmed. 


Bernard  Nolan,  Administrator,  Appellant,  v.    Alexander  J. 
Jackson,  Appellee. 

APPEAL  FKOM  JO  DAVIESS. 

Where  an  attorney  is  emploj'ed  by  an  administrator  to  obtain  authority  to  seU  real 
estate,  he  is  not,  by  force  of  such  employment,  authorized  to  receive  the  purchase 
money  ottered  for  the  estate  sold. 

He  cannot  make  the  sale  or  receive  payment  witliout  express  authority  for  those 
purposes. 

An  atrorney  employed  to  collect  a  debt  can  only  obtain  judgment,  have  execution 
issued,  receive  and  receipt  for  the  proceeds ;  but  he  cannot  compromise  the  debt, 
give  day  of  judgment,  receive  a  less  amount  or  any  thing  but  money  in  satis- 
faction. 
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TfflS  cause  was  tried  by  Sheldon,  Judge,  at  the  March  term, 
1855,  of  the  Jo  Daviess  Circuit   Court. 

A.  L.  CuMMiNGS,  for  Appellant. 

J.  A.  Rawlins,  for  Appellee. 

Skinner,  J.  Bernard  Nolan,  administrator  of  Bernard  No- 
lan, deceased,  sued  Alexander  J.  Jackson,  in  assumpsit,  in  the 
Jo  Daviess  circuit  court.  The  parties  submitted  the  cause  to 
the  court  for  trial.  The  bill  of  exceptions  shows  that  the  par- 
ties agreed  that  Jackson  bought,  at  public  sale,  made  by  Nolan 
as  administrator  of  Bernard  Nolan,  deceased,  a  lot  in  Galena 
for  the  sum  of  $395 ;  that  Jackson  has  paid  Nolan  $195,  all  of 
the  purchase  money  except  $200,  and  interest  on  the  whole 
amount.  Nolan  denies  that  said  $200  have  ever  been  paid  to 
him,  or  to  any  person  for  him  authorized  to  receive  the  same. 
Jackson  avers  that  said  $200  have  been  paid.  This  is  the  only 
matter  between  the  parties  except  interest  on  said  $395. 

A  deed  from  Nolan,  as  administrator  of  Bernard  Nolan,  de- 
ceased, to  Jackson  for  the  lot,  was  read  in  evidence.  Robert 
Brond  then  testified,  that  he  was  acquainted  with  the  hand- 
writing of  B.  D.  Jackson,  deceased,  a  brother  of  Alexander  J. 
Jackson,  and  that  the  signature  to  the  paper  shown  him  was  in 
the  hand-wi'iting  of  said  B.  D.  Jackson.  This  paper  was  read, 
bore  date  the  29th  of  November,  1853,  and  purported  to  be  a 
receipt  to  Alexander  J.  Jackson  for  $197.50,  half  of  the  pur- 
chase money  for  the  lot,  and  recited  that  the  sale  was  made  on 
the  26th  day  of  November,  1853,  and  that  said  Jackson  would 
be  entitled  to  a  deed  on  complying  with  the  terms  of  sale,  and 
was  signed  "  B.  D.  Jackson,  attorney  for  Bernard  Nolan,  ad- 
ministrator of  the  estate  of  Bernard  Nolan,  deceased."  The 
witness  further  testified  that  he  sold  the  lot  as  auctioneer,  for 
$395,  half  cash  and  half  in  six  months,  with  interest ;  that  the 
sale  was  made  on  the  26th  day  of  November,  1853  ;  that  B. 
D.  Jackson  employed  him  to  sell  the  lot  as  auctioneer  ;  that  he 
made  the  sale  at  his  request,  but  did  not  receive  the  purchase 
money  ;  that  Nolan  and  B.  D.  Jackson  were  present  at  the  sale  ; 
that  B.  D.  Jackson  took  an  active  interest  in  the  sale  ;  that 
B.  D.  Jackson  requested  Alexander  J.  Jackson  to  go  down 
with  himself  and  Nolan  to  his  office  to  pay  the  money;  that 
they  all  together  went  down  the  street  towards  said  office ;  that 
he  did  not  know  who  received  the  money ;  that  B.  D.  Jackson 
paid  him  for  selling  the  lot ;  that  said  lot  was  afterwards  offered 
for  sale,  at  the  instance  of  Nolan,  on  the  same  terms,  and  that 
Alexander  J.  Jackson  appeared  and  claimed  the  lot,  and  gave 
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notice  that  he  had  purchased  it,  aud  paid  part  of  the  considera- 
tion money,  but  did  not  state  how  much ;  that  there  was  no  sale 
in  consequence  thereof ;  that  he  did  not  know  whether  Nolan 
heard  him  or  not,  but  Nolan  was  present  and  made  no  objection 
to  the  statement  of  Alexander  J.  Jackson,  that  witness  knew 
of  ;  that  witness  was  present  at  the  county  court  when  Nolan 
objected  that  the  notices  of  the  sale  were  defective ;  that  Nolan 
was  asked  why  he  had  not  attended  to  it  himself,  and  he  replied 
that  he  had  left  the  whole  matter  to  Mr.  Jackson. 

George  M.  "VNTiitehall  testified  that  he  was  judge  of  the 
county  court  of  Jo  Daviess  county ;  that  B.  D.  Jackson  was 
Nolan's  attorney  of  record  in  procuring  the  decree  for  sale  of 
the  lot ;  that  they  were  fi'equently  in  his  office ;  that  after  B. 
D.  Jackson's  death,  B.  H.  Jackson  presented  a  report  of  the 
sale,  acknowledging  the  receipt  of  the  purchase  money,  which 
Nolan  refused  to  sign,  objecting  that  the  notices  of  sale  were 
not  correct ;  that  witness  inquired  of  him  why  he  did  not  have 
them  right,  and  he  replied  that  he  had  employed  Jackson  to 
attend  to  the  whole  matter  for  him.  Witness  then  asked  him  if 
he  had  received  the  money,  and  he  answered  that  he  had  not, 
that  he  had  not  received  anything. 

R.  H.  Jackson  testified  that  he  saw  the  money  paid  by  Alex- 
ander J.  Jackson  to  B.  D.  Jackson,  and  the  receipt  given ;  that 
afterwards  Nolan  told  witness  to  prepare  a  deed ;  that  after  the 
death  of  B.  D.  Jackson,  witness  made  out  a  report  of  the  sale, 
but  did  not  read  it  to  Nolan  until  he  was  before  the  county  court 
because  he  wanted  to  hear  what  he  would  say  about  the  pay- 
ment when  others  were  present ;  that  Nolan  had  never  denied 
the  payment  of  the  money  up  to  that  time,  though  never  asked 
the  question  directly ;  that  Nolan  refused  to  sign  the  report ; 
that  witness  was  the  general  law  partner  of  B.  D.  Jackson 
during  all  the  time  when  the  said  ti'ansactions  occurred. 

The  com-t  allowed  the  amount  of  the  receipt  as  payment  to 
Nolan,  and  rendered  judgment  against  defendant  below  for 
$8.T0.     Nolan  appealed  to  this  court. 

But  one  question  need  be  detennined  upon  this  record :  did 
the  court  err  in  allowing  the  amount  of  the  receipt  to  B.  D. 
Jackson  as  payment.  B.  D.  Jackson  was  a  practicing  attorney, 
and  as  such,  procured  for  Nolan  a  decree  of  the  county  court  of 
Jo  Daviess  county,  authorizing  Nolan,  as  administrator  of  Ber- 
nard Nolan,  deceased,  to  sell  real  estate  of  said  deceased. 

His  authority,  by  virtue  of  his  employment,  extended  no  fm*- 
ther  than  to  act  as  Nolan's  solicitor  in  the  proceedings  in  the 
county  court,  obtain  the  decree,  make  the  report  of  sale,  and 
cbtain  a  final  order  of  approval.  He  could  not  make  the  sale 
or  receive  the  purchase  money,  without  further  authority  from 
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his  client.  There  is  no  proof  of  express  authority  to  receive 
the  purchase  money,  and  none,  we  think,  can  be  fairly  implied 
from  the  evidence. 

Such  authority  cannot  be  assumed  in  the  absence  of  proof, 
and  it  seems  to  us  just  as  probable,  from  the  whole  case,  that 
Nolan  knew  nothing  of  the  payment  to  B.  D.  Jackson,  as  that 
he  empowered  him  to  receive  it. 

Even  where  attorneys  are  employed  to  sue  for  and  collect 
debts  of  their  clients,  the  attorneys,  without  special  authority, 
can  lawfully  do  no  more  than  obtain  judgment,  have  execution 
issued,  receive  and  receipt  for  the  proceeds.  They  cannot  com- 
promise the  debt,  give  day  of  judgment,  receive  a  less  amount 
in  satisfaction,  or  receive  in  payment  anything  but  money. 
Jackson  V.  Bartleti,  8  John.  362  ;  Gorhamv.  Gale,  7  Cowen, 
739  ;  BrackettY.  JYorton,^  Conn.  517  ;  Letvisv.  Gamage  etal. 
1  Pick.  347;  Zoc/tAaWv.  /Fya^/,10  Ala.  231.  («) 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

{a}  TrurabuU  vs.  Nicholson,  27   HI.  R.  149. 


Atwood   J.  Murray,  Plaintiff  m  Error,  r.  Andrew  Murphy, 
Defendant  in  Error. 

ERKOR  TO  PEORIA. 

A  petition  for  a  cediorari  to  a  justice  of  the  peace,  from  the  Circuit  Court,  to 
have  a  judgment  reviewed,  should  set  forth  that  the  judgment  was  not  the  re- 
sult of  neffiigence  ;  that  it  was  unjust  and  erroneous,  and  how  so ;  that  an  ap- 
peal could  not  be  taken  in  the  ordinary  way,  and  the  particular  circumstances 
which  prevented,  oritwillbe  dismissedonmotion,  if  the  motion  is  made  at  the 
first  opportunity. 

A  petition  which  avers  that  a  party  had  a  witness  who  could  prove  that  the  debt 
sued  for  had  been  paid,  but  that" the  witness  could  not  attend,  and  he  let  judg- 
ment go,  intending  to  take  an  appeal,  and  pursuant  to  such  intention,  .sent  a 
bond,  just  before  the  expiration  of  twenty  days,  which  was  not  approved,  is 
insufficient ;  not  showing  that  the  judgment  of  the  justice  was  not  the  result  of 
the  negligence  of  the  petitioner,  or  that  he  could  not  have  taken  his  appeal  in 
proper  time. 

The  motion  to  dismiss  the  certiorari  was  heard  before  Peters, 
Judge,  at  November  term,  1853,  of  Peoria  Circuit  Court. 

E.  N.  Powell,  for  Plaintiff  in  Error. 

N.  H.  Purple,  for  Defendant  in  Error. 

Skinner,  J.     Murray    sued  Murphy    before  a  justice  of  the 
peace,  of  Peoria   county.     Mui-phy  made  default,  and  judgment 
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was  rendered  against  him.  After  the  expiration  of  twenty  days 
from  the  rendition  of  the  judgment,  Murphy  sued  out  a  certio- 
rari from  the  circuit  court  of  Peoria  county,  and  the  record  was 
filed  in  said  court.  At  the  next  term  of  the  circuit  court,  Mur- 
ray moved  to  dismiss  the  certiorari  for  want  of  a  sufficient  peti- 
tion. The  court  overruled  the  motion,  and  judgment  was 
rendered  for  Murphy,  the  defendant.  Murray  brings  the  record 
into  this  court  by  writ  of  error,  and  assigns  for  error  the 
refusal  of  the  circuit  court  to  dismiss  the  certiorari. 

The  only  question  presented,  is,  whether  the  petition  for  cer- 
tiorari  is  sufficient  ? 

The  petition  sets  forth  that  Murphy  resided  in  Peoria  county  ; 
that  he  believed  the  demand  of  Murray  unjust ;  that  the  place 
of  trial  was  some  distance  off ;  that  he  could  not  get  his  princi- 
pal witness,  William  S.  Moss,  to  attend  the  trial,  and  concluded, 
by  the  advice  of  counsel,  that  he  would  let  the  case  go  by  default, 
and  appeal  to  the  circuit  court,  as  the  witness  resided  in  the 
city  of  Peoria  ;  that  judgment  was  rendered  against  him  on  the 
4th  day  of  March,  1853  ;  that  he  procured  an  appeal  bond,  and 
had  it  signed  by  a  good  and  responsible  security  ;  that  his  attor- 
ney forwarded  the  bond  to  the  justice  of  the  peace  in  sufficient 
time,  and  within  the  twenty  days  prescribed  by  law  ;  that  the 
justice  of  the  peace  sent  the  bond  back  when  it  was  too  late  to 
file  a  new  one,  thus  depriving  him  of  opportunity  to  file  another 
bond ;  that  the  principal  objection  of  the  justice  of  the  peace 
to  the  bond,  Avas,  that  the  name  of  the  security  was  on  the 
wrong  side  of  the  bond,  and  that  the  bond  was  not  strictly  for- 
mal ;  that  he  (petitioner)  was  guilty  of  no  negligence  in  the 
matter ;  that  his  attorney  was  satisfied  that  the  bond  was  good, 
and  was  sent  in  proper  time  ;  that  it  was  impossible  to  file  a 
second  bond  in  time  to  save  an  appeal ;  that  he  would  have 
appeared  and  defended  the  case,  had  it  been  possible  to  have 
procured  his  witness  ;  that  his  witness  was  absent  frorm  home, 
and  his  attorney  advised  him  that  he  could  appeal  from  any 
judgment  rendered  against  him  in  the  case  ;  that  the  debt  sued 
for,  had  been  fully  paid,  and  that  he  could  prove  such  payment 
by  his  said  witness,  William  S.  Moss,  and  that  the  judgment 
rendered  against  him  is  therefore  erroneous. 

The  petition  is  wholly  insufficient.  It  does  not  show  that  the 
judgment  rendered  by  the  justice  of  the  peace,  was  not  the 
result  of  negligence  ;  but  on  the  contrary,  shows  that  it  luas  the 
result  of  negligence.  If  the  debt  Avas  paid,  and  he  could  prove 
such  payment  by  Moss,  he  should  have  appeared  before  the 
justice,  and  have  applied  for  a  continuance.  If  he  had  resorted 
to  the  ordinary  means  to  obtain  the  attendance  of  his  witness, 
or  if  the  same  would  have  been  useless,  by  reason   of  the  absence 
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of  the  witness  from  the  county,  the  justice,  on  proper  shoAving 
of  the  facts,  would  have  granted  a  continuance.  11.  S.  318, 
Sec.  27. 

Murphy,  however,  chose  to  make  no  defense  before  the  justice, 
but  appeal  to  the  circuit  court  and  there  defend. 

This  is  against  the  policy  of  the  law,  and  cannot  be  sanctioned 
by  this  court.  The  petition  wholly  fails  to  show  that  it  was  out 
of  the  power  of  Murphy  to  take  an  appeal  in  the  ordinary  way. 

He  had  a  bond  drawn  up  and  signed  by  a  security,  deemed 
by  him  and  his  attorney  sufficient,  and  sent  to  the  justice.  But 
Avhat  the  bond  was,  and  how  and  when  sent,  he  wholly  fails  to 
show. 

It  was  his  duty,  if  in  his  power,  to  appear  before  the  justice, 
with  his  security,  before  the  expiration  of  twenty  days  after  the 
rendition  of  the  judgment,  and  enter  into  bond,  such  as  the 
justice  could  officially  approve,  or  he  should  have  obtained  a 
transcript  of  the  proceedings  before  the  justice,  and  have  per- 
fected his  appeal  before  the  clerk  of  the  circuit  court,  within 
the  twenty  days.     R.  S.  324,  Sees.  60,  61. 

The  remedy  is  ample,  and  he  wholly  failed  to  resort  to  it,  and 
has  shown  no  sufficient  excuse  for  not  doing  so.  To  entitle  a 
party  to  the  writ  of  certioi^ari  under  the  statute,  it  is  necessary 
that  his  petition  should  set  forth,  and  show  upon  oath,  that  the 
judgment  before  the  justice  was  not  the  result  of  negligence  on- 
his  part ;  that  the  judgment,  in  his  opinion,  is  unjust  and  eiTO- 
neous,  setting  forth  wherein  such  error  and  injustice  consists  ; 
and  that  it  was  not  in  his  power  to  take  an  appeal  in  the  ordi- 
nary way,  setting  forth  the  particular  circumstances  which  pre- 
vented him  fi'oni  taking  such  appeal.     R.  S.  326,  Sec.  75. 

If  the  petition  fails  to  show  each  of  these  requisites,  the  cer- 
tiorari should  be  dismissed  on  motion,  if  the  motion  is  made  at 
the  first  opportunity.  Cushinan  v.  Rice  et  al.,  1  Scam.  565  ; 
White  Y.  Fry.  2  Gil.  65  ;  Lord  et  al.  v.  Burke,  4    Gil.  363. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


JMiEs  Love  et  al.,  Appellants,  v.  Ann  Moynehan,  Appellee. 
APPEAL  FROM    COOK. 


"Where  the  bill  of  exceptions  does  uot  show  that  exceptions  were  taken  to  the 
ruling  of  the  court,  and  does  not  purport  to  contain  all  the  e\'idence,  this 
court  will  not  review  the  decisions  of  the  Circuit  Court,  in  giving  instructions 
or  in  refusing  a  new  trial . 
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If  a  bill  of  exceptions  states  that, "  the  above  is  nearly  all  the  testiiaony  given," 
it  is  not  suiHcient  to  enable  the  Supreme  Court  to  determine  as  to  the  cor- 
rectness of  the  verdict. 

In  an  action  of  trespass,  to  recover  damages  for  entering  a  dwelling  house  and 
carrying  away  goods,  it  is  no  defense,  to  prove  that  the  plaintiff  kept  a 
bawdy  house. 

If  a  husband  compels  his  wife  to  live  separately  from  him,  permanently,  with- 
out her  fault,  and  fails  to  make  a  suitable  provision  tor  her  support,  she  may 
acquire  property,  control  it  and  her  person,  contract,  sue  and  be  sued,  as  a 
femme  sole,  during  the  continuance  of  such  condition. 

This  action  was  tried  before  Morris,  Judge,  and  a  jury,  at 
November  term,  1854,  of  the  Cook  Circuit  Court.  Verdict  and 
judgment  for  the  plaintiff  for  $350. 

DeWolf  and  Daniels,  for  Appellants. 

C.  S.  Cameron,  for  Appellee. 

SiiiNNER,  J.  This  was  an  action  of  trespass,  brought  in  the 
Cook  circuit  court  to  the  November  term,  1852,  by  Ann  Moyne- 
han  against  Love  and  Love,  to  recover  damages  for  the  defend- 
ants entering  the  plaintijff's  dAvelling,  and  taking  and  carrying 
away  her  goods.  The  defendants  plead  in  abatement,  the  cov- 
erture of  the  plaintiff. 

To  this  plea,  the  plaintiff  replied  that,  in  the  year  1847,  her 
husband  deserted  and  forsook  her  without  cause,  and  departed 
from  the  place  of  their  abode  without  leaving  her  any  means  of 
support,  and  fi'om  thence  thereafter  had  not  corresponded  with 
her  nor  retm*ned  to  her,  nor  in  any  manner  provided  for  her 
support,  and  that  during  said  time,  she  had  been  compelled 
to  rely  wholly  upon  her  own  earnings  for  a  support,  and  had  by 
her  own  earnings,  supported  herself  and  family  during  said 
time,  and  had  not  heard  from  and  did  not  know  where  her  hus- 
band was,  nor  if  he  was  still  living  ;  that  dming  all  said  time 
of  five  years,  she  had  necessarily  acted  and  traded  as  2i femme 
sole,  and  that  the  property  upon  which  the  trespasses  complained 
of  in  her  declaration  were  committed,  had  been  acquired  and 
earned  by  her  since  the  said  desertion  of  her  husband ;  that  her 
said  husband  had  never  been  a  resident  of  this  State,  but  was, 
and  ever  had  been,  a  resident  of  a  foreign  State. 

The  defendants  took  issue  upon  this  replication,  traversing  all 
the  facts  therein  alleged,  and  the  plaintiff  joined  issue.  The 
cause  was  tried  by  jury,  and  the  issue  was  found  for  the  plaintiff 
and  damages  assessed  against  the  defendants. 

The  defendants  moved  for  a  ncAV  trial,  which  motion  was 
overruled,  and  judgment  was  rendered  upon  the  verdict. 

The  motion  for  a  new  trial  was  based  upon  the  grounds  that 
the  court  refused  to  admit  certain  evidence  on  the  part  of  the 
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defendants ;  that  the  court  gave  improper  instructions  on  the 
part  of  the  phxintiflf,  and  refused  proper  instructions  on  the  part 
of  the  defendants  ;  that  the  verdict  was  against  the  evidence, 
and  that  the  damages  were  excessive.  The  bill  of  exceptions 
does  not  show  that  exceptions  were  taken  at  the  time  to  the 
rulings  of  the  com-t,  in  giving  and  refusing  instructions,  nor 
does  the  same  purport  to  contain  all  the  evidence,  therefore  this 
court  will  not  review  the  decisions  of  the  circuit  court  objected 
to  upon  instructions,  nor  the  decision  of  the  court  overruling 
the  motion  for  a  new  trial. 

The  language  in  the  bill  of  exceptions  is,  "the  above  is 
nearly  all  the  testimony  given."  This  is  not  equivalent  to  a 
statement  that,  "this  is  all  the  evidence,"  or  "the  substance 
of  the  evidence,"  and  is  insufficient  to  enable  this  court  .  to 
determine  whether  the  verdict  is  against  the  evidence,  or  the 
damages  excessive.  Buckmasier  v.  Cool,  12  111.  74  ;  11  111.  72, 
580,  586  ;  Sullivan  v.  Dollins,  13  HI.  85  ;  Duffield  v.  Cross, 
ibid.  699. 

The  record  shows  that  the  defendants  in  the  trial,  offered  to 
prove  that  one  Spaids  had  sued  one  of  defendants  before  a  jus- 
tice of  the  peace,  to  recover  back  rent  by  him  paid  for  the  prem- 
ises occupied  by  the  plaintiff,  on  the  ground  that  this  defendant, 
being  the  owner  of  the  premises,  and  of  whom  Spaids  had 
rented  them,  had  turned  the  plaintiff  out  during  the  continuance 
of  the  lease. 

And  that  defendants  offered  to  prove  that  the  plaintiff  kept  a 
bawdy  house.  This  evidence  was  objected  to  by  the  plaintiff; 
the  objection  was  sustained,  and  the  defendants  at  the  time 
excepted.  The  court  properly  rejected  the  evidence.  The 
plaintiff  was  a  stranger  to  the  suit  of  Spaids,  and  could  not  be 
affected  by  it.  As  to  the  offer  to  prove  that  the  plaintiff  kept 
a  bawdy  house,  the  proof  could  be  no  justification  or  mitigation 
of  a  forcible  eittry  into  her  dwelling,  and  taking  and  conveying 
away  her  goods. 

The  laws  provide  remedies  for  redress  of  wrongs,  and  for  the 
punishment  of  offenders,  and  it  is  the  duty  of  the  citizen  to 
resort  to  them.  To  take  the  law  into  one's  own  hands  to 
redress  supposed  injuries,  or  to  punish  for  .public  wrongs,  is 
against  the  law  and  sound  policy. 

But  it  is  contended  that  the  replication  is  no  answer  to  the 
plea  of  coverture,  and  that  therefore,  judgment  ought  not  to  be 
for  plaintiff.  This  court  will  presume,  as  the  bill  of  exceptions 
does  not  set  out  all  of  the  evidence,  that  the  facts  alleged  in 
the  replication  were  proved,  and  if  the  facts  alleged  in  the  repli- 
cation are  sufficient  to  avoid  the  coverture  alleged  in  the  plea, 
in  any  view  of  this  case,  the  judgment  must  be  affirmed. 
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This  is  an  important  question,  upon  wHcli  the  decisions  in 
England  and  in  this  country,  are  conflicting,  and  is  an  open 
question  in  this  court.  It  is  a  principle  of  the  common  law, 
that  marriage  merges  the  civil  rights  of  the  "woman  ;  that  she  is 
thereby  deprived  of  her  separate  legal  existence,  and  that  the 
husband  and  wife  are  but  one  person.  She  cannot,  therefore, 
generally,  during  the  life  of  the  husband,  sue  or  be  sued,  con- 
tract or  be  contracted  with.  The  law  presumes  the  husband 
and  wife  live  together ;  that  the  wife  is  provided  for,  and  pro- 
tected by  the  husband ;  that  their  interests  are  common  and 
identical,  and  makes  the  husband  liable  for  the  wife's  civil  con- 
duct while  she  remains  under  his  control  and  protection,  (a) 

When,  by  the  fault  of  the  husband,  the  wife  is  deprived  of 
these  and  all  benefits  accruing  to  her  from  the  marriage,  of  any 
substantial  importance,  it  is  but  reasonable  that  she  should  be 
restored  to  her  civil  rights,  at  least,  so  far  as  is  indispensable  to 
that  actual  separate  existence  he  has  forced  upon  her. 

The  very  necessity  of  cases  Avhich  have  arisen  from  time  to 
time,  has  produced  and  established  exceptions  to  the  rule  that 
a  married  woman  can  neither  sue  or  be  sued.  These  exceptions 
have  been  extended  and  narrowed  according  to  the  notions  of 
courts  and  the  temper  of  the  times,  and  at  this  day,  no  uniform 
rule  exists,  at  least  in  this  country,  as  to  when  a  married  woman 
can  and  cannot  sue  and  be  sued. 

Under  these  circumstances,  we  feel  at  liberty  to  adopt  such 
rule  as  will  best  meet  the  exigencies  of  society,  and  accord  with 
the  current  of  modern  authority.  In  the  case  of  Rhea  et  al.  v. 
Rheroner,  1  Peters  R.  105,  the  supreme  court  of  the  United 
States  held,  that  where  the  wife  was  left  by  the  husband  with- 
out maintenance  or  support;  had  traded  as  ftinme  sole^  and 
obtained  credit  as  such,  she  was  liable  to  be  sued,  and  that  the 
law  was  the  same  whether  the  husband  had  been  banished  for 
crime,  or  had  voluntarily  abandoned  the  wife.     • 

In  Gregory  v.  Paul^  15  Mass.  R.  31,  it  is  held,  that  where  the 
husband  deserted  his  wife  in  England,  and  she  came  to  Massa- 
chusetts, and  maintained  herself  as  a  single  woman  for  five 
years,  the  husband  being  still  in  England,  the  wife  might  sue  as 
a  femme  sole. 

In  the  same  State  it  is  also  held  that  a  woman  living  separate 
from  her  husband,  under  a  divorce,  a,me7isa  eithoro,  may  sue  as 
a,fe?nme  sole.  Dean  v.  Richmoiid^  4  Pick.  R.  461.  The  same 
court  held  that  where  the  husband,  living  in  New  Hampshire, 
by  his  cruelty  drove  his  wife  from  his  house  without  providing 
for  her,  and  she  came  to  Massachusetts,  and  maintained  herself 
for  many  years,   the   husband  having  re- married   in  a  foreign 

(a)  But  see  act  of  lS6f)  p. ;  Act  oflSGl  p.  143   Emerson  vs.  Clayton,  32  HI.  R.  493. 
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State,  and  married  another  woman,  the  woman  miglit  sue  as  a 
femme  sole,     ,/ibbott  v.  Bay  ley,  Pick.  89. 

In  Cornwall  v.  Hoyt,  7  Conn.  R.  427,  it  is  held,  that  where 
the  husband  abandoned  this  country  in  time  of  war,  and  joined 
the  enemy,  the  wife  remaining  in  this  country  might  contract  as 
^fenime  sole.  In  the  case  of  Gregory  v.  Pierce,  4  Metcalf's  R. 
478,  the  doctrine  is  recognized,  that  desertion  of  the  wife  by 
the  husband,  without  providing  for  her,  and  without  the  inten- 
tion of  returning  or  living  with  her,  will  enable  her  to  sue  as  a 
femme  sole. 

In  the  case  oi  Arthur  and  another  v.  Broadnax,  3  Ala.  R. 
557,  the  court  held,  that  where  the  husband  had  abjured  the 
State,  his  wife  remaining  and  doing  business  as  ^  femme  sole,  she 
might  sue  upon  and  collect  notes  given  her  in  her  own  name. 
The  same  doctrine  is  recognized  in  Jones  V.  Stewart  et  al.,  9 
Ala.  R.  855  ;  and  that  to  depart  the  State  permanently,  with 
the  intention  of  not  retm'ning,  is  to  abjure  the  State. 

In  Roland  v.  Logan,  18  Ala.  R.  307,  it  is  held  that  a  married 
woman,  having  separated  from  her  husband  in  another  State, 
and  removed  to  Alabama,  and  by  her  industry  for  several  years 
maintained  herself  and  family,  the  husband,  meantime,  residing 
in  the  State  from  whence  she  came,  and  asserting  no  claim  to 
her  acquisitions,  maybe  regarded  as  'a, femme  sole. 

In  South  Carolina  it  is  held,  that  if  the  husband  depart  from 
the  State  for  the  purpose  of  residing  abroad,  without  intention 
of  returning,  such  absence  renders  the  wife  competent  to  con- 
tract, sue  and  be  sued,  as  a  fetnme  sole.  4  McCord's  R.  148. 
The  same  doctrine  is  laid  down  in  Cassock  and  wife  v.  White, 
3  Mills  Const.  R.  282. 

In  Missouri  it  is  held,  that  where  the  husband  in  another 
State,  compelled  his  wife  to  leave  him,  and  she  went  to  Mis- 
souri, and  resided  many  years,  her  husband  remaining  in  another 
State,  and  acted  as  a  femme  sole,  she  might  acquire  property, 
execute  a  valid  release,  sue  and  be  sued.  Rose  v.  Bates,  12 
Missouri  R.  47. 

In  Pennsylvania  it  is  held,  that  a  married  woman,  whose  hus- 
band was  a  mariner,  and  had  been  absent  more  than  two  years, 
leaving  her  no  means  of  support,  might  be  considered  a  femme 
sole,  and  receive  a  distributive  share  of  her  ancestor's  estate. 
2  P.  A.  Browne's  R.  193. 

In  Starrett  v.  Wynn,  17  Serg.  and  Rawle,  130,  it  is  held, 
that  if  a  husband  deserts  his  wife,  and  ceases  to  perform  his 
marital  duties,  the  acquisitions  of  property  made  by  the  wife 
during  such  desertion,  are  separate  estate,  and  that  she  may 
dispose  of  such  property  by  will  or  otherwise. 
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These  cases  are  undoubtedly  relaxations  of  the  rigid  rules  of 
the  ancient  common  law,  or  rather  exceptions  to  those  rules, 
and  are  in  conflict  with  many  other  cases,  but  are  sufficient  to 
show  that  the  view  we  take  is  not  wholly  novel. 

In  case  of  abandonment  of  the  wife  by  the  husband ,  the  rea- 
son of  the  rule  of  the  common  law  concerning  the  marital  rela- 
tions, ceases  to  exist,  and  with  the  reason,  the  rule  should  cease,. 
when  demanded  by  the  necessities  of  justice. 

Why  should  a  woman,  abandoned  by  her  husband,  and  with- 
out means  of  living,  not  be  permitted  to  provide  for  the  necessi- 
ties of  herself  and  family  by  industry  and  economy,,  to  acquire 
property,  to  control  her  own  actions,  and  to  protect  her  person 
and  acquisitions  t  Illustrations  of  extreme  hardship  might  be 
given  without  limit,  but  they  are  familiar  to  every  observing 
person.  It  is  true,  the  law  provides  for  divorce  from  the  bands 
of  matrimony  in  certain  cases,  but  many  women  have  conscien- 
tious scruples  against  obtaining  a  divorce,  and  should  not  be 
compelled  to  violate  conscience  to  acquire  the  mere  ability  of 
living  by  the  fruits  of  their  own  labor. 

The  husband  is  discharged  fi-om  his  liability  to  provide  for 
the  wife,  if  she,  without  cause,  abandons  him,  and  why  the  wife 
being  abandoned  by  the  husband,  should  be  kept  continually 
subject  to  his  plunder,  or  to  that  of  his  creditors,  must  be  hard 
to  answer.  Evans  v.  Fisher,  5  Gil.  569  ;  McCutcheon  v.  Mc- 
Gahay,  11  John.  R.  282  ;  Rutherford  v.  Cox,  11  Missouri 
R.  347.  («) 

We  hold  the  law  to  be,  that  where  the  husband  compels  the 
Avife  to  live  separate  from  him,  either  by  abandoning  her,  or  by 
forcing  her,  by  whatever  means,  to  leave  him,  and  such  sepa- 
ration is  not  merely  temporary  and  capricious,  but  permanent, 
and  without  expectation  of  again  living  together,  and  the  wife 
is  unprovided  for  by  her  husband,  in  such  manner  as  is  suited  to 
their  circumstances  and  condition  in  life,  she  may  acquire  prop- 
erty, control  her  person  and  acquisitions,  and  contract,  sue  and 
be  sued  in  relation  to  thein,  as  ^femme  sole,  during  the  continu- 
ance of  such  condition.  ■ 

But  if  such  separation  is  the  fault  of  the  wife,  she  can  acquire 
no  rights  thereby. 

No  question  is  raised  as  to  the  propriety  of  interposing  the 
defense  in  abatement  instead  of  in  bar  to  the  action,  and  no 
opinion  is  expressed  upon  that  point. 

Judgment  affinned. 

(a)  Prescottvs.  Fi.shcr,  22  m.  R.  390. 
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Francis  C.  Sherman   ei  aL,  Plaintiffs   in   Error,    v.  Alfred 
Dutch,  Defendant  in  Error. 

E  RROR  TO  COOK  COUNTRY  COURT  OF  COMMON  PLEAS. 

Notice  of  special  defense,  given  with  tlie  general  issue,  stands  in  place  of  a  special 
plea,  and  if  the  matter  stated  in  the  notice  is  not  a  good  defense  in  law,  no  proo  f 
can  be  given  under  it. 

An  administrator  or  executor  cannot  distrain  or  sue  for  rent  which  accrues  afte  r 
the  death  of  the  owner  of  the  land.    The  rent,  in  such  case,  goes  to  the  heir. 

If  a  distress  warrant  is  executed  in  the  night  time,  it  is  a  trespass. 

In  an  action  of  trespass,  for  damages  resulting  from  the  execution  of  a  distress 
warrant,  it  is  erroneous  to  instruct  the  j  ury ,  that  "  the  manner  in  which  the  war- 
rant was  executed,  and  the  plaintifl's  property  used,  is  evidence  to  show  malice, 
and  may  be  taken  into  consideration  to  enhance  damages,"  as  such  language 
might  lead  the  jury  to  suppose  that  the  question  of  malice  was  settled  by  the 
court  as  a  matter  of  law. 

If  a  distress  warrant  is  made  oppressive,  or  is  wrongfully  executed,  the  jury  may 
♦    take  the  fact  into  consideration. 

Instructions  should  be  so  drawn  as  to  declare  the  law  upon  a  supposed  state  of 
facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as  determined. 

In  trespass,  aplaintilfmay  recover  vindictive  or  exemplary  damages,  and  he  may 
recover  special  damages  resulting  from  a  wrongful  act,  if  stated  and  claimed  by 
his  declaration. 

Evidence  as  to  the  value  of  the  business  interrupted  or  destroyed,  is  proper  under 
a  proper  statement  in  the  pleadings. 

If  books  or  papers.  indisponsaI)le  to  the  business  of  the  plaintiff,  though  of  little 
or  no  value  in  market,  are  maliciously  or  wantonly  taken,  it  is  proper  to  con- 
sider the  fact  in  aggravation  of  damages. 

The  parties  who  issue  the  distress  warrant,  may  show,  although  there  is  a  Written 
lease,  that  they  have  'jeen  recognized  and  treated  by  the  tenant  as  landlord. 

The  record  of  judgment  resulting  from  the  distress  warrant,  would  he  proper  evi- 
dence in  mitigation  of  damages,  upon  an  action  for  an  abuse  of  the  process  in 
its  service. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge  of  the 
Cook  County  Court  of  Common  Pleas,  at  the  February  term, 
1854,  of  that  Coiu-t. 

The  opinion  of  the  Court  gives  a  statement  of  the  case. 

H.  Frinic  and  A.  W.  Windett,  for  Plaintiffs  in  Error. 
Hervey  and  Clarkson,  for  Defendant  in  Error. 

Skinner,  J.  This  ^vas  an  action  of  trespass  by  Dutch,  against 
Sherman,  Updike  and  Regan. 

The  declaration  alleges  that  the  defendants  entered  the  prem- 
ises and  printing  establishment  of  the  plaintiff,  and  took  and 
converted  the  materials,  books,  papers,  and  so  forth,  thereof. 
In  one  of  the  counts  the  plaintiff  alleges  special  damages  in  the 
suspension  of  his  newspaper,  the  loss  of  subscribers  to  the 
same,  of  advertising  patronage  cf  individuals,  and  of  the 
United  States,  in  the   loss  of   profits   of  the   establishment,   in 
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delays  and  expenses  in  the  re- establishment  of  his  paper,  caused 
by  the  trespass  complained  of. 

The  defendants  plead  the  general  issue,  and  gave  notice  of 
special  matter  in  defense  of  the  action.  First,  that  the  prem- 
ises in  plaintiff's  declaration  described,  was  the  property  of  the 
estate  of  Peter  L.  Updike,  deceased  ;  that  Sherman  and  Updike 
were  the  administrators  of  the  estate  of  said  Peter  L.  Updike; 
that  plaintiff  was  indebted  to  Sherman  and  Updike,  as  such 
administrators,  for  rent  due  them  for  the  use, of  said  premises, 
in  $51.66,  upon  a  holding  over  of  plaintiff  of  the  same,  under  a 
lease  ot  the  premises,  executed  by  said  defendant  Updike,  as 
administratrix  of  the  estate  of  said  Peter  L.  Updike,  deceased, 
to  said  plaintiff ;  that  Sherman  and  Updike,  to  collect  the  same 
rent,  executed  their  distress  warrant,  and  delivered  the  same  to 
Regan  to  execute  ;  that  Regan,  by  virtue  thereof,  entered  the  » 
said  premises  and  seized  the  said  goods  and  chattels,  as  he  law- 
fully might. 

Second,  that  plaintiff  was  indebted  to  Sherman  and  Updike 
in  $51.66,  for  rent  due  for  said  premises  ;  that  they,  to  collect 
the  same,  executed  their  distress  warrant  as  follows :  setting 
out  the  warrant  signed  by  Sherman  and  Updike,  as  administra- 
tors of  the  estate  of  Peter  L.  Updike,  deceased,  and  reciting 
that  the  rent  was  due  upon  a  holding  over  of  plaintiff,  under  a 
lease  of  the  premises,  executed  by  Updike,  as  administratrix  of 
the  estate  of  Peter  L.  Updike,  deceased,  to  the  plaintiff,  and 
that  the  same  was  delivered  to  Regan  to  execute,  and  that 
Regan,  by  virtue  thereof,  entered  the  premises  and  seized  the 
goods  and  chattels,  as  he  lawfully  might. 

The  cause  was  tried  by  jury,  and  a  verdict  rendered  against 
defendants  for  $4,500  damages.  Motion  by  defendants  for  a 
new  trial.  Motion  overruled,  and  judgment  upon  the  verdict. 
The  defendants  appealed. 

The  following  questions  arise  upon   this  record  : 

First.  Did  the  court  below  err  in  giving  the  instructions 
asked  for  by  the  plaintiff? 

Second.  Did  the  court  err  in  rejecting  certain  testimony 
offered  by  defendants? 

Third.  Did  the  court  err  in  admittino;  certain  testimonv  on 
the  part  of  the  plaintiff? 

The  evidence  establishes,  that  under  the  distress  warrant, 
Regan  entered  the  plaintiff's  printing  rooms,  in  Chicago,  and 
took,  carried  away  and  sold,  the  printing  materials  of  the  plain- 
tiff, of  about  the  value  of  $1,500,  and  also  the  books,  papers, 
files,  and  so  forth,  belonging  to  the  establishment ;  that  in  con- 
sequence thereof,  the  newspaper  of  the  plaintiff  was  stopped, 
and  his  business  suspended  for  some  time. 
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The  instructions  given  on  tlie  part  of  the  plaintiff,  are  as  fol- 
lows: "That  the  distress  warrant,  of  itself,  constitutes  no 
defense  to  the  plaintiff's  action."  "If  the  jury  believe,  from 
the  evidence,  that  the  warrant  was  executed  in  the  night  time,  it 
was  a  trespass,  and  the  plaintiff  is  entitled  to  recover,  provided 
the  jury  believe,  from  the  evidence,  that  the  plaintiff  has  made 
out  his  cause."  "  The  manner  in  wiiich  the  warrant  was  execut- 
ed, and  the  plaintiff's  property  used,  is  evidence  for  the 
consideration  of  the  jury,  to  show  malice  on  the  part  of  the 
defendants,  and  may  be  taken  into  consideration  by  them,  in 
enhancement  of  the  damages." 

The  first  instruction  was  properly  given.  Notice  of  special 
defence,  accompanying  the  general  issue,  stands  in  place  of  a 
special  plea,  and  fills  the  same  office.  If  the  matter  set  up  by 
the  notice  is  not  a  good  defense  in  law,  it  amounts  to  nothing  ; 
no  proof  can  properly  be  given  under  it,  and  if  given,  cannot 
avail  the  defendant,  nor  under  the  general  issue  and  a  bad 
notice,  can  the  defendant  give  in  evidence,  in  defense  of  the 
action,  any  matter  that,  by  the  rules  of  common  law,  should 
be  specially  pleaded.  The  matter  set  up  by  the  notice  w^as  no 
defense  to  the  action,  (a) 

Both  grounds  of  defense  assumed  by  the  notice  are,  a  right 
to  distrain  as  administrators  of  Peter  L.  Updike,  and  for  rent 
accrued  to  them  (Sherman  and  Updike,)  as  such  administrators, 
after  the  death  of  their  intestate.  The  law  is  well  settled  that 
an  executor  or  administrator  cannot  distrain,  or  sue  for  rent 
which  has  accrued  or  become  due  after  the  death  of  the  owner 
of  the  land.  The  rent,  in  such  cases,  goes  to  the  heir.  Wright 
V.  Williams,  5  Cowen,  501  ;  Taylor  on  Land,  and  Tenant, 
237  ;   Green  v.  Massie,  13  111.  363. 

The  notice,  like  an  avowry  in  replevin,  should  show  strict 
right  to  make  the  distress,  but  it  shows  affirmatively  that  no 
such  right  existed. 

Our  statute  does  not  change  the  common  law.  It  gives  the 
executor  no  right  to  control  the  real  estate,  or  the  rents  of  such 
estate  accruing  after  the  death  of  the  owner  of  the  land. 

The  second  instruction  was  properly  given. 

If  the  distress  warrant  was  executed  in  the  night  time  it  was 
a  trespass.  Archbold's  Landlord  and  Tenant,  119  ;  Mdenhurgh 
v.  The  People,  6  Carr.  and  Payne,  212. 

The  warrant  did  not  emanate  from  a  court,  or  from  one  hav- 
ing judicial  authority.  It  was  the  act  of  Sherman  and  Updike, 
was  executed  by  Regan  as  their  agent,  and  they  are  responsible 
for  his  acts  under  the  warrant,  done  in  the  execution  of  it. 
Johnson  v.  Barker,  5  Gil.  425  ;  Fuller  v.  Voght,  13  HI.  285. 

The  third  instruction  is  wholly  objectionable  in  form,  and 
well  calculated  to  mislead  a  jury. 

(a)  See  Barguie  vs.  Babcock,  11  El.  E.  30  and  notes. 
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If  the  jury  were  told  by  this  instniction,  that  the  manner  in 
which  the  warrant  was  executed  and  the  plaintiff's  property 
used,'  was  evidence  of  malice  on  the  part  of  the  defendants,  it 
is  erroneous,  and  the  instruction  may  have  been  so  taken  by  the 
jury.  It  is  a  legal  maxim,  "  that  the  court  is  for  the  laiv^  and 
the  jury  for  the  fact.^^ 

From  this  instruction  the  jury  might  have  treated  the  ques- 
tion of  malice  as  settled  by  the  court  as  matter  of  law,  by 
which  they  were  bound,  without  regard  to  the  facts  found  by 
them.  If  the  manner  of  executing  the  warrant  was,  in  fact, 
unusual,  oppressive  or  excessive,  or  if  the  property  was,  in  fact, 
abused  or  wrongfully  injured,  these  facts,  being  found  by  the 
jury,  were  proper  for  their  consideration  in  determining  upon 
the  question  of  malice,  but  it  was  for  them  alone  to  determine 
what  the  facts  were. 

Instructions  should  be  so  drawn  as  to  state  the  law  upon  a 
supposed  state  of  facts  to  be  found  by  the  jury,  and  not  assume 
the  facts  as  determined.  If  the  fact  is  so,  the  law  is  so  ;  leav- 
ing to  the  jury  to  find  the  fact.     Earns  v.  Blackhart,  12  HI.  195. 

The  court  pennitted  the  plaintiff  to  prove  the  manner  ot 
executing  the  warrant,  the  character  of  the  printing  establish- 
ment, the  amount  of  advertising,  profits  and  value  of  the  con- 
cern, the  character  of  the  library,  books,  and  files  of  papers 
seized,  and  damages  to  the  plaintiff  under  the  circumstances,  by 
the  suspension  of  his  paper,  the  loss  of  advertising  patronage 
and  subscribers. 

We  think  the  evidence  was  properly  admitted.  The  general 
rule  is,  that  in  trespass  the  plaintiff  may  recover,  not  only  for 
the  pecuniary  loss  sustained,  as  the  natural  and  legal  conse- 
quence of  the  trespass,  but  he  may  recover  vindictive  or  exem- 
plary damages,  in  consideration  of  the  circumstances  attending 
the  wrongful  act,  the  malice,  willfulness,  wantonness  or  corrupt 
motive  attending  the  act.  He  may  also  recover  in  respect  to 
any  special  or  peculiar  damages  resulting  from  the  wi'ongful  act, 
and  of  which  the  wrongful  act  is  the  moving  or  efficient 
cause,  if  such  damages  are  stated  in  the  declaration.  1  Chitty's 
PL  398,  399  ;  2  Starkie's  Ev.  813,  814  ;  Anthony  v.  Gilbert,  4 
Blackf.  348  ;  Spegelmoyer\.  Walter,  Z  Watts  and  Ser.  540  ; 
Merrills  y.  Tariff  Manufacturing  Compariy,  5  Conn.  384  ; 
Denisony.  Hyde,\  Conn.  508  ;  Edwards  et  al.  y.  Beach,  3 
Day,  447  ;  Johnson  v.  Courts,  3  Harris  and  McHenry,  510  ; 
Dickinson  v.  Boyle,  17  Pick.  78. 

It  was  proper  that  the  jury  should  be  informed  of  the  char- 
acter of  the  property  taken,  the  use  to  which  it  was  appropriated 
and  adapted,  the  consequences  that  would  follow  from  its 
removal,   the   manner   of   its  removal,   and    the    circumstances 
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generally  attending  the  act,  for  the  purpose  of  determining 
upon  its  value,  and  also  upon  the  motives  governing  the  de- 
fendants. 

If  that  motive  was  to  gratify  revenge,  to  break  up  a  news- 
paper obnoxious  to  them,  or  to  oppress  the  plaintiff  under  the 
color  of  law,  exemplary  damages  Avould  be  proper,  such  as 
would  seiTe  as  an  example  to  others. 

The  evidence  of  the  business  of  the  establishment,  of  the 
suspension  of  the  paper,  and  the  loss  of  patronage,  was  proper 
under  the  special  damages  stated  in  the  declaration.  If  books 
of  peculiar  value,  and  files  of  papers  indispensable  to  the  busi- 
ness of  the  plaintiff,  but  of  little  or  no  real  value  in  market, 
were  unnecessarily  and  wantonly  or  maliciously  taken,  it  was 
matter,  in  aggravation  of  damages,  proper  for  the  consideration 
of  the  jury. 

The  defendants  offered  to  prove  that  the  plaintiff  had  treated 
Sherman  and  Updike  as  his  landlords ;  had  paid  them  rent ; 
had  sent  messages  to  Sherman  concerning  the  payment  of  rent  ; 
that  rent  was  due  from  him  to  Sherman  and  Updike,  as  the  par- 
ties understood  the  matter,  and  that  they  had  treated  each  other 
as  landlords  and  tenant  in  relation  to  the  premises  occupied  by 
plaintiff.  The  plaintiff  objected  to  this  evidence,  on  the  ground 
that  there  was  a  written  lease,  and  because  the  evidence  was 
not  admissible  under  the  pleading. 

The  court  refused  to  admit  the  evidence.  So  far  as  this  evi- 
dence sought  to  prove  the  contents  of  a  written  instrument,  it 
might  properly  have  been  rejected,  but  the  evidence  was  clearly 
designed  for,  and  adapted  to,  other  purposes. 

It  tended  to  show  that  Sherman  and  Updike,  in  making  the 
distress,  acted  in  good  faith,  and  for  that  purpose  was  admissi- 
ble, under  the  general  issue,  in  mitigation  of  damages.  If  the 
parties  treated  each  other  as  landlords  and  tenant,  if  rent  was 
paid  by  plaintiff  to  Sherman  and  Updike,  and  admitted  by 
plaintiff  to  have  been  due,  these  facts  would  tend  to  rebut 
malice  in  resorting  to  the  distress. 

The  defendants,  upon  the  same  principle  that  the  plaintiff 
was  allowed  to  prove  facts  in  aggravation,  would  have  the  right 
to  prove  facts  tending  to  mitigate  the  damages,  and  to  rebut 
malice,  not  amounting  to  a  justification.  Machin  v.  Geortner^ 
14  Wend.  239  ;  Anthonys.  Gilbert,  4  Blackf.  348  ;  Higgins  v. 
Whitney,  24  Wend.  379  ;  Voshurgh  v.  Welch,  11  John.  175  ; 
Reedv.  Bias,  8  Watts  and  Serg.  189. 

The  defendants  offered  also  in  evidence,  the  record  of  a 
judgment  of  Sherman  and  Updike,  against  the  plaintiff,  rendered 
before  a  justice  of  the  peace,  in  the  matter  of   the  distress  pro- 
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ceeding,  to  prove  that  rent  was  due.     The  court  excluded  the 
record  of  the  judgment. 

The  record  is  not  set  out  in  the  bill  of  exceptions,  and  this 
court  cannot  determine  whether  it  could  be  evidence  for  any 
purpose.  It  may  not  have  shown  notice,  or  appearance  by  the 
plaintiff  in  this  suit,  and  if  it  did  not,  it  would  be  void. 

If  a  valid  judgment  was  rendered  in  the  distress  proceeding, 
in  favor  of  Sherman  and  Updike  against  Dutch,  for  rent,  the 
record  thereof  would  be  proper  evidence  on  the  part  of  de- 
fendants in  this  action,  in  mitigation  of  damages. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Henry  C.  Bryant,  Plaintiff  in  Error,  v.  John  Sears,  Junior,  ei 
al. ,  Defendants  in  Error. 

ERROR  TO  IROQUOIS. 

AVtiere  parties  sold  a  quantity  of  drugs,  with  the  good  will  of  their  business, 
including  certain  patent  medicines,  promising  also,  to  assist  in  obtaining  the 
ageneies  for  the  sale  of  those  medicines,  and  took  notes  as  a  part  considei'ation 
of  such  sale  and  agreement ;  it  was  Held ;  that  a  failure  of  consideration  might 
be  pleaded  to  an  action  by  an  indorsee  who  had  notice  of  the  transaction  be- 
fore he  acquired  the  notes. 

This  was  an  action  of  debt,  commenced  by  the  defendants  in 
error,  against  plaintiff  in  error,  in  the  L'oquois  Circuit  Court. 

The  declaration  contains  two  counts,  both  on  a  sealed  note 
for  $645.97,  given  by  plaintiff  in  error  to  one  James  Fletcher, 
and  by  Fletcher  assigned  to  plaintiff  below.  The  note  bears 
date  February  14th,  1854,  and  is  payable  on  the  15th  Novem- 
ber, 1854. 

The  defendant  below  pleaded  two  pleas.  The  first  alleges, 
that  on  the  14th  February,  1854,  the  defendant  below  pur- 
chased certain  goods,  wares  and  merchandise  of  John  Harwood 
and  James  Fletcher,  and  also  the  good  will  of  said  Harwood 
and  Fletcher,  as  di'uggists,  in  the  town  of  Middleport,  Iroquois 
county,  for  the  term  of  two  years  ;  and  for  and  in  consideration 
that  said  Harwood  and  Fletcher  would  bind  themselves  not  to 
sell  drugs,  or  keep  a  drug  store,  or  go  into  the  di'ug  business, 
in  Middleport,  for  two  years,  and  for  and  in  consideration  that 
Harwood  and  Fletcher  would  assign  to  defendant  below,  the 
agency  of  certain  patent  medicines,  and  in  consideration  that 
they  would  use  their    influence   and    best   exertions   with  the 
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owners  o£  said  patent  medicines,  to  procure  said  owners  to 
assign  said  agencies  to  defendant  below,  defendant  paid  them 
(Harwood  and  Fletcher,)  $200  in  cash,  and  executed  to 
Fletcher  two  sealed  notes  ;  one  for  $100,  the  other,  the  note 
sued  on ;  and  Fletcher  and  Harwood  then  executed  and  delivered 
to  defendant  below,  a  Avritten  agreement,  (the  notes  and  agree- 
ment were  mutually  delivered  and  exchanged  at  the  same  time, 
and  by  and  l)ctwcen  the  same  parties. )  The  plea  then  sets  out 
Harwood  and  Fletcher's  written  agreement  in  hccc  verba. 

The  plea  then  alleges,  that  Harwood  and  Fletcher  violated 
the  agreement  in  this,  that  they  did,  within  thirty  days  after  the 
making  the  agreement,  fi-audulently  go  into  the  di'ug  business, 
in  Middleport,  and  sold  di'ugs  there,  in  violation  of  the  agree- 
ment, and  did  not  use  their  influence  and  exertions  with  the 
owners  of  said  patent  medicines  to  procure  them  to  transfer  said 
agencies  to  defendant  below,  but  they  fraudulently  procured 
the  agencies  of  a  part  of  said  patent  medicines  to  be  transferred 
to  Martin  Van  Buren  Harwood,  for  their  benefit  and  retained 
a  part  themselves,  with  intent  to  cheat  and  defraud  defendant 
below,  by  means  of  which,  defendant  below  was  damaged 
$1,000,  and  the  consideration  of  said  note  had  wholly  failed, 
"of  which  the  said  plaintiffs  had  notice,  at  and  before  the  assign- 
ment thereof  to  them  the;  said  plaintiffs."  But  the  plaintiffs 
well  knowing  the  premises,  but  contriving,  etc.,  with  Harwood 
and  Fletcher  to  deprive  defendant  below  of  his  just  rights  and 
legal  defenses,  took  the  assignment  in  bad  faith,  with  a  view  to, 
defeat  defendant's  remedy,  wherefore  he  pra^-s  judgment,  etc. 

The  second  plea  is  substantially  the  same,  except  that  it  sets, 
out  the  written  agreement  of  Harwood  and  Fletcher,  by  its. 
legal  effect  and  not  in  hcec  verba. 

To  these  pleas,  plaintiffs  below  filed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  the  defendant  abiding  by 
his  demurrer,  judgment  was  rendered  against  him  for  tht' 
amount  of  the  note  and  interest. 

Plaintiff  in  error  assigns  for  error,   the  judgment  on  demurrer. 

This  cause  was  heard  before  Randall,  Judge,  at  April  term, 
1855,  of  the  Iroquois  Circuit  Court. 

W.  H.  L.  Wallace,  John  Pearson,  (jr.  B.  Iiiwix,  and  J.  R... 
M.  Bryant,  for  Plaintiff  in  Error. 

N.  Osgood,  for  Defendants  in  Error. 

Caton,  J.     This   action  vv-as  brought  upon  a  promissory  note, 
by  the  assignee,  to  whom  it  was  transferred  before    it   became 
due.     The  defendant  pleaded  two  pleas  of  total   failure  of  con- 
19 
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sideration,  to  which  a  demurrer  Avas  filed  by  the  plaintiffs,  and 
sustained  by  the  court,  which  decision  is  now  assigned  for  error. 

The  first  plea  avers,  that  the  defendant  purchased  certain 
goods  of  Harwood  and  Fletcher,  and  also  their  good  will  as 
druggists,  in  the  town  of  Middleport,  for  the  term  of  two  years  ; 
and  for  and  in  consideration  that  Harwood  and  Fletcher  would 
bind  themselves  not  to  deal  in  drugs,  in  Middleport,  for  said 
two  years,  and  that  they  would  assign  to  the  defendant  their 
agencies  for  the  patent  medicines  w^hich  they  had  placed  in  the 
hands  of  defendant ;  and  also,  in  consideration  that  they  would 
use  their  best  influence  and  exertion  to  procure  the  owners  of 
those  patent  medicines  to  transfer  the  agencies  thereof  to  the 
defendant ;  the  said  defendant  paid  the  said  Harwood  and 
Fletcher,  the  sum  of  $200,  and  executed  the  note  sued  on,  and 
another  note  of  one  hundred  dollars.  The  plea  further  avers, 
that  at  the  same  time  of  the  execution  of  the  notes,  and  the 
payment  of  the  two  hundred  dollars,  Harwood  and  Fletcher 
executed  their  agreement  in  writing  to  the  defendant,  which  is 
set  out  in  the  plea  in  hcec  verba,  wherein  they  agree  not  to  go 
into  the  drug  business,  and  to  transfer  the  agencies  of  the 
patent  medicines,  and  to  use  their  endeavors  to  procure  the 
owners  thereof  to  do  so  substantially,  as  is  previously  alleged 
in  the  plea.  The  plea  then  shows,  that  Harwood  and  Fletcher 
violated  this  agreement  in  every  particular-,  by  Avhich,  the 
defendant  was  damaged  to  the  amount  of  one  thousand  dollars, 
whereby  the  consideration  of  the  note  had  failed,  etc.,  of  which 
the  plaintiffs  had  notice. 

The  second  plea  was  like  the  first,  except  that  it  sets  out 
the  written  agreement  of  Harwood  and  Fletcher,  according  to 
its  legal  effect,  instead  of  reciting  it  verbatim,  as  in  the  first  plea. 

These  pleas  were  evidently  misapprehended  by  the  circuit 
court,  as  they  have  been  by  counsel  here.  They  do  not,  as  was 
.supposed,  show  that  the  stock  of  goods,  the  purchase  of  which 
is  stated  in  the  introductory  part  of  the  plea,  formed  any  part 
of  the  consideration  of  the  note.  The  purchase  of  the  stock  of 
goods  is  stated  by  Avay  of  inducement,  but  appears  to  have  been 
a  distinct  transaction,  and  so  far  as  appears  in  the  plea,  the 
goods  were  paid  for,  or  were  to  be  paid  for,  in  some  other  way. 
The  two  hundred  dollars  in  cash,  and  the  two  notes  were  given, 
not  for  the  stock  of  goods,  but  for  the  good  will  of  the  trade, 
and  the  undertaking  of  Harwood  and  Fletcher  to  use  their 
exertions  to  procure  for  the  defendant,  the  agencies  of  the 
patent  medicines.  This  is  the  express  averment  of  the  pleas, 
and  no  other  consideration  is  intimated  in  the  pleas,  nor  could 
any  other  have  existed,  if  the  pleas  are  true.  This  considera- 
tion for  which  the  note  was  thus  given,  is  shown  to  have  failed. 
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of  which  the  plaintiffs  had  notice  at  the  time  of  the  assignment 
to  them.  When  carefully  examined,  and  properly  understood, 
these  pleas  show  a  perfect  defence  to  the  note,  under  our  stat- 
ute, and  the  demurrer  should  have  been  overruled. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


JouN  liAPorNTE,    Plaintiil"   in  Error,   v.   Alphfa's   Stewart, 
Defendant  in  Error. 

ERROK  TO  COOK  COUNTY  COUKT  OF  COMMON  PLEAS. 

A  non-resident  landlonl,  who  issues  a  di;?trcs3  warrant  against  a  tenant,  must 

give  secui'ity  for  costs. 
A  commencement  by  distress,  is  a  "case  at  law  or  equity,"  within  the  meaning 

of  our  statute,  which  requires  a  non-resident  to  give  security  for  costs. 

This  was  a  proceeding  by  a  distress  warrant,  wliicli  is  in 
these  words  : 

'•To  Moses  Ilauis,  of  Coolc  County,  Greeting : 

VfHEUEAS,  John  Lapointe,  of  Chicago,  Cook  County,  is  jiisily  indebted  to 
Alpheus  Stewart,  of  l!\ew  York,  and  Joh)i  F.  Temple,  of  Chicago,  for  the  use 
of  said  Alpheus  Stewart,  in  the  sum  of  §309.00.  three  quarters'  rent  of  the  prem- 
ises known  as  a  portion  of  lot  2,  B.  70,  School  Section  Addition  to  Chicago,  being 
that  portion  of  said  Lot  No.  2,  fi'onting  Avest  on  Canal  Sti'cet,  in  the  city  of 
Chicago,  accruing  from  the  lirst  day  of  August,  1853.  Now,  therefore,  I  do 
herebj'  authorize  you  to  make  distress  according  to  law^  for  said  rent,  of  the  goods 
and  chattels  of  said  John  Lapointe,  to  be  found  in  your  county.  In  witness 
whereof,  I  have  hereunto  set  ray  hand  tliis  12th  day  of  August,  18.55. 

(Signed,)  '  ALPHEUS  STEWAllT,  Landlord, 

By  Joiix  F.  Temple,  his  Agent. 

Upon  the  return  of  the  summons,  the  tenant  appeared  and 
filed  an  affidavit,  showing  that  Stewart  is  a  non-resident  of  this 
State,  and  thereupon  entered  his  motion  for  seciu-ity  for  costs, 
which  motion  was  denied.  A  motion  was  also  made  to  dismiss 
the  proceeding,  which  assigned  several  reasons,  Avhich  motion 
was  also  denied.  The  tenant  then  filed  a  plea,  denying  his 
indebtedness,  and  a  notice  of  special  causes  of  defense. 

At  October  term,  1854,  of  the  Cook  County  Court  of  Com- 
mon Pleas,  J.  M.  Wilson,  Judge,  presiding,  the  case  was  sub- 
mitted to  a  jury,  and  there  was  a  verdict  and  judgment  for  the 
landlord  for  the  sum  of  ^2G2  50.     A  motion  for  a   new  trial 
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Avas  overruled.  The  tenant  sued  out  this  Avrit  of  error,  assign- 
ing, among  other  errors,  the  refusal  of  the  court  below  to 
dismiss  the  proceeding  for  "svant  of  security  for  costs. 

H.  F.  Waite,  for  Plaintiff  in  Error. 

C.  Haven,  for  Defendant  in  Error. 

Caton,  J.  No  argument  can  make  this  warrant  the  authority 
of  any  one  but  Stewart,  to  lerj  the  distress.  With  his  name 
alone  it  is  signed  by  his  agent,  and  for  the  pm-poses  of  this  case, 
Ave  shall  assume  that  it  Avas  regularly  issued  by  him  as  landlord, 
and  certainly  it  Avas  issued  for  his  use  alone.  The  question  then 
arises,  whether  this  is  a  "  case  at  laAV  or  equity,"  Avithin  the 
meaning  of  our  statute,  requiring  a  non-resident  to  give  securit}'- 
for  costs.  For  the  purpose  of  determining  this  question  prop- 
erly, it  is  necessary  to  recur  to  om-  Landlord  and  Tenant  Act, 
under  Avhich  this  proceeding  Avas  instituted,  the  sixth  section  of 
Avhich  is  as  follows:  '-In  all  cases  of  distress  for  rent,  the  per- 
son making  the  same  shall  immediately  file  Avitli  some  justice  of 
the  peace,  in  case  the  amount  claimed  does  not  exceed  one 
hundred  dollars,  or  with  the  clerk  of  the  circuit  coui't,  in  case 
it  exceeds  that  sum,  a  copy  of  the  distress  warrant,  together 
Avith  an  inventory  of  the  property  leA'ied  upon,  and  thereupon 
the  party  against  whom  the  distress  warrant  shall  have  issued, 
shall  be  duly  summoned,  and  the  amount  due  from  him,  assessed 
and  entered  upon  the  records  or  the  court  finding  the  same. 
The  said  court  shall  certify  to  the  person  or  officer  making  the 
same,  the  amount  so  found  to  be  due,  together  with  the  costs  of 
court,  and  the  said  officer  shall  thereupon  proceed  to  sell  the 
property  so  distrained,  and  make  the  amount  so  certified  to  him, 
and  return  the  certificate  so  issued  to  him,  Avith  an  indorsement 
thereon  of  his  proceedings,  which  return  and  certificate  shall  be 
filed  in  the  proper  court." 

At  common  law,  undoubtedly,  the  landlord's  Avarrant  and  the 
proceedings  thereon,  Avere  in  no  sense  a  "  case  in  laAV  or  equity," 
but  this  statute  has  essentially  changed  the  rights  and  securities 
of  the  parties,  or  rathsr,  the  remedy  in  such  a  case.  Formerly 
the  landlord  proceeded  entirely  at  his  peril,  Avitli  the  right,  it  is 
true,  to  satisfy  his  demand  for  rent,  provided  any  Avas  due,  but 
liable  to  be  treated  as  a  iort  feasor,  if  he  issued  his  av arrant  for 
more  than  was  due.  This  statute  has  interposed,  and  so  far 
abridged  that  right,  that  he  cannot  sell  the  tenant's  prorerty, 
even  for  the  amount  which  is  due,  till  he  has  first  established- 
his  claim  in  a  com-t  of  justice  ;  but  a  correlative  security  is 
extended  to  the  landlord,   so  that  when  he  has  thus   established 
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Ills  claim,  it  is  conclusive  iu  his  favor  that  so  much  rent  is  due, 
for  -which  he  had  a  right  of  distress.  The  tenant  could  not 
afterwards  sue  him  in  trespass  or  replevin,  and  insist  that  there 
■was  not  rent  in  arrear.  The  proceeding,  provided  by  the  stat- 
ute, is,  in  every  sense,  a  case  in  court.  The  landlord,  or  his 
bailiff,  files  his  Avarrant  with  an  inventory  of  the  property  levied 
upon,  in  court,  and  causes  the  tenant  to  bo  summoned  into 
court  to  answer,  whether  there  is  not  so  much  rent  in  arrear 
An  issue  is  found,  although  not  by  special  pleading  but  by  the* 
statute  itself,  which  issue  is  tried,  and  a  judgment  is  rendered 
in  favor  of  the  successful  party,  I  say  judgment,  for  this  court 
has  expressly  so  decided,  and  that  an  appeal  might  be  taken 
{i-om  such  judgment.  To  say,  then,  that  this  is  not  a  case  in 
court,  is  to  deny  the  legal  meaning  of  terms.  This  case  is  not 
only  within  the  letter  of  the  statute  requiring  security  for  costs, 
but  it  is  especially  within  its  object  and  intent.  Costs  arc  made 
not  only  to  the  officers  of  the  court,  but  to  the  tenant,  in  case  he 
succeeds,  vrhich  the  landlord  is  liable  to  pay,  and  there  is  as 
much  propriety  in  requiring  him  to  give  security  for  costs,  as  in 
any  other  case  which  can  be  instituted  in  a  court  of  justice,  (a) 
The  court  eiTed  in  overruling  the  motion  to  dismiss  for  want  of 
security  for  costs,  and  the  judgment  must  be  reversed. 


Judgment  I'cvo'scc/. 


{a)  Post.-)10. 


David  L.  Hough,  Plaintiff  in  Error,  v.  IIeman  Baldwin  c/  a/.. 
Defendants  in  Error. 

ERROR  TO  LA  SALLE. 

A  petition  to  the  Circuit  Court  for  a  certiorari  to  a  justice  of  the  peace,  to  send  up 
papers  for  a  review  of  liis  decision,  must  show  that  the  judgment  rendered  by 
tlie  justice  is  unjust, 

It  is  not  sufficient  to  show  that  the  justice  erred  in  rejecting  or  rcccivmg  testi- 
mony, if  it  does  not  also  appear  that  the  petitioners  were  injm-ed  by  the  amount 
of  the  judgment. 

When  the  record  does  not  show  the  grounds  of  decision  complained  of,  thcbiil 
of  exceptions  should  be  taken,  setting  forth  the  evidence,  or  this  court  aviU  pre- 
sume that  the  decision  below  was  cofrcct. 

Tius  writ  of  error  was  sent  to  the  La  Salle  County  Court. 
The  judgment  complained  of  was  rendered  at  the  December 
term,  1854,  of  the  La  Salle  County  Court,  H.  G.  Cottox,  pre- 
siding. The  opinion  of  the  Court  gives  a  statement  of  the 
case. 
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HiGGiNS,  Beckwitii  and  Strotheh,  for  Plaintiif  in  En-or. 
B.  C.  Cook,  for  Defendants  in  EiTor. 

Skiistjer,  J.  Hough  sued  Baldwin  and  Chapman  before  a 
justice  of  the  peace  of  La  Salle  county,  on  a  demand,  in 
assumpsit,  of  ^100.  The  justice  rendered  judgment  against 
Baldwin  and  Chapman  for  $99.80. 

Baldwin  and  Chapman  sued  out  of  the  count}'^  court  of  La 
Salle  county,  the  writ  of  certiorari,  and  the  cause  was  brought 
into  that  court  for  trial. 

Hough  appeared  in  the  county  court,  and  moved  to  dismiss 
the  certiorari,  for  want  of  a  sufficient  petition,  which  motion  the 
court  overruled  and  the  cause  was  then  continued.  At  the 
next  term,  Hough  entered  his  motion  for  a  continuance ;  the 
court  overruled  the  motion  and  dismissed  the  suit.  No  cause 
appears  in  the  record  for  dismissing  the  suit,  and  no  bill  of 
exceptions  was  taken. 

The  petition  for  certiorari  sets  forth,  that  Hough,  on  the  1st 
day  of  July,  1854,  before  a  justice  of  the  peace  of  La  Salle 
county,  recovered  a  judgment  against  petitioners  for  $99.80, 
and  costs  of  suit ;  that  the  judgment  was  not  the  result  of  neg- 
ligence in  petitioners,  and  that  the  same  is  unjust  and  erroneous 
in  this :  that  the  justice  excluded  as  evidence,  on  the  trial,  -the 
account  books  of  petitioners,  which  were  offered  in  evidence  by 
petitioners,  (after  proper  foundation  had  been  laid  for  their 
introduction,)  to  prove  a  settlement  between  them  and  Hough; 
and  that  the  justice  rendered  judgment  against  petitioners  on 
testimony  which,  in  their  opinion,  was  wholly  insufficient  to 
show  any  indebtedness  fi'om  petitioners  to  Hough ;  that  it  was 
not  in  the  power  of  petitioners  to  take  an  appeal  in  the  ordinary 
way,  for  the  reason,  that  on  or  about  the  15th  day  of  July, 
1854,  petitioners  applied  to  the  justice  for  an  appeal  ;  that  the 
justice  made  out  an  appeal  bond  for  petitioners  to  execute,  with 
directions  to  petitioners  to  have  the  same  executed  and  left  with 
some  workmen  in  the  employ  of  said  justice ;  that  soon  after 
this,  the  justice  went  into  Bureau  county  and  there  remained 
until  after  the  expiration  of  twenty  days  from  the  time  of  the 
rendition  of  said  judgment;  that  on  or  about  the  15  th  day  of 
July,  1854,  petitioners  executed  said  appeal  bond,  with  Isaac 
R.  Hitt  as  securit}^,  and  left  the  same  with  the  workmen  of  said 
justice,  according  to  his  directions  ;  that  after  the  return  of  the 
justice,  and  after  the  expiration  of  twenty  days  from  the  time 
of  the  rendition  of  said  judgment,  the  justice  informed  peti- 
tioners that  he  had  made  a  mistake  in   drawing  the  appeal  bond, 
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and  had  drawn  it  as  in  case  of  an  appeal  to  the  circuil,  instead 
of  the  county  court,  and  that  the  same  was  therefore  void. 

It  does  not  appear  from  the  petition,  that  the  judgment  ren- 
dered by  the  justice,  is  unjust ;  that  Bahlwin  and  Chapman  did 
not  owe  Hough  the  full  amount  of  the  judgment,  and  if  they 
did,  the  judgment  is  not  ''erroneous  and  unjust"  in  the  sense 
used  in  the  statute. 

The  statute  requires  that  the  petition  "•  set  forth  and  show  " 
that  the  judgment  is  unjust  and  erroneous,  and  wherein  the 
injustice  and  error  consists.  It  is  not  sufficient  that  the  justice, 
in  receiving  or  rejecting  testimony,  or  in  any  matter  arising 
upon  the  trial,  erred  in  point  of  law,  so  that  the  petitioners  arc 
not  injured  in  the  final  determination,  in  the  amount  of  the  judg- 
ment recovered,  {a) 

Baldwin  and  Chapman  are  presumed  to  know  Avhether  they 
owed  Hough  the  amount  of  the  judgment,  and  they  avoid  deny- 
ing that  they  did  owe  it,  by  alleging  error  of  the  justice  in 
excluding  their  account  books  as  evidence  of  a  settlement,  and 
that,  in  their  opinion,  the  evidence  did  not  Avarrant  the  final 
judgment  of  the  court.  The  county  court  erred  in  not  dismiss- 
ing the  certiorari  for  want  of  a  sufficient  petition.  Murray  v. 
Murphy^  decided  at  the  present  term,  and  cases  there  cited. 
Ante,  p.  275. 

It  is  unnecessary  to  decide  whether  Baldwin  and  Chapman 
used  sufficient  diligence  to  take  an  appeal  in  the  ordinary  way, 
and  no  opinion  is  expressed  on  this  point.  It  may  be,  that  they 
may  yet  perfect  their  appeal,  by  obtaining  an  order  from  the 
county  court  to  the  justice,  to  send  up  the  papers  in  the  case, 
and   by  filing,  in  that  court,  an  amended  bond. 

This  court  cannot  determine  Avhether  the  county  court  erred 
in  dismissing  the  suit.  The  presumption  is  that  the  decision 
was  correct,  and  nothing  appears  to  the  contrary.  Where  the 
record  does  not  show  the  grounds  of  the  decision  complained  of, 
a  bill  of  exceptions  should  be  taken,  setting  forth  the  evidence, 
otherwise  this  court  will  presume  that  there  was  evidence  justi- 
fying the  decision.  Reeve  v.  Mitchell,  15  111.  297  ;  Casey  v, 
Harvey,  14  111.  45  ;   Gallimore  V.  Bazey,  12  El.  143. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)  Harrison  vs.  ('hipp,  25  Ul.  K.  570. 


i>9G  OTTAWA, 

Miller  v.  Miller. 


Henry  Miller,  Appellant,  r.  Alvina  C.   Miller,  Appellee. 
APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  a  bill  of  particulars  accompa- 
nying it,  may  be  treated  as  a  part  of  the  record,  and  may  be  road  to  the  jury 
and  commented  upon,  in  an  action  between  parent  and  child  to  recover  lor 
services  performed. 

ft  a  child,  after  arriving-  at  majority,  continues,  as  before,  to  live  with  his 
parent,  the  presumption  is,  that  wages  are  not  to  be  paid  for  services  performed, 
but  this  presumption  may  be  rebutted,  by  proof  of  a  contract,  express  or 
implied,  or  of  such  circumstances  as  will  establish  that  Avages  were  to  be 
paid. 

This  cause  was  tried  before  J.  M.  Wilson,  Judge,  and  a 
jury,  at  September  term,  1854,  of  tlie  Cook  County  Court  of 
Common  Pleas.  Verdict  and  judgment  for  $1,200.  The  facts 
of  the  case,  are  set  out  in  the  opinion  of  the  court. 

Blackwell,  Ballingall  and  Underwood,  for  Appellant. 

G.  Goodrich,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  indebitatus  assumpsit, 
brought  in  the  Cook  county  court  of  common  pleas,  by  Alvina 
C.  Miller  against  Henry  Miller,  to  recover  for  services  rendered 
as  a  domestic  servant.  The  defendant  plead  non-assumpsit,  and 
accompanied  his  plea  \yith  notice  of  set-off,  and  a  bill  of  partic- 
idars  of  the  items  thereof. 

These  items  commence  in  1839,  and  end  in  1853,  and  amount 
to  |1,083.  They  are  for  board,  clothing,  nursing,  and  doctor's 
bills  in  sickness,  loss  of  time  b}''  absence  and  sickness,  money 
and  simdry  articles  furnished  plaintiff  by  defendant.  The  cause 
was  tried  by  jury,  and  a  verdict  rendered  for  plaintiff  of  $1,200. 
Motion  for  new  trial.  Motion  overruled,  and  judgment  upon 
the  verdict. 

The  evidence  shows  that  plaintiff  is  a  daughter  of  defendant 
by  a  former  wife  ;  that  she  is  unmarried,  and  thirty-six  years  of 
age;  that  defendant  had  children  by  his  second  wife,  some  of 
whom  are  daughters ;  that  such  daughters  are  now  grown  up 
and  married  ;  that  after  she  became  of  age,  she  remained  at  her 
father's,  and  worked  in  the  family  most  of  the  time  ;  that  a 
small  portion  of  the  time,  she  worked  for  other  persons,  and 
rceived  pay  therefor ;  that  when  at  her  father's  she  generally 
did  the  hard  work  about  the  house,  cooking,  washing,  etc.  :  that 
her  father  kept  a  tavern  a  portion  of  the  time,  and  that  she  did 
the  principal  work  of  the  house  during  such  time ;  that  her  half- 
sisters  did  the  lighter  work  about  the  house  and  attended  school ; 
that  her  father  furnished  her  clothin2: ;  that  she  ate  with    the 
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family ;  that  she  had  Avorked  for  her  father  since  she  became  of 
age,  except  for  a  short  time,  "when  she  worked  for  others  ;  that 
she  (phiintiff)  did  the  hard  work  of  the  house,  and  was  often 
up  late,  on  account  of  travelers  stopping  at  the  tavern;  that 
plaintiff"  was  a  good  girl  to  work,  and  that  her  services  were 
worth  from  one  and  a  half  to  two  dollars  per  week. 

The  plaintift''s  counsel,  in  his  argument  to  the  jury,  read  por- 
tions of  the  defendant's  bill  of  particulars,  and  commented  on 
tlie  same  to  which  the  defendant  objected. 

The  court  overruled  the  objection,  and  the  defendant   excepted. 

The  court,  at  the  instance  of  the  plaintiif,  gave  this  instruc- 
tion:  "  If  the  jury  shall  believe  from  the  evidence,  that  the 
plaintiff  was  treated  diff'eren':ly  from  the  other  girls  of  the 
family,  and  did  the  work  of  a  servant,  and  was  treated  as  a 
servant,  these  arc  circumstances  which  the  jury  may  take  into 
consideration  in  determining  whether  the  parties  expected  that 
compensation  should  be  made  for  plaintiff"'?  services  and  labor 
in  defendant's  house." 

The  defendant  excepted. 

The  court,  at  th3  instance  of  deEcuriant,  instnictcd  tlie  jury 
In  substance :  "  That  if  plaintiff"  resided  with  her  father,  after 
becoming  of  age,  and  was  treated  as  a  member  of  his  family, 
then  the  jury  must  be  satisfied  from  tha  evidence,  that  at  the 
time  when  the  services  were  rendered,  it  was  expected  by  both 
parties,  that  she  should  be  paid  for  such  services,  or  that  the 
circumstances  under  which  the  services  were  performed  were 
such,  that  such  expectation  was  reasonable  and  natural  ;  that  if 
she  lived  with  her  father  when  such  services  Avere  performed,  as 
his  other  children  did,  it  is  incumbent  on  the  plaintiff  to 
prove  an  express  hiring,  or  circumstances  from  which  an  express 
hiring  may  reasonably  be  inferred,  besides  the  mere  fact  of  per- 
forming the  services  ;  that  the  law,  while  the  relation  of  parent 
and  child  exists,  raises  no  implied  contract." 

The  court  I'et'used  the  following  instructions,  asked  for  by 
defendant:  '•  That  the  plaintiff's  counsel,  by  stating  to  the  jury 
some  of  the  items  in,  and  tlio  amount  of  the  defendant's  off'-set, 
stating  to  thein  that  he  inferred  from  such  items  that  there  was 
an  account  between  the  plaintiff"  and  defendant,  and  that  they 
could  look  to  it,  has  thereby  made  the  account  evidence  for 
defendant,  and  the  jury  are  bound  so  to  regard  it." 

The  defendant  excepted. 

The  case  is  brought  to  this  court  by  appeal,  and  the  question 
presented  is,  ought  a  new  trial  to  have  been  granted  ? 

We  regard  the  law  as  substantially  laid  down  in  the  instruc- 
tions given  on  the  part  of  the  defendant  below  ;  and  the  instruc- 
tion given  on  the  part  of   the  plaintiff"  below,  assumes  simply. 
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that  if  the  daughter  was  treated  differently  from  her  half-sisters 
of  the  family,  and  did  the  work  of  a  servant,  and  was  treated 
as  a  servant,  these  are  circumstances  which  the  jury  may  con- 
sider in  determining  upon  the  intention  of  the  parties,  as  to 
whether  slio  was  regarded  as  a  child  residing  with  her  father  as 
a  member  of  the  family,  or  as  a  servant  working  for  pay. 

All  circumstances  tending  to  show  what  the  intention  was  in 
this  respect,  were  proper  for  the  consideration  of  the  jury. 

We  cannot  discover  that  the  court  erred  in  refusing  the 
instruction  of  defendant,  nor  in  refusing  to  stop  the  plaintiff's 
counsel  from  commenting  upon  the  defendant's  offset. 

The  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  fills  the 
same  office  in  pleading,  except  that  it  requires  no  replication ; 
and  the  account,  or  bill  of  particulars,  accompanying  the  same, 
should  be  treated  as  a  part  of  the  record,   (a) 

The  filing  and  setting  up  in  defense  of  the  plaintiff's  demand, 
the  account  against  her,  was  wholly  inconsistent  with  the  idea 
of  the  mere  relation  of  parent  and  child,  and  was  a  circum- 
stance, together  with  the  items  thereof,  proper  for  the  considera- 
tion of  the  jury.  Some  evidence  in  relation  to  the  set-off  was 
before  the  jury,  the  furnishing  of  clothing  by  defendant  to  the 
plaintiff,  and  the  plaintiff  had  an  undoubted  right  to  refer  to  it 
in  her  argument. 

And  though  the  plaintiff  might  refer  to  the  set-off  in  argu- 
ment, and  comment  upon  the  items,  as  inconsistent  Avith  the 
existence  of  the  relation  of  parent  and  child,  and  consistent 
with  that  of  master  and  servant,  she  would  not  thereby  admit 
the  correctness  of  the  charges  made  therein. 

The  account  is  presumed  to  have  been  made  out  by  the 
defendant,  or  under  his  supervision,  and  is  an  aci  tending  to 
explain  the  true  relation  of  the  parties,  and  their  understanding 
of  that  relation,  was  proper  for  the  consideration,  of  the  jury. 

If  the  parties  did  not  contemplate  compensation,  the  account 
was  fictitious,  and  this  the  jury  were  not  bound  to  presume. 

The  motion  for  a  new  trial  was  properly  overruled.  We  can- 
not say  from  the  record,  that  the  verdict  is  manifestly  wrong, 
and  in  such  case,  especially  where  substantial  justice  appears  to 
have  been  done,  the  verdict  ought  not  to  be  disturbed. 

Where  one  remains  with  a  parent,  or  with  a  person  standing 
in  the  relation  of  parent,  after  arriving  at  majority,  and  remains 
in  the  same  apparent  relation  as  when  a  minor,  the  presumption 
is,  that  the  parties  do  not  contemplate  pa^mient  of  wages  for 
services.  This  presumption  may  be  overthrown,  and  the  reverse 
.  established,  by  proof  of  an  express  or  implied  contract,  and 
the  implied  contract  may  be  proven  by  facts  and  circumstances 
which  show  that  both  parties,  at  the  time  the  services  were  ])cr- 

(a)  Patterson  vs.  Steele,  36  Ul.  K.  272. 
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formed,  contemplated  or  intended  pecuniary  recompense,  other 
than  such  as  naturally  arises  out  ol'  the  relation  ol:  parent  and 
child,  (a)  JVilliams  \.  Ilulchinson,  5  Barb.  122;  Fitch  \. 
Peckham,  16  Vt.  R.  150  ;  ,'lndrcws  and  wife  v.  Foste?',  17 
Vt.  R.  556. 

Judg7}ic7it  affirmed. 

(n)  Purs.  (Jdii.  .mI  11. ;  1;!  I.  U.  ;!T:);  Swiirtz  vs.  S\\\irt/.,  -'0  111.  I{.  .si . 


.JoJiN  H.  Bal]-  el  al..  Plaintiffs  in  Error,  v.  Loo.aiis  Sh.\ttui_k, 
Defendant  in  Error. 

EIIEOK   TO  1)E  KALB. 

The  return  of  the  service  ofiisiiuiuiDiis,  except  wlieve  tlio  Htatutc  otherwise  jiro- 
vides,  should  ^hu^v  the  time  wlieii,  iipeii  whom,  audhow,  the  service  \\  as  made. 

A  return,  stating  tliat  a  summons  has  lieenduly  senedon  A.  B.,  according  to 
law,  is  not  good. 

This  judgment  was  rendered  at  October  term,  1854,  of  the 
DeKalb  Circuit  Court,  J.  G.  Wilson, -Judge,  presiding,  on  an 
assessment  of  damages  by  the  clerk. 

W.  II.  L.  Wallace,  for  Plaintiffs  in  Error. 

B.  C.  Cook,  for  Defendant  in  Error. 

Skin"NEr,  J.  This  is  an  action  of  assumpsit,  commenced  in 
the  De  Kalb  circuit  court  by  Loomis  Shattuck,  against  John  H. 
Ball  and  James  L.  Ball.  The  sheriff's  return  of  service  of  the 
summons  is  as  follows : 

'  "  Sept.  30,  lSo4. 
1  return  this  sunnnous,  it  having  been  duly  served  on  the  within  named  Jolui 
II.  Ball  and  James  L.  Ball,  according  to  law. 

J.  F.  GLIDDEN,  Sherifl'.'' 

The  defendants  below  not  appearing,  judgment  was  rendered 
against  them  by  default.  The  Balls  assign  for  error  that  the 
sherilPs  return  is  insufficient.  To  give  the  circuit  court  juris- 
diction of  the  persons  of  the  defendants  in  that  court,  a  legal 
service  of  summons  on  them  was  necessary. 

The  mode  of  service  of  summons,  where  not  otherwise  pro- 
vided by  statute,  is  by  reading  the  same  to  the  defendants  and 
each  of  them,  and  the  return  should  show  the  time  when,  upon 
whom,  and  how  the  service  was  made. 
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The  following  form  may  be  adopted  in  cases  "where  the  statute 
does  not  otherwise  provide  : 

" I  did,  on  the day  of IS — ,  .sene this Avrit,  by  reading  llie  same 

to  the  within  named,  A.  B.     Dated  this tlay  of ,  18 — . 

CD.,  Sheriff  of  n.  C,  111." 

In  this  case,  it  cannot  be  determined,  from  the  return,  in  what 
manner,  nor  at  what  time,  the  service  was  made  on  the  defend- 
ants below,  therefore  the  circuit  court  had  not  obtained  jurisdic- 
tion of  their  persons,  and  the  judgment  is  erroneous.  Ogle  v. 
Coffey,  1  Scam.  239 ;  BiUingaU  v.  Gear,  3  Scam.  5T5. 

Judgment  reversed  and  cause  remanded. 

Jitd gment  i^eversed. 


Thomas  Dyer,  Impleaded,  etc..  Appellant,  ik  Edward  B.  Tal- 
cott, Appellee. 

APPEAL  FJIOM  COOK   COUNTY  COUKT  OF  COMMOX  PLEx\S. 

In  an  action  on  the  case  for  damages,  for  injuries  sustained,  the  burthen  of  proof 
is  on  tlie  jihuntitf,  to  show  that  he  exercised  due  care  and  caution,  or  that  his 
own  neglig-eiiee  did  not  contribute  to  produce  the  injury  complained  of,  as 
Avell  as  tliat  the  injury  was  produced  by  the  negligence  of  the  delendant. 

This  was  an  action  on  the  case,  brought  bj  the  appellee 
against  the  appellant,  to  recover  for  damages  done  to  the  steam 
tug  Seneca,  owned  by  the  appellee,  by  reason  of  the  unlawful 
obstruction  of  Chicago  river,  by  the  appellant,  in  placing  across 
it  a  rope,  and  negligently  suffering  it  to  remain,  upon  which  the 
tug  ran  afoul,  causing  injury  to  the  tug,  and  detaining  her  from 
her  business,  in  making  repairs,  etc. 

The  cause  was  tried  before  J.  M.  Wilson,  Judge,  and  a  jury, 
at  March  Vacation  term,  1854.  Verdict  and  judgment  for 
$180. 

The  instruction  upon  which  the  decision  is  made,  is  set  out  in 
the  opinion  of  the  court. 

E.  S.  Williams  and  Higgins,  Beckwitii  and  Steotiieu,  for 
Appellant. 

Arnold,  Larned  and  Lay,  for  Appellee. 

Caton,  J.  The  com-t  below  undoubtedly  erred  in  refusing  to 
instruct  the  jury  as  requested  by  the  defendant  below.     That 
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request  was  as  follows  :  "  That  the  burthen  of:  proof,  in  this 
action,  is  upon  the  plaintiff,  to  show  not  only  that  the  defendant 
was  guilty  of  negligence,  but  that  he,  himself,  was  not  guilty  of 
negligence  or  carelessness."  Inthc case  oi  The  ^^urora Brcmch 
Bail  Road  Company  v.  Grimes,  13  111.  R.  585,  this  court  had 
occasion  to  examine  the  question  here  presented  with  some  care, 
and  the  rule  there  laid  down  is,  that  the  ))urtlien  of  proof  is  on 
the  plaintiff,  to  show  that  he  exercised  due  care  and  caution,  or 
that  his  own  negligence  did  not  contribute  to  produce  the  injury 
complained  of,  as  well  as  that  the  injury  was  produced  by  the 
negligence  of  ,the  defendant,  and  that  is  the  precise  question 
involved  in  this  instruction,  and  which  the  court  refused  to  give. 
The  authorities  referred  to  in  that  case,  fully  sustain  this  posi- 
tion, and  it  is  not  deemed  necessary  to  re-examine  them  here. 
We  do  not  deem  it  advisable  to  enter  into  an  examination  of 
the  evidence,  to  ascertain  whether  a  custom  was  proved,  as  con- 
tended for,  or  whether  negligence  was  proved  on  the  part  of  the 
plaintiff  or  defendant,  or  whether  the  damages  allowed  by  the 
jury  were  too  high.  Those  are  questions  of  fact,  Avhich  must 
be  submitted  to  another  jury,  under  the  influence  of  proper 
instructions. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  rcvc7\sed. 


Matthew  Laflin,  Appellant,  v.  Augustus  Heuiungton  el  aL, 

Appellees. 

APPEAL  FROM  COOK  COUNTY  COUPtT  OF  COMIION  PLEAS. 

An  execution  issued  after  the  deatli  of  the  judgment  debtor,  is  void,  and  if  a 
sheriff  sells  land  under  it,  his  deed  for  the  land  is  a  nullity.  Yet  such  a  title, 
in  the  hands  of  a  third  grantee,  coupled  with  seven  years'  successive  actual  pos- 
session, in  the  absence  of  fraud,  is  claim  and  color  of  title  within  the  meaning 
of  the  first  section  of  the  Act  of  the  second  of  March,  1839,  entitled  "  An  Act  to 
quiet  possessions,  and  conflrra  titles  to  land." 

Under  the  Act  of  1839,  the  payment  of  taxes  must  be  co-extensiAC  with  the 
party's  color  of  title  and  possession,  claimed  b}'^  liim,  or  to  some  distinct  part 
thereof,  capable  of  ascertainment  by  metes  and  bounds,  or  to  some  undivided 
interest  therein,  capable  of  determination  by  computation. 

To  claim  the  benefit  of  this  act,  a  party  must  pay  all  the  taxes  legally  assessed 
upon  the  laud  embraced  in  his  paper  title,  and  covered  by  his  possession. 

The  payment  of  taxes  on  an  undivided  twelve  acres  of  a  tract  of  land,  assessed  as 
thirteen  acres,  is  not  a  paymentoftaxes  within  the  meaningofthesaidsection 

This    cause  was  tried  by  the  Court,  J.  M.  Wilson,  Judge, 
presiding,  at  February  term,  1854,  of  the  Common  Pleas  for 
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Cook  County.  The  Court  found  the  issues  for  the  plaintiffs,  and 
the  defendant  guilty  of  withholding  the  premises  described  in 
the  declaration,  and  rendered  judgment  that  plaintiffs  recover 
the  same.  Motion  for  a  new  trial  by  defendant,  and  overruled. 
The  defendant  brings  the  case  to  this  court  by  appeal. 

C.  Beckwith  and  I.  N.  Arnold,  for  Appellant. 

G.  GooDiiicii  and  G.  Manniere,  for  Appellees. 

Skinneu,  J.  This  was  an  action  of  ejectment  brought,  on  the 
13th  day  of  February,  1854,  by  Herrington  and  eight  others, 
against  Lafliu,  to  recover  nine-tenths  of  the  whole,  and  nine- 
elevenths  oE  the  remaifning  tenth  of  the  following  premises  : 

That  part  of  the  north-west  fractional  quarter  of  section  22, 
T.  39  N.,  R.  14  east  of  the  third  principal  meridian,  bounded 
north  by  that  part  of  said  quarter  section,  conveyed  by  James 
Hen-ington,  and  Charity,  his  wife,  to  John  S.  Wright,  by  deed, 
bearing  date  December  3rd,  1834,  recorded  in  book  B,  page 
295,  of  the  records  of  Cook  county;  west  by  the  west  line  of 
said  quarter  section  ;  south  by  land  conveyed  by  James  Herring- 
ton, and  Charity,  his  wife,  to  Truman  G.  Wright,  by  deed,  bear- 
ing date  June  3rd,  1835,  recorded  in  book  H,  of  deeds,  page 
118  ;  and  on  the  east  by  Lake  Michigan. 

Laflin  filed  his  plea  of  not  guilty,  and  stipulated  that  at  the 
time  of  the  commencement  of  the  suit,  he  claimed  title  to  the 
premises.  A  jury  was  waived,  the  cause  was  tried  by  the  court, 
and  judgment  of  recovery  in  fee  was  rendered  for  plaintiffs,  of 
the  interest  in  their  declaration  claimed.  Laflin  appealed,  and 
assigns  for  error  the  rendition  of  this  judgment.  The  record 
being  voluminous,  only  such  portions  of  it  will  be  referred  to  as 
may  be  essential  to  the  points  decided  in  this  opinion. 

On  the  trial,  the  plaintiffs  proved  that  the  land  was  patented 
by  the  United  States  to  James  Herrington  ;  that  James  Herring- 
ton died  in  March,  1839,  and  that  the  interest  in  the  plaintiffs' 
declaration  claimed  in  the  land,  descended  to  the  plaintiffs 
through  said  James  Herrington. 

Laflin  proved  a  judgment,  rendered  in  the  circuit  court  of 
Cook  county,  on  the  12th  day  of  March,  1838,  in  favor  of 
Harmon  and  Loomis,  against  James  Herrington  ;  that  an  exe- 
cution against  said  Herrington  issued  upon  said  judgment,  on 
the  8th  day  of  July,  1840 ;  that  the  same  was  levied  upon  the 
interest  of  said  Herrington  in  the  north-west  fractional  quarter 
of  section  22,  T.  39  N.,  R.  14  east  of  the  third  principal 
meridian,  and  a  deed  of  the  sheriff  of  Cook  county,  under  sale 
npon  said  execution,    to  Giles    Spring,    dated  12th   February, 
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1842 ;  tliut  Spring  conveyed  the  same  land  to  William  H. 
Brown,  14tli  July,  1842,  and  that  Brown  conveyed  the  same 
land  to  Laflin,  February  18,  1853. 

Laflin  proved  that  he  and  Brown,  under  whom  he  claimed, 
had  hud  actual  possession  of  the  land,  (without  residence,)  for 
seven  successive  years,  prior  to  1854,  and  up  to  the  commence- 
ment of  the  suit ;  that  they  had  paid  the  taxes  on  the  land  for 
the  years  1848,  1840,  1850,  1851,  1852  and  1853,  before  the 
commencement  of  the  suit,  and  that  they  paid  the  taxes  of  1847 
on  an  "undivided  twelve  acres  of  the  tract."  It  was  proved 
that  the  records  of  Cook  county  showed  that  the  tract  was 
assessed  for  the  taxes  of  1847,  as  thirteen  acres  of  land;  that 
the  taxes  of  that  year  are  marked  on  the  records  as  paid  on  an 
undivided  twelve  acres,  and  that  they  were  unpaid  on  one  acre, 
as  appears  by  said  records,  and  that  on  the  4th  day  of  July, 
1848,  one  acre  of  the  tract  was  sold  for  the  taxes  of  1847,  to 
William  H.  Brown. 

The  question  presented  is,  whether  Laflin  is  within  the  pro- 
visions of  the  first  section  of  the  act  of  2nd  of  March,  1839. 
The  execution  under  which  the  hind  was  sold  to  Spring,  having 
issued  after  the  death  of  James  Ilerrington,  the  judgment 
debtor,  was  void,  and  the  sheriff's  deed  to  him,  a  nullity. 
Pricketl  v.Hartsuck,  15  111.  279;  Broivn  v.  Parker,  15  111.  307. 

Although  Laflin's  title  is  void,  by  reason  of  the  death  of  the 
judgment  debtor  prior  to  the  issuing  of  the  execution,  upon 
which  the  land  was  sold  by  the  sheriff  to  Spring,  we  hold  his 
title,  coupled  with  seven  years'  successive  actual  possession,  in 
the  absence  of  fraud,  "  claim  and  color  of  title  made  in  good 
faith,"  within  the  meaning  of  the  first  section  of  said  act.  (a) 

As  the  views  of  this  court,  upon  the  construction  to  be  given 
this  section,  will  appear  in  an  opinion  delivered  in  another  case, 
decided  at  the  present  term,  it  is  unnecessary  here  to  state  them. 

But  we  do  not  think  Laflin  has  proved  the  payment  of  "  all 
the  taxes  legally  assessed  upon  such  land,"  for  the  seven  years 
of  possession,  within  the  meaning  of  this  section.  The  purchase 
of  one  acre  of  the  tract,  for  the  taxes  of  1847,  by  Brown,  was 
not  a  payment  of  the  taxes  as  to  that  acre.  Irving  v.  Browndl . 
11  111.  402. 

Under  the  act  of  1839,  the  payment  of  taxes  must  be  co-ex- 
tensive with  the  party's  color  of  title  and  possession,  so  far  as 
the  color  of  title  and  possession  relate  to  the  lands,  for  the  re- 
covery of  which  the  suit  is  brought,  or  to  some  distinct  part 
thereof,  capable  of  ascertainment  by  metes  and  bounds,  or  to 
some  undivided  interest  therein,  capable  of  determination  by 
computation. 

Land  has  boundaries ;    is    known    and   ascertained   by   such 

(a)  See  Prickett  vs.  Ilartsuck,  15  Ul.  R.  270  and  uotus  Uiei-cto. 
(&)  Bowman  VS.  Wettig,  30  lU.  R.  428. 
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boundaries  ;  the  quantity  is  necessarily  no  part  of  the  descrip- 
tion ;  an  undivided  interest  in  lands  is  known  and  ascertained 
by  its  measure,  or  aliquot  portion  of  the  "whole  tract,  described 
by  certain  boundaries. 

"Twelve  acres,"  or  "twelve  undivided  acres,"  of  a  tract  of 
land,  are  not  twelve  acres  fixed  by  certain  boundaries,  nor  are 
they  an  undivided  portion  of  a  whole  tract,  as  one-fifth,  one- 
ninth,  and  so  forth.  A  deed  for  "  twelve  acres"  of  a  tract  of 
land,  described  by  its  metes  and  bounds,  could  convey  nothing. 
The  land  could  not  be  found,  pointed  out,  nor  could  possession 
of  it  be  given.  Nor  is  "twelve  acres  undivided,"  of  a  tract  of 
land,  having  fixed  boundaries,  any  certain  description,  of  itself, 
of  an  interest  in  the  whole  tract.  It  is  no  definite  portion  of 
the  whole,  capable  of  ascertainment  by  reference  to  the  de- 
scription. 

What  is  left  for  the  plaintiffs  to  recover,  of  the  tract  of  land 
de  scribed  in  their  declaration,  in  this  action,  and  of  what  land, 
or  of  what  interest  in  the  land  described,  could  a  writ  of  resti- 
tution be  executed  ? 

These  questions  cannot,  from  the  record  in  this  case,  be 
answered.  The  area,  or  quantity  of  land  in  the  fi-actional  quar- 
ter section,  and  also  within  the  metes  and  bounds  of  the  land 
described  in  the  plaintiff's  declaration,  is  wholly  uncertain.  We 
cannot  assume  that  the  tract  of  land  contains  thirteen  acres ; 
nor  can  we  assume  that  the  taxes  paid  on  an  "undivided 
twelve  acres,"  were  paid  on  any  particular  portion  of  the 
tract  containing  twelve  acres,  nor  upon  twelve- thirteenths,  or 
any  other  undivided  portion   of  the  whole  tract. 

The  statute  operates  to  bar  the  right,  and  the  same  reasons, 
as  to  certainty   of   description,  apply  as  in    cases  of  conveyance- 
by  deed,  (a) 

What,  in  this  case,  does  the  pajTuent  of  taxes  shown,  bar  the 
plaintiff  from  recovering  ? 

This  can  only  be  ascertained  by  knowing  upon  Avhat  land,  or 
upon  what  interest  in  the  entire  tract,  Laflin,  and  those  under 
whom  he  claims,  have  paid  the  taxes  for  the  seven  years  ;  and 
from  the  proof  in  the  record,  it  cannot  be  determined  upon  what 
part  of  the  tract,  nor  upon  what  portion,  undivided  of  the  whole, 
they  have  paid  such  taxes. 

To  bring  Laflin  within  the  provisions  of  the  first  section  of 
the  act  of  1839,  it  is  necessary  that  the  proof  show  that  he,  and 
those  under  whom  he  claims,  had  actual  possession  of  the  land, 
under  claim  and  color  of  title  made  in  good  faith,  for  seven 
successive  years,  and  that  he  and  they  had  paid  the  taxes  during 
that  period,  on  the  land,  or  on  some  ascertained  part  thereof,  or 
undivided  portion  of  the  same.  Judgment  affirmed. 

(a)  Hughes  vs.  Stricter  2t  HI.  R.  650;  Shackolford  vs.  Bailoy  35  Id.  391. 
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Separate  Opestion  by  Caton,  J.  I  shall  embrace  this  occa- 
sion to  express  my  views  in  a  very  few  words,  upon  the  first 
section  of  the  limitation  law  of  1839,  so  far  as  it  is  necessarily 
involved  in  the  record  before  us.  If  the  record  speaks  the 
truth,  it  is  undeniable  that  the  whole  of  the  taxes,  on  tlie  land 
in  controversy,  for  the  year  1847,  were  not  paid.  Brown  paid 
the  taxes  on  some  undivided  portion  of  the  land,  but  upon  no 
part  were  all  the  taxes  paid,  either  by  him  or  any  one  else. 
Assuming  that  there  were  precisely  thirteen  acres  in  the  tract, 
then  he  piiid  twelve- thirteenths  of  the  taxes  upon  the  whole 
tract,  and  upon  each  part  thereof,  and  no  more.  Originally  his 
paper  title  extended  to  the  whole  tract.  Subsequently  he  sold 
one  specified  acre  of  it.  Admitting  that,  by  selling  a  part,  he 
could  circumscribe  his  paper  title  so  as  to  relieve  himself  from 
the  payment  of  the  taxes  upon  the  portion  sold,  still,  if  I  under- 
stand that  statute,  it  required  him  to  pay  all  the  taxes  due  upon 
the  portion  retained,  and  to  which  his  paper  title  did  extend, 
nnder  which  he  claimed  to  hold  and  occupy  the  premises,  and 
the  possession  of  which  is  now  sought  to  be  defended  under  the 
statute.  The  language  of  the  statute  is  this:  "Every  person 
in  the  actual  possession  of  lands  or  tenements,  under  claim  and 
color  of  title  made  in  good  faith,  and  who  shall,  for  seven  suc- 
cessive years,  continue  in  such  possession,  and  shall  also,  during 
said  time,  pay  all  taxes  legally  assessed  on  such  lands  or  tene- 
ments, shall  be  held  and  adjudged  to  be  the  legal  owner  of  such 
lands  or  tenements,  to  the  extent  and  according  to  the  pm-port 
of  his  or  her  paper  title."  Now,  unless  the  payment  of  a  part 
of  the  taxes,  satisfies  the  requirements  of  a  statute  which  de- 
clares that  he  shall  pay  all,  then  the  demands  of  the  statute 
were  not  answered,  and  the  defendant  could  not  claim  its  bene- 
fits. All  does  not  mean  a  part,  but  it  means  the  whole.  This 
is  a  simple  truism,  not  to  be  reasoned  upon,  and  is  supposed  to 
be  incapable  of  denial,  where  our  language  is  understood.  He 
was  bound,  then,  to  pay  all  the  taxes  legally  assessed  upon  the 
land  embraced  in  his  paper  title,  and  covered  by  his  possession. 
This  he  did  not  do,  unless  we  assume  to  falsify  the  record,  upon 
which  alone  we  have  a  right  to  adjudicate.  I  can  see  no  legal 
mode  of  getting  over  or  around  this  conclusion. 

Whether  he  could  or  could  not  contract  his  possession,  and 
limit  his  paper  title,  by  disposing  of  a  part  of  the  land  during 
the  seven  years,  so  as  to  exonerate  himself  from  the  obligation 
to  continue  to  pay  all  the  taxes  upon  the  original  tract  embraced 
in  his  paper  title,  I  do  not  express  an  opinion.  It  is  enough 
that  he  did  not  pay  all  of  the  taxes  upon  any  part  of  the  laud, 
the  possession  of  which  is  now  sought  to  be  defended  under  the 
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statute.     Its  provisions  have  not  been  complied  with,  and  con- 
sequently it  cannot  afford  any  protection  to  the  defendant  below. 
I  am  very  clear  that  the  judgment  should  be  affirmed. 
Opinion  of  C.  J.  Scates,  post  572. 


Philander  Eddy  et  al.^  Appellants,  v.  George  Brady,  Appellee. 

APPEAL  FROM  GRlINDr. 

In  a  plea  of  abatement,  which  traverses  the  affidavit  upon  which  an|  attachment 

issued,  oyer  of  the  affidavit  need  not  be  craved. 
The  affidavit  is  the  foundation  of  tlie  suit,  and  is  a  part  of  the  record. 
Where  an  affidavit  for  an  attachment  states  tliat  the  defendant  left  the  State  with 

an  intention  to  remove  his  effects,  to  defraud  creditors,  a  plea  in  abatement, 

which  traverses  the  affidavit,  is  not  double. 
The  judgment  for  the  defendant  in  a  plea  in  abatement,  whether  it  be  on  an  issue 

of  fact  or  law,  is  that  the  writ  be  quashed. 
Alter  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court  cannot 

grant  leave  to  reply  to  the  plea. 

This  cause  was  heard  before  Randall,  Judge,  at  March  term, 
1855,  of  Grundy  Circuit  Court. 

T.  L.  Dickey,  for  Appellants. 

Glover  and  Cook,  for  Appellee. 

SkinneRj  J,  Eddy  and  Watkins  sued  out  of  the  circuit  court 
of  Grundy  county,  an  attachment  against  the  estate  of  Brady. 
The  affidavit  alleges  that  Brady  had  departed  from  the  State, 
with  the  intention  of  having  his  effects  removed  from  the  same, 
to  the  injury  of  his  creditors. 

Brady  pleaded  in  abatement,  traversing  this  allegation  of  the 
affidavit.  Eddy  and  Watkins  demun-ed  generally  to  the  plea ; 
the  court  overruled  the  demurrer.  Eddy  and  Watkins  moved 
for  leave  to  reply ;  the  court  overruled  their  motion,  and  ren- 
dered final  judgment  that  the  writ  be  quashed.  Eddy  and 
Watkins  appealed  to  this  court,  and  assign  for  error,  the  over- 
ruling their  demurrer  to  the  plea,  and  the  refusal  of  the  court 
to  allow  them  to  reply  to  the  plea  in  abatement. 

The  appellants'  counsel  contend  that  the  plea  is  defective  ; 
first,  because  it  does  not  crave  oyer,  and  set  out  the  affidavit ; 
second,  because  it  is  double,  in  traversing  the  whole  of  the  alle- 
gation of  the  affidavit  above  set  forth. 
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There  was  no  occasion  to  crave  oyer  of  the  affidavit  and  set 
it  out  in  the  plea.     The  affidavit  must  be  treated  as  a  part  of 
the  record,  and  there  was  no  occasion,  if  so  treated,  to  crave 
oyer  of  it,  or  to  set  it  out  in  the  plea.     It  is  the  foundation  of 
the  proceeding,  on  file  in  the  court,  a  part  of  the  record  of  the 
cause,  and  to  crave  oyer  of  it,  when  accessible  to  both  parties, 
would  be  a  senseless  form,  (a)  Oyer  is  craved,  and  granted  by  the 
court,    where    some    writing,   usually   upon   which    the    suit    is 
brought,  is  in  possession  of  the  opposite  party,  not  accessible  to 
the  party  craving  oyer,  and  required  by  him  for  the  purpose  of 
ascertaining  on  inspection,  whether  the  same  is  genuine,  and  for 
the  purpose  of  pleading.      Maso7i  v.   Buckmasler,  Breese,  9  ; 
Giles  V.  Shaiv,  ibid.  169 :  Tidd's  Prac.  586  ;  1  Chitty'sPl.  464. 
We  do  not  regard  the  plea  as  double.     It  does  not  present 
different  defenses.     The  allegation  of  the  affidavit  and  which 
the  plea  traverses,  is  in  its  nature  single,   and   upon  the  truth  of 
it,  the  jurisdiction  of  the  circuit  court  is  based.     This  allegation 
is    simply    denied,  with  a  conclusion  to   the   contrary,   and  the 
common  similiter  only  is  required  to  form  a  complete  issue.   (6) 
Brady  may  have  departed  the  State,    and  yet  not  Avith  the 
intention  of  having  his  effects  removed  from  the  same,  to  the 
injury  of  his  creditors.     He  may  have  had  the  intention  of  hav- 
ing his  effects  removed  from  the  State,    and  yet  not  have,  in 
fact,  departed  the  State.     In  either  case  his  effects  could  not 
be  attached  under  the  affidavit  in  this  case.     The  whole  allega- 
tion must  have  been  true,  to  justify  the  attachment,   and  the 
statute  expresslv  authorizes  this  plea,  "  traversing  the  facts  in 
the  affidavit."     R.  S.  65,  Sec.  8. 

Another  question  arises  upon  the  decision  overruling  the 
demurrer.  The  demurrer  is  general,  and  duplicity  in  pleadino^ 
can  only  be  taken  advantage  of  by  special  demurrer. 

Demurrers  to  pleas  in  abatement,  may  be  an  exception  to  this 
rule,  but  it  is  unnecessary  to  decide  this  point,  as  the  plea  in 
this  case  is  held  good,  even  in  special  demurrer.  1  Chittv's  PI. 
499 ;  ibid.  701  ;  Tidd's  Prac.   638. 

Did  the  court  err,  in  refusing  leave  to  reply  to  the  pica  in 
abatement?  Pleas  in  abatement  being  dilator}'  defenses,  are  not 
favored  ;  they  are  not  amendable,  they  must  be  interposed  at 
the  first  opportunity ;  yet,  if  a  demurrer  is  sustained  to  such  a 
plea,  the  judgment  is  respondeat  ouster,  and  the  defendant  may 
plead  to  the  action. 

Why,  then,  upon  principle,  Avhere  the  dennmcr  is  overruled, 
the  judgment  should  be  final,  and  the  plaintiff  should  not  be 
allowed  to  take  issue  upon  the  truth  of  the  plea,  seems  difficult 
to  comprehend,  and  an  anomaly  in  pleading.  But  such  is  the 
law,  and  the  legislature  alone  is  competent  to  change  it.  (c) 

(a)  Mc'Kmshy  vs.  Peimover,  1  Scam  R.  3-0  ami  notes. 
(fi)  Uidgeway  vs.  Smith,  17  111.  II.  34. 
(c)  Slatfjivs.  Peoplf,  21  Ul.  R.  il). 


308  OTTAWA, 

Dunning  et  al.  v.  Matthews. 

The  judgment  for  the  defendant  in  a  plea  in  abatement, 
whether  it  be  on  an  issue  in  fact  or  in  law,  is,  that  the  "\mt  be 
quashed.  The  authorities  are  uniform  on  this  point.  Tidd's 
Prac.  642 ;  1  Chitty's  PI.  501 ;  Stephens'  PI.  107 ;  Gould's  PL 
299,  Sec.  159.  (a) 

It  has  twice  been  decided  by  this  court,  that  after  demurrer 
to  a  plea  in  abatement  overruled,  the  court  cannot  grant  the 
plaintiff  leave  to  reply  to  the  plea.  Motherell  v.  Reavers,  2 
Gil.  69  ;  McKinney  v.  Pennoyer  et  al.,  1  Scam.  319.  These 
cases  are  decisire  of  the  point.  (6) 

Judgment  affirmed. 

{a)  Ridgeway  vs.  Smith,  17  111.  E.  35. 
(6)  Cushman  vs.  Savage,  20  111.  R.  330. 


JosiAH  D.  Dunning  et  al.,  Plaintiffs  in  Error,  v.  Robert  N. 
Matthews,  Defendant  in  Error,  and  Same  v.  Same, 

ERKOR  TO  DU  PAGE. 


In  an  action  of  trespass  for  breaking  a  close,  etc.,  the  defendants  undertook  to 
justify,  by  showing  that  they  entered  by  authority,  to  open  a  highway,  etc.,  and 
offered  certain  certified  copies  from  the  town  clerk,  sho^^ing  that  the  highway 
was  legally  laid  out  and  opened,  but  not  that  assessment  of  damages  for  so 
opemng  highway  was  ever  duly  returned  to  the  justice,  or  deliverecl  to  com- 
missioners, or  by  the  commissioner  to  supervisor,  and  by  him  laid  before  the 
board  of  supervisors,  or  that  a  tax  was  assessed,  or  the  damages  tendered  to 
the  lolaintift'.  Held  :  that  the  court  properly  rejected  the  evidence  offered,  un- 
less it  was  followed  by  the  other  essential  proofs  reciuii'ed  by  the  statute,  to 
complete  the  laying  out  of  the  highway. 

It  was  admitted  by  the  parties,  that  the  road  mentioned  in 
the  pleas  filed  by  defendants,  is  laid  out  upon  the  close  men- 
tioned in  the  declaration,  but  plaintiff  denies  that  the  road  was 
legally  laid  out.  The  defendants  admitted  that  they  entered 
said  close  where  they  claim  said  road  to  be,  and  threw  down  a 
fence,  Th-e  defendants  then  offered  in  evidence,  certified  copies 
of  the  records  and  papers  in  the  office  of  the  clerk  of  the  town 
of  Big  Rock,  Kane  county,  showing  (as  they  claim,)  that  the 
road  in  question,  was  duly  and  legally  laid  out  and  opened. 
The  plaintiff  objected  to  the  admission  of  these  copies,  and  the 
Com't,  Randall,  Judge,  presiding,  rejected  them.  The  de- 
fendants excepted,  and  assign  for  error  the  rejection  of  this 
evidence,  offered  by  the  defendants.  A  motion  for  a  new  trial 
was  overruled.  These  actions  were  commenced  in  Kane,  but 
taken,  by  change  of  venue,  to  Du  Page  County.     Verdict  and 
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judgment  for  the  appellee,  in  the  Circuit  Court  of  Du  Page,  at 
April  term,  1854. 

Glover  and  Cook,  for  Appellees. 

Farnswoutii  and  Burgess,  for  Appellant. 

Caton,  J.  The  cases  are  alike,  and  present  precisely  the 
same  questions.  Matthews  sued  Dunning  and  others  for  tres- 
pass, in  breaking  and  entering  his  close.  The  defense  set  up 
was,  that  the  locus  in  quo  Avas  a  public  highway,  and  that  Dun- 
ning, as  overseer  of  highways,  and  the  other  defendants,  as  his 
servants,  entered  the  premises  for  the  purpose  of  opening  and 
working  the  same,  as  such  highway. 

In  order  to  determine  the  questions  here  presented,  it  is 
necessary  to  examine  the  law  authorizing  the  laying  out  of  new 
roads.  That  is  found  in  the  24th  article  of  the  township  or- 
ganization law  of  1849. 

The  first  section  of  that  article  authorizes  any  person  liable 
to  be  assessed  for  road  labor  in  a  town,  to  apply  to  the  commis- 
sioners of  highways  to  lay  out  a  new  road,  which  application 
shall  be  in  wi'iting. 

The  second  section  directs  the  commissioners  of  highways, 
to  have  any  new  road  which  they  may  lay  out,  to  be  sm-veyed, 
and  to  incorporate  the  suiTey  in  an  order,  to  be  signed  by  them, 
and  to  file  and  record  the  same  with  the  tOAvn  clerk. 

The  third  section  requires  the  town  clerk  to  post  a  copy  of 
such  order. 

The  fourth  section  forbids  the  laying  out  of  a  new  road 
through  cultivated  or  inclosed  land,  without  the  consent  of  the, 
owner,  unless  twelve  reputable  freeholders  shall,  on  oath,  cer- 
tify such  road  to  be  necessarj'. 

The  fifth  section  requires  the  person  applying  for  such  road 
to  post  a  notice,  describing  the  proposed  road,  and  stating 
the  time  and  place  when  the  twelve  freeholders  shall  meet  to 
consider  of  it. 

The  sixth  section  requires  the  freeholders  to  be  sworn,  to 
examine  and  certify  as  to  the  necessity  of  the  road. 

The  seventh  section  requires  them  to  examine  and  certify  to 
the  commissioners  of  highways. 

The  eighth  section  requires  the  commissioners,  before  they 
shall  determine  to  lay  out  the  road,  to  notify  the  occupant  of 
the  land  of  the  time  and  place  of  their  meeting  to  decide  upon 
the  application. 

The  ninth  section  requires  the  commissioners  to  meet  at  the 
time  and  place  thus   specified,  and  hear   the   parties.     If  they 
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shall  determine  to  lay  out  such  road,  they  shall  file  a  certificate 
thereof  -with  the  town  clerk. 

The  tenth,  eleventh,  twelfth,  and  thirteenth  sections  author- 
ize the  commissioners  to  agree  with  the  owner  of  the  land  as 
to  the  amount  of  damages,  and  in  case  of  disagreement,  pro- 
vide the  mode  of  assessing  the  damages. 

The  fourteenth  section  requires  the  verdict  of  the  jury  who 
assess  the  damages,  to  be  delivered  to  the  commissioners  of 
highways,  who,  by 

The  fifeenth  section,  are  required  to  deliver  a  copy  of  such 
verdict  or  assessment  to  the  supervisor  of  the  town,  with  a 
statment  of  the  costs,  who  shall  lay  it  before  the  board  of 
supervisors,  who  are  authorized  to  inquire  into  the  propriety  of 
the  assessment,  and  to  increase  or  reduce  the  amount  thereof. 

The  sixteenth  section  requires  that  the  amount  of  the  dam- 
ages and  costs  shall  be  levied  and  collected  within  the  town 
within  which  the  road  is  situated ;  the  money,  when  col- 
lected, to  be  paid  to  the  commissioners,  by  whom  it  shall  be 
paid  out  to  satisfy  the  damages  and  costs. 

These  are  all  the  provisions  of  the  act  which  are  necessary  to 
be  considered  in  this  case. 

The  cause  was  tried  by  the  court,  and  upon  the  trial  the  de- 
fendants offered  in  evidence  certified  copies  of  papers  fi'om  the 
office  of  the  town  clerk,  showing,  it  may  be  admitted,  a  sub- 
stantial compliance  with  the  first  thirteen  sections  of  the  article 
referred  to,  for  the  alteration  and  re-location  of  the  road  in 
question,  and  that  the  commissioners  had  notified  JNIatthews  to 
remove  his  fences  from  the  road,  as  re-located.  It  appeared 
from  this  evidence,  that  fifty  dollars,  damages,  were  assessed  to 
Matthews,  for  the  alteration  of  the  road  on  the  premises  in  ques- 
tion. The  evidence  did  not  show  that  the  assessment  of  dama- 
ges was  returned  to  the  justice,  who  summoned  the  jury  to 
assess  the  damages,  or  that  it  was  delivered  to  the  commission- 
ers, as  required  by  the  fourteenth  section,  or  that  the  commis- 
sioners delivered  a  copy  thereof  to  the  supervisor,  or  :jhat  the 
supervisor  laid  it  before  the  board  of  supervisors  of  the  county, 
or  that  the  board  ever  acted  thereon,  as  required  by  the  fif- 
teenth section,  or  that  any  tax  was  ever  assessed,  by  the  board 
of  supervisors,  upon  the  town,  for  the  payment  of  the  damages, 
as  required  by  the  sixteenth  section,  or  that  the  damages  were 
ever  paid  or  tendered  to  the  plaintiff  in  any  way.  The  evidence 
thus  offered  by  the  defendants  was  rejected  by  the  court  condi- 
tionally, the  court  stating  to  the  defendants,  that  if  they 
proposed  to  follow  up  the  evidence  offered,  with  such  evidence 
as  would  make  it  material,  it  would  be  admitted,  but  no  other 
evidence  was  offered. 
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It  cannot  be  contended  -with,  any  degree  of  propriety,  that  the 
evidence  offered  showed  such  a  progress  in  the  proceedings,  for 
the  re-location  of  this  road,  as  vested  in  the  public  the  right  to 
open  and  use  it  as  a  public  highway.  Those  proceedings  were 
still  inchoate  and  incomplete.  The  final  authority,  the  board  of 
supervisors,  never  acted  upon  the  question  of  damages,  or  in 
any  way  had  it  before  them  for  consideration.  Until  they  had 
acted  upon  the  question  of  damages,  the  assessment  of  the  jury 
created  no  claim  in  favor  of  the  plaintiff  for  damages,  or  liabil- 
ity against  the  town  to  pay  them.  All  was  still  discretionary 
with  the  board  of  supervisors.  They  had  still  to  fii  the  amount 
of  damages  to  be  paid,  and  to  assess  a  tax  upon  the  town  for  its 
payment.  Until  that  was  done,  the  plaintiff"  had  no  assurance 
even  that  his  damages  would  ever  be  paid,  and  it  would  be 
inconsistent  with  the  fundamental  principles  of  law,  and  of 
right,  to  appropriate  the  plaintiff's  land  to  the  use  of  the  public 
till  he  was  paid  for  it,  or  secured  to  be  paid.  If  he  had  not  the 
right  to  hold  possession  till  the  damages  were  actually  paid,  he 
certainly  had  the  right  to  hold  it  till  it  was  definitely  settled 
that  those  damages  should  be  paid,  and  the  means  provided  by 
the  law  to  secure  their  payment,  had  been  complied  with. 
When  the  court  proposed  to  the  defendants  to  admit  the  evi- 
dence offered,  if  they  would  follow  it  up  by  the  further  evidence 
required  by  the  law,  they  refused  to  offer  such  further  evidence, 
or  to  give  the  court  any  assurance  that  such  evidence  existed, 
and  hence  we  must  conclude  that  the  provisions  of  the  law  had 
not  been  complied  with,  so  far  as  required  by  the  fifteenth  and 
sixteenth  sections  of  the  act.  Such  being  the  case,  the  court 
was  justified  in  terminating  the  case  at  once,  by  rejecting  the 
evidence  offered,  which,  as  it  stood,  was  irrelevant,  (a)  The  most 
cursory  glance  will  show  that  this  case  is,  in  no  degree,  like  that 
of  Rodgers  v.  Brant,  5  Gilman,  573,  which  was  relied  upon  to 
maintain  the  right  of  the  defendants  to  have  the  court  admit 
this  evidence,  and  to  consider  it,  although  it  Avas  substantially 
admitted  that  it  could  avail  the  defendants  nothing. 

The  judgment  of  the  circuit  court  must  be  afiirmed. 

Judgment  affirmed. 

(a)  Xortou  Vri.  Studley,  ]7  111.  K.  557;  and  post  305. 
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The  Board  of  Supervisors  of  De  Kale  County,  Plaintiff  in 
Error,  v.  James  H.  Beveridge,  Defendant  in  Error. 

EREOR  TO  DE  KALE. 

It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  Ihe  use  of  the  office  of 
the  Clerk  of  the  Circuit  Court. 

This  case  was  presented  to  the  Supreme  Court,  upon  an 
agreed  case,  showing,  that  the  defendant  in  error  was  clerk  of 
the  Circuit  Court  of  De  Kalb  county ;  that  during  his  clerkship 
he  had  furnished  for  the  necessary  use  of  the  Circuit  clerk's 
office,  fuel  and  lights,  and  that  thirty-six  dollars  and  forty-eight 
cents  would  be  a  just  allowance  therefor ;  that  the  county 
authorities  denied  that  they  were  legally  bound  to  pay  this  or 
any  other  sum.  The  case  was  submitted  to  J.  G.  Wilson,  Judge 
of  the  Circuit  Court,  at  October  term,  1854,  who  gave  judg- 
ment for  the  clerk  against  the  county. 

E.  L.  Mayo,  for  Plaintiff  in  Error. 

J.  H.  Beveeidge,  2jro  se. 

Caton,  J.  The  only  question  in  this  case  is,  whether  it  is 
the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  office  of 
the  clerk  of  the  circuit  court  ?  We  are  of  opinion  that  it  is 
the  duty  of  the  county  to  do  so.  It  is  the  duty  of  each  county 
to  pay  the  expenses  of  the  local  administration  of  justice  within 
the  county,  and  this  duty  arises  as  well  from  our  general  sys- 
tem of  county  organization,  as  from  express  statutes,  defining 
the  duties  of  counties  on  this  particular  subject.  Indeed,  but  a 
part  of  these  duties  which  have  always  been  recognized  as  devolv- 
ing upon  the  counties,  have  ever  been  defined  by  express  stat- 
ute. For  instance,  there  is  no  statute  expressly  declaring  that 
the  counties  shall  provide  furniture,  lights  and  fuel,  for  the  use 
of  the  circuit  court  when  in  session,  and  yet  to  deny  their  duty 
to  do  so,  would  substantially  suspend  the  administration  of  jus- 
tice in  the  several  counties,  for  there  are  probably  few  of  the 
circuit  judges  who  would  feel  willing  to  pay  for  the  lights  and 
fuel  consumed  during  the  terms  of  their  courts,  and  yet  there 
is  as  much  propriety  in  requiring  the  judges  to  do  this,  as  the 
clerk:  The  office  of  the  clerk  is  a  public  office,  connected  with 
the  administration  of  justice,  and  which  the  counties  are  by 
express  statute  required  to  furnish,  and  to  which  all  persons  in 
the  county  have  a  right  to  resort,  for  the  purpose  of  examining 
the   public    records,  and  for  the  transaction  of  other   business 
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connected  with  the  office,  and  it  is  the  duty  of  the  public  and 
not  of  the  clerk  to  provide  for  their  comfortable  accommoda- 
tion. The  clerk  is  bound  to  keep  his  office  open  at  all  reason- 
able hours  for  the  accommodation  of  the  public ,  -whether  he 
has  business  there  of  his  own,  or  that  for  which  he  is  entitled  to 
pay  or  not,  and  for  this  purpose  lights  and  fuel  are  necessary, 
and  there  is  no  reason  or  propriety  in  saying  that  the  clerk  shall 
bear  this  onerous  burthen  himself.  The  statute  has  not  speci- 
fied lights  and  fuel,  in  express  terms,  among  the  items  to  be  pro- 
vided by  the  county  for  the  clerk's  office,  and  yet  it  is  not 
sufficiently  furnished  for  the  convenient  and  comfortable  trans- 
action of  the  public  business  without  them.  In  provisions  of 
this  kind,  some  things  must  necessarily  be  implied.  By  what 
authority,  it  may  be  asked,  do  the  board  of  supervisors  of  De 
Kalb  county,  who  refused  to  pay  this  bill,  furnish  themselves 
with  lights  and  fuel,  («)  when  they  happen  to  meet  at  seasons  when 
they  are  indispensable  to  the  proper  transaction  of  their  busi- 
ness ?  We  presume  they  do  not  pay  for  them  out  of  their  own 
pockets,  and  yet  we  have  sought  in  vain  for  any  statute  author- 
izing them,  in  so  many  words,  to  pay  for  them  out  of  the  county 
treasury.  These  matters  are  not  discretionary  with  the  county 
authorities.  They  are  either  bound  to  pay  for  them,  or  they 
are  not  at  liberty  to»do  so,  Avithout  a  violation  of  their  trusts. 
We  think  they  are  bound  to  provide  them,  and  the  judgment 
must  be  affirmed.  (6) 

.{a)  And  blanks.    Coimtj-  of  Knox  vs.  Ames,  2-2  III.  E.  17.'). 
(ft)  But  not  for  Sherift',  20  Ul.  II.  120;  Armsby  vs.  Suiit'rvisor.s. 


Egbert  Moir,  impleaded,  etc..  Plaintiff  in  Error,  v.  Manassah 
Hopkins,  Defendant  in  Error. 

ERROR  TO  HENDERSON. 

All  who  aid,  command,  advise  or  countenance  the  commis.sion  of  tort,  by  another, 

or  who  approve  of  it  alter  it  is  done,  if  done  for  their  beuetit,  are  liable  in 

damages. 
If  a  tort  is  committed  by  an  agent,  in  the  course  of  his  employment,  while  acting- 

for  his  principal,  without  a  williul  departure  from  his  business,  the  principal, 

though  ignorant  of  the  act,  is  liable. 
Where  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expecting  he 

woidd  do  so  Avith  the  owner's  permission,  but  the  agent  misunderstanding  the 

instruction,  took  the  horses  without  leave,  and  in  using  them,  killed  one,  the 

principal  was  held  liahle  for  the  value  of  the  horse. 
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This  cause  was  heard  before  Wead,  Judge,  and  a  jury,  at 
April  term,  1855,  of  Henderson  Circuit  Court.  The  opinion  of 
the  court  gives  a  statement  of  the  case. 

Stewart  and  Goudy,  for  Plaintiff  in  Error. 

C.  M.  Harris,  for  Defendant  in  Ei-ror. 

Skinner,  J.  Trespass  by  Manassah  Hopkins  against  William, 
James  and  Robert  Moir,  for  killing  Hopkins'  horse.  The 
defendants  pleaded  not  guilty.  U^Don  the  trial,  the  plaintiff 
proved  by  William  Hopkins,  his  brother,  that  plaintiff  had 
worked  for  defendants  with  his  team  ;  that  while  he  was  at 
work  he  was  taken  sick,  and  went  home  leaving  his  team  with 
witness  ;  that  at  night,  witness  took  the  team  home,  where 
plaintiff  boarded,  and  kept  his  team ;  he  put  the  team  up 
and  fed  it  as  directed  by  plaintiff ;  that  the  next  day,  plaintiff 
being  still  sick,  witness  worked  for  defendants  ;  that  on  said 
day,  defendants  wanted  a  team  to  haul  lumber  in  their  mill-yard  ; 
that  early  in  the  morning,  defendant,  Robert  Moir,  directed 
iritness  to  go  and  see  if  he  could  not  hire  a  team  to  do  the 
hauling ;  that  witness  accordingly  endeavored  to  hire  a  team 
among  the  neighbors,  but  could  not  obtain  one  ;  that  when 
defendant,  Robert  Moir,  found  that  witness  had  been  unsuccess- 
ful in  hiring  a  team,  he  directed  witness  to  go  and  get  plaintiff's 
team  ;  that  witness  then  Avent  and  .got  plaintiff 's  team  out  of 
the  stable,  without  plaintiff 's  knowledge  or  consent,  and  took  it 
to  the  yard  and  used  it  for  defendants,  hauling  lumber  during 
that  forenoon;  that  in  the  afternoon,  defendants  wanted  some 
bricks  hauled  from  the  country,  a  distance  of  eight  miles,  and 
that  defendant,  James  Moir,  directed  witness  to  go  and  haul 
bricks;  that  witness  started  with  plaintiff's  team,  got  the 
bricks,  and  in  returning,  drove  partly  down  a  steep  hill  on  the 
road ;  that  as  he  got  part  way  down,  one  of  the  horses  was 
forced  over  the  bank,  fell  and  was  killed  ;  that  the  horse  was  of 
the  value  of  ^115 ;  that  witness  was  a  married  man ;  that  the 
plaintiff  was  his  brother,  was  an  unmarried  man,  lived  with  wit- 
ness, and  kept  his  team  at  the  stable  of  witness ;  that  for  some 
time  previous  to  the  time  plaintiff  was  taken  sick,  plaintiff  had 
been  in  the  employ  of  defendants  with  his  team,  hauling  lumber 
for  defendants  ;  that  plaintiff,  on  being  taken  sick,  went  to  wit- 
ness' house,  and  was  there  the  next  day,  when  witness  took  the 
team  ;  that  plaintiff  was  sick  and  confined  for  some  time  after 
the  horse  was  killed. 

The  jury  found  the  defendant,  Robert  Moir,  ^w«7/^,  assessed 
the  plaintiff's  damages  at  $115,  and  found  the  other  defendants 
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not  guilty.     Motion  for  new  trial  overruled,  and  judgment  on 
the  verdict. 

The  plaintift"  in  error,  llobert  Moir,  assigns  for  ciTor,  the 
giving  of  the  first  and  second  instructions  asked  for  by  the 
plaintiff  below,  and  the  refusal  of  a  new  ti'ial.  These  instruc- 
tions are  as  follows : 

Fu'st.  If  the  defendants,  or  either  of  them,  directed  the 
Avitness  to  go  and  get  the  plaintiff's  horses,  and  he  did  go  and 
get  them,  in  pursuance  of  such  directions,  without  the  assent, 
express  or  implied,  of  the  plaintiff,  the  person  giving  such 
instruction  is  a  trespasser. 

Second.  If  a  person  injures  personal  property  belonging  to 
another,  of  which  he  has  obtained  possession  by  a  trespass,  he 
is  liable  to  pay  for  such  injury. 

The  first  instruction,  construed  with  reference  to  the  facts 
before  the  jury,  and  in  the  sense  evidently  intended  by  the 
court,  and  understood  by  the  jury,  is  clearly  good  law.  The 
plaintiff  below,  Hopkins,  had,  with  his  team,  been  in  the  employ 
of  the  Moirs  ;  had  left  on  account  of  being  sick  ;  was  then  con- 
fined, and  his  team  was  idle.  The  Moirs  had  sent  their  agent 
among  their  neighbors  to  hire  a  team,  and  he  had  returned 
unsuccessful.  Robert  Moir  then  directed  the  same  agent  to 
"go  and  get"  Hopkins'  team.  He  did  so.  The  instruction  is 
based  on  the  hypothesis  of  a  command  by  the  Moirs  to  their 
agent,  to  go  and  take  Hopkins'  team,  and  the  evidence  war- 
ranted the  hypothesis.  If,  then,  Robert  Moir  directed  his 
agent  to  go  and  take  Hopkins'  team,  and  the  agent  did  so,  there 
can  be  no  question  of  his  liability  for  any  injury  done  to  Hop- 
kins' property  thereby. 

The  rule  of  law  is,  that  all  who  aid,  command,  advise,  or 
countenance  the  commission  of  a  tort  by  another,  or  who 
approve  of  it  after  it  is  done,  if  done  for  their  benefit,  are  lia- 
ble in  the  same  manner  as  they  would  be  if  they  had  done  the 
same  tort  with  their  own  hands.  Juclso7i  v.  Cook,  11  Barbour's 
R.  642  ;  1  Chitty's  PI.  208  ;  Stoiy  on  Agency,  Sec.  455. 

The  general  rule  is,  that  the  principal  is  liable  for  the  torts 
of  his  agent,  'done  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  or  justify,  or  participate  in,  or 
even  if  he  disapproved  of  them.  If  the  tort  is  committed  by 
the  agent  in  the  course  of  his  employment,  while  pursuing  the 
business  of  his  principal,  and  is  not  a  willful  departure  from 
such  employment  and  business,  the  principal  is  liable,  although 
done  without  his  knowledge.  Story  on  Agency,  Sec.  452  ;  Ful- 
ler v.  Voght,  13  El.  285  ;  Johnson  v.  Barber^  5  Gill.  425,  and 
cases  there  cited  ;  May  v.  Bliss  et  al.,  22  Vt.  R.  477.  (a) 

And    it  would  seem,  that  although  Moir   intended  that    his 

.     (o)    St.  L.  A.  ami  C.  R.  R.  vs.  Dolby,  19  lU.R.  .374;  111.  C.  R.  v.s.  Read,  37  Id.  508. 
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agent  sliould  get  the  owner's  consent  before  taking  his  team, 
and  the  agent  misunderstanding  the  instructions  given,  took  it 
Avithout  the  owner's  consent,  he  would  still  be  liable.  22  Yt. 
R.  478. 

The  second  instruction  is   certainly  the  law,  and  the  evidence 
sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 


John  Cochran,  Appellant,  v.  Jacob  Ammon,  et  ux..  Appellees. 

APPEAL  FROM  MARSHALL. 

As  a  general  rule,  a  new  trial  will  not  be  granted  to  aiiord  opportunity  to  impeach 
a  witness,  though  cases  may  arise  so  imperative  as  to  require  a  relaxing  of  this 
rule,  to  prevent  a  palpable  wrong. 

If  there  are  sevei-al  defendants  in  an  action  of  trespass,  and  a  new  trial  is  ordered, 
it  must  be  as  to  all^  and  if  some  are  acquitted^  it  cannot  be  allowed  A^-ithout  their 
consent. 

If  persons  are  sued  to  prevent  their  being  used  as  witnesses,  or  where  there  is  no 
evidence  against  them,  the  court,  ou  motion,  after  the  evidence  for  plaintiff  is 
closed,  will  order  a  finding  by  thejury,  and  those  who  are  not  guilty,  may  tes- 
tify for  their  co-defendants. 

In  trespass  for  an  assault  and  battery,  evidence  of  the  pecuniary  condition  of  the 
plaintiff  may  be  given. 

This  cause  was  tried  before  Leland,  Judge,  and  a  jury,  at 
October  term,  1854.  Verdict  and  judgment  for  the  plaintiffs 
in  the  Circuit  Court.  The  case  is  stated  in  the  opinion  of  the 
Court. 

N.  H.  Purple,  for  Appellant. 
Richmond  and  Burns,  for  Appellees. 

SiONNER,  J.  This  was  an  action  of  trespass,  brought  in  the 
Marshall  circuit  court,  by  Ammon  and  wife,  against  Cochran 
and  three  others,  for  an  assault  and  battery  upon  Amnion's  wife. 
The  cause  was  tried  by  jury. 

The  jury  found  Cochran  guilty,  and  assessed  the  plaintiffs' 
damages  at  $475,  and  found  the  other  defendants  not  guilty. 

Cochran  moved  for  a  new  trial  upon  the  grounds,  that  the 
court  allowed  evidence  of  the  pecuniary  circumstances  of  the 
plaintiffs  to  go  to  the  jury  ;  that  Cochran  was  deprived  of  the 
evidence  of  his  co-defendants,  and  of  newlv  discovered  evidence. 
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The  court  overnilcd  the  motion,  and  rendered  judgment  on 
the  verdict. 

Did  the  court  err  in  refusing  a  nevf  trial  ? . 

In  support  of  the  motion.  Cochran  read  affidavits  of  two  of 
his  co-defendants,  denying  the  truth  of  the  material  portion  of 
the  plaintiffs'  evidence,  and  imputing  to  the  principal  witness 
for  plaintiffs,  perjury  in  his  testimony  given  on  the  trial. 

Cochran  sought  a  new  trial  that  he  might,  by  his  co-defend- 
ants, impeach  the  testimony  of  this  witness. 

As  a  general  rule,  a  new  trial  will  not  be  granted  to  aff"ord 
opportunity  of  impeaching  a  witness  ;  though  cases  may  arise, 
so  imperative  as  to  require  the  interposition  of  the  court  to  pre- 
vent a  palpable  wrong. 

Where  there  is  reason  to  believe  that  persons  are  sued  to 
prevent  their  being  used  as  witnesses  for  their  co-defendants,  or 
whei-e  there  is  no  evidence  against  them,  the  court,  on  motion, 
after  the  evidence  is  closed,  will  direct  a  finding  by  the  jury  as 
to  such  defendants,  and  if  found  not  guilty,  they  may  testify  in 
the  cause  for  their  co-defendants.  But  if  the  evidence  makes  a 
case  against  all  the  defendants,  we  know  of  no  mode  by  which 
they  can  be  used  as  witnesses  for  each  other,   (a) 

If  there  is  no  perjury  in  the  case,  the  remedy  is  by  indictment 
for  the  public  wrong.  And  in  this  case,  from  the  facts  present- 
ed, a  new  trial  could  be  of  no  avail.  If  granted  as  to  one,  it 
must  as  to  all,  and  the  case  would  stand,  at  the  second  trial, 
precisely  as  it  did  at  the  first.  Here  the  motion  was  made  by 
Cochran  only,  and  the  court  could  not  grant  a  new  trial  without 
the  consent  of  his  co-defendants,  who  were  acquitted.  Bacon's 
Abridgement,  title  "  Trial,"  L.,  page  656  ;  Barringfon^s  Case, 
3  Salkeld,  362  ;  Parker  etal.  v.  Godin,  2  Strange,  813  ,•  Saw- 
yer V.  Merrill,  10  Pick.  16. 

We  think  the  court  did  not  err  in  permitting  evidence  of  the 
plaintiffs'  pecuniary  condition  to  go  to  the  jury. 

In  the  case  of  Groble  v.  Margrave,  3  Scam.  372,  this  court 
held,  in  an  action  on  the  case '  for  seduction  of  the  plaintiff"  's 
daughter,  that  evidence  of  the  pecuniary  circumstances  in  life, 
of  both  plaintiff"  and  defendant,  was  proper  for  the  jury. 

Also  in  the  case  of  McJYamara  v.  King,  2  Gil.  432,  this 
court  held,  that  in  trespass  for  assault  and  battery  of  the  plaint- 
iff", this  evidence  was  proper. 

But  it  is  contended  that  there  is  a  distinction,  in  this  respect, 
between  actions  where  loss  of  seiTice  is  the  foundation  of  the 
action,  and  actions  where  the  plaintiff"  sues  for  an  injury  to  his 
person,  and  this  action,  where  the  husband  and  wife  sue  for  an 
injury  to  the  person  of  the  wife, 

(j)  Owens  vs.  Derby,  2  Scam.  K.  26. 
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This  supposed  distinction  is  more  ideal  than  real.  It  is  true, 
that  in  this  action  the  recovery  is  not  for  the  loss  of  the  wife's 
services,  for  in  such* case  the  husband  should  sue  alone;  but  it 
is  for  an  injury  done  to  the  wife^  and  that  injury  consists,  not 
only  in  the  battery  of  her  person,  but  in  the  pain  of  body,  or 
mind,  and  suffering,  naturally  consequential  upon  the  battery. 

That  pain  and  suffering  may  be  much  greater  where,  from  his 
pecuniary  condition,  the  husband  is  unable  to  furnish  medical 
aid,  remedies,  apartments  and  nursing,  such  as  ample  means 
would  afford,  and,  therefore,  tended  to  show  the  extent  of  the 
injury  to  the  wife. 

Such  a  distinction  would  not  be  found  useful  in  practice,  and 
we  think,  is  not  founded  in  law. 

Judgment  affirmed. 


Nelson  Stillman,  Sa^iuel  McLean  and  James  Rood,  Appel- 
lants, V.  Alexander  Youngs  et  ux.,  Fr.antois  Marchildon 
et  ux.,  who  sues  by  Alexander  Young,  her  next  fi-iend,  Ap- 
pellees. 

APPEAL  FROM  JO  DAVIESS. 

All  real  estate,  by  statute,  may  be  sold  for  the  payment  of  the  debts  of  intestates, 
but  administrators  have  no  power  to  sell  or  incumber,  without  an  order  of  court. 
The  lands  descend  to  the  heirs,  suh  modo,  subject  to  this  liability.  A  creditor 
cannot,  by  an  allowance  of  his  claim,  or  by  judgment  against  an  estate  or  an 
administrator,  acquire  any  specific  lien,  nor  enforce  their  collection  by  le^Tiug 
an  execution  on  land. 

Demands  not  prosecuted,  or  of  which  the  administrator  has  not  been  notified 
within  two  years  after  the  issuing  of  letters,  are  barred  as  to  assets  arising  from 
the  estate  inventoried. 

The  failure  of  an  administrator  to  plead  the  limitation  of  two  years,  will  not  pre- 
clude the  heirs  from  pleading  it  on  settlement  with  the  adniinistrator. 

A  person  who  is  at  the  same  time  administrator  and  guardian,  is  not  allowed  to 
apply  the  funds  of  one  capacity  to  the  interests  of  the  other. 

A  claim  forpennanent  improvements,  made  under  an  adverse  claim  of  title,  de- 
rived from  a  sale  under  judgment,  must  go  Avith  the  disposition  made  of  that 
title,  and  fall  with  it. 

The  decree  in  this  case  was  entered  by  Sheldon,  Judge,  at 
May  tenn,  1853,  of  the  Jo  Daviess  Circuit  Court. 

This  cause  was  heard  at  June  term,  1854,  of  the  Supreme 
Court,  and  the  decision  was  entered  as  of  June  term,  1855. 

The  bill  and  proceedings  show  that  Nehemiah  Bates  died  in 
Galena,  Jo  Daviess  county,  on  the  12th  May,  1835,  leavingtwo 
daughters,  Elizabeth  and  Juliana,  both  minors,  one  born  6th  of 
March,  1829,  and  the  other,  2nd  of  May,  1881. 
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Bates,  at  the  time  of  his  death,  owned  several  thousand  dol- 
lars' worth  of  personal  property,  and  considerable  real  estate. 
He  also  had  a  pre-emption  right  to  lot  (11)  in  the  town  of  Ga- 
lena, upon  which  there  was  standing  a  large  and  valuable  store 
or  warehouse,  under  the  acts  of  Congress  of  1836  and  1839, 
relative  to  pre-emption  rights  in  Galena  aforesaid. 

The  said  lot  was  entered  and  purchased  in  the  names  of  Eliza- 
beth and  Juliana,  on  the  21st  of  March,  1837. 

On  the  25th  of  May,  1835,  letters  of  administration  on  the 
estate  of  Bates,  were  duly  issued  to  his  widow,  Archange  Bates, 
and  James  McDonald,  and  afterwards,  an  inventory  of  the  real 
and  personal  estate  was  filed  in  the  ofiice  of  the  probate  justice, 
as  early  as  the  spring  of   1836,  including  lot  No.  (11)  aforesaid. 

On  the  3rd  of  October,  1835,  Archange  Bates  and  James 
McDonald  having  resigned,  or  their  letters  of  administration 
having  been  revoked,  Robert  B.  McDowell  was  appointed  ad- 
ministrator of  the  said  estate,  de  bonis ^  and  on  the  22nd  of 
March,  1836,  he  was  also  appointed  guardian  of  the  said  Eliza- 
beth and  Juliana,  and  continued  to  act  as  such  guardian  until 
the  23rd  day  of  May,  1840,  when  he  resigned. 

On  the  3rd  of  November,  1838,  Robert  B.  McDowell,  pro- 
fessing to  act  in  the  character  of  administrator  and  guardian, 
with  his  wife,  Archange^  who  had  been  the  widow  of  Bate.'*, 
leased  lot  (11)  to  Samuel  McLean  and  Nelson  Stillman,  for 
three  years  from  the  1st  of  April,  1839,  at  a  yearly  rent  of 
$900,  payable  quarterly  at  the  end  of  each  quarter,  conditioned 
that  the  lessees  might  surrender  the  premises  at  the  end  of  the 
first  or  second  year,  on  giving  three  months'  previous  notice, 
and  that  they  might  make  all  needful  and  necessary  repairs  on 
the  premises,  and  the  same  should  be  deducted  from  the  rent. 

No  new  contract  in  relation  to  the  premises  having  been 
made,  McLean  and  Stillman  entered  under  the  lease,  and  occu- 
pied the  premises  until  the  21st  of  September,  1840,  when  they 
dissolved  partnership,  and  Stillman  occupied  alone,  till  April  1, 
1843,  at  which  time,  Stillman  and  James  Rood  fonned  a  part- 
nership, and  they  continued  to  occupy  the  premises  until  the  1st 
of  April,  1848. 

About  the  16th  of  March,  1838,  McDowell,  administrator  de 
bonis  non,  of  the  estate  of  Bates,  made  a  settlement  with  A.  G. 
S.  Wight,  administrator  de  bonis  non,  of  the  estate  of  Francis 
Bouthellin,  and  gave  to  said  Wight,  as  such  administrator, 
his  notes,  one  for  the  sum  of  $440,  and  the  other  for  about  the 
sum  of  $450,  being  an  alleged  ascertained  balance  due,  on  set- 
tlement then  made  between  McDowell  and  Wight,  as  adminis- 
trators of  the  respective  estates  of  their  intestates. 

On   the  17th   of  August,  1838,  Wight,  as   administrator  of 
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Boutliellin's  estate,  recovered  a  judgment  by  default,  against 
McDowell,  administrator  as  aforesaid,  for  $444.05,  with  an 
order  for  execution  against  the  estate  of  Bates,  (if  any,)  other- 
wise against  the  property  of  McDowell.  Execution  issued  on 
this  judgment  on  the  29th  of  August,  1838,  and  on  the  14th  of 
January,  1839,  the  lot  was  sold  on  said  execution  to  Frederic 
Stahl,  (or  rather  stricken  off  in  his  name  without  his  knowl- 
edge,) for  the  amount  of  the  judgment  and  costs,  $472.90,  and 
a  certificate  of  purchase  executed  to  him,  which,  on  the  19th  of 
November,  1839,  he  assigned  to  McLean  and  Stillman. 

On  the  4th  of  February,  1841,  Alexander  Young,  then  sheriff 
of  Jo  Daviess  county,  executed  a  deed  for  the  premises  sold 
(lot  11,)  aforesaid  to  Stahl ^  who,  on  the  3rd  of  May  thereafter, 
conveyed  the  same  to  McLean  and  Stillman. 

At  May  term,  1839,  Jo  Daviess  Circuit  Court,  Wight,  as 
administrator,  etc.,  recovered  another  judgment  on  the  other 
note  against  McDowell,  by  default,  for  $463.98,  with  a  lik& 
order  for  execution  as  on  the  former  judgment. 

Execution  issued,  June  28th,  1839,  levied  on  lot  (11)  aforesaid, 
which  was  sold  to  Wight  on  the  4th  of  September,  1839,  for 
$501.13,  and  certificate  of  purchase  issued  to  him  on  the  25th 
of  the  same  month  ;  and  on  the  15th  of  February,  1841,  Young, 
as  sheriff,  made  a  deed  under  this  certificate  to  Wight.  Wight 
conveyed  the  same  premises  to  McLean  and  Stillman,  on  the 
15th  of  February,  1840. 

Wight  issued  the  execution,  sold  the  property  and  purchased 
it  in  at  the  request  of  McLean  and  Stillman,  or  one  of  them, 
they  agreeing  to  save  him  harmless  in  the  premises,  and  paid 
him  the  purchase  money  on  both  sales. 

Stahl  was  not  present  when  the  lot  was  sold  and  struck  off 
to  him,  and  did  not  know  of  it  till  the  next  day,  when  he  was 
informed  of  it  by  McLean,  who  was  his  father-in-law.  Both 
purchases  were  made  for  the  benefit  of,  and  in  fact,  by,  McLean 
and  Stillman,  under  agreements  and  understandings  that  they 
were  to  pay  the  judgments  and  take  the  title.  The  last  judg- 
ment was  reversed  in  the  Supreme  Court,  at  December  term,  A. 
D.  1843,  and  no  further  proceedings  have  ever  since  been  had 
in  the  premises.  The  suit  is  remanded  to  the  Circuit  Court  of 
Jo  Daviess  county. 

Before  the  sale  of  the  lot  on  either  of  these  executions,  on 
the  9th  of  November,  1838,  McDowell  made  and  signed  the 
following  contract: 

"  Whekeas,  I  have  leased  certain  premises  in  the  to^vn  of  Galena,  Jo  Daviess 
cotinty,  Illinois,  to  Samuel  McLean  and  McLean  and  Stillman,  and  there  are  cer- 
tain liens  and  judgments  supposed  to  be  binding  the  premises  so  leased,nowin  case 
the  said  Samiiel  McLean  and  McLean  and  Stillman  shall  find  it  necessary,  in  order 
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to  keep  aiul  retain  tlio  said  premises,  or  any  part  thereof  to  i)ay  any  money  to 
discharge  tlie  said  liens  or  judgments,  or  either,  tlien  all  such  money  so  paid,  1 
liereby  agree  to  dctluct  and  allow  upon  the  rent,  as  payment  tliereof,  of  the  prem- 
ises so  leased  as  aforesaid.  AVitness  my  hand  and  seal  this  ninth  day  of  Novem- 
ber, A.  D.  1838.  II.  B.  IMcDOWELL,    [seal] 

Administrator,  &c.,  of  N.  Bates. '^ 

Neither  of  the  chiims  upon  Avhich  these  judgments  were  ren- 
dered, were  ever  presented  to  either  of  the  administrators  of 
Bates,  nor  filed  as  chiims,  in  any  manner,  against  his  estate,  and 
more  than  two  years  had  elapsed  before  the  claim  was  ever 
known  to  Wight,  the  administrator,  de  bonis  no7i,  of  Bouthellin, 
after  the  granting  of  letters  of  administration  upon  the  estate 
of  Bates.  The  first  intimation  Wight  had  upon  the  subject, 
was  about  the  time  he  made  the  settlement  with  ]\icDowell,  on 
the  16th  of  March,  1838. 

On  the  23rd  day  of  May,  1840,  McDowell  resigned  his 
appointment  as  administrator  and  guardian  of  the  estate  and 
minor  heirs  of  the  said  Bates,  and  Thomas  Drum  was,  on  the 
same  day,  appointed  in  his  stead.  During  the  time  Drum  was 
guardian,  he  told  several  persons  that  he  procured  himself  to 
be  appointed,  for  the  purpose  of  securing  a  debt  which  the 
estate  of  Bates  OAved  him. 

At  the  October  term,  A.  D.  1841,  Drum,  as  guardian,  com- 
menced an  action  of  ejectment  against  Stillman,  to  recover 
possession  of  lot  (11)  before  mentioned,  which  was  tried  at 
October  term,  1842.  Stillman  defended  under  his  lease  of 
3rd  of  November,  1838,  and  plaintiffs  suffered  a  non-suit. 

On  the  12tli  of  June,  1843,  Drimi  commenced  another  action 
of  ejectment  to  recover  the  possession  of  said  premises,  and  on 
the  5th  of  July,  1843,  said  Drum  and  Stillman,  with  the  appro- 
bation of  the  probate  court,  made  a  contract  in  writing,  in 
substance,  that  Drum,  as  guardian  of  Elizabeth  and  Juliana 
Bates,  had  settled  with  Nelson  Stillman  concerning  all  suits, 
demands,  actions,  and  causes  of  action  in  law  or  equity,  or 
which  may  result  from  the  existing  state  of  things,  from  any 
and  all  contracts,  liabilities,  doings  and  omissions  of  and  con- 
cerning lot  No.  (11),  and  the  judgments  and  executions  upon 
which  said  property  was  sold,  and  under  which  sale  said  Still- 
man had  claimed  title  to  the  property,  and  that  in  consideration, 
Stillman  and  wife  had  executed  to  Elizabeth  and  Juliana  Bates 
a  quit  claim  deed  of  lot  (11),  and  of  improvements  made  on  the 
premises,  and  of  the  purchase  money  paid  under  the  sale  on  said 
executions,  and  other  moneys  laid  out  and  expended  on  said 
property,  to  the  amount  of  $3,500,  by  Stillman,  and  of  the  final 
adjustment  of   conflicting  titles    to  said   property    between   the 
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parties,   and  of   the  covenants   and  agreements    hereinafter   re- 
served and  contained. 

Drum,  as  guardian,  leases  and  demises  to  Stillman  lot  (11)  . 
aforesaid  with  the  privileges,   etc.,  from  the  date,  xiniil   Qth  of 
March,  1847,  when  Elizabeth  would  arrive  at  the  age  of  18 
years,  and  the  undivided  half  to  the  2nd  of  May,  1849,   when 
Juliana  would  arrive  at  the  age  of  18  years. 

Stillman  covenants  to  surrender  the  possession  at  the  expira- 
tion of  the  lease. 

This  contract  was  acknowledged  before,  and  approved  by, 
the  probate  justice  of  Jo  Daviess  county,  who  at  a  special  ses- 
sion of  his  court,  then  held,  entered  the  following  order  : 

"  At  a  special  session  of  the  Probate  Court,  held  in  and  for  the  county  of  Jo 
Da\iess,  at  my  office  in  Galena,  this  5th  day  of  July,  A.  D.  1843,  present,  Charles 
Gr.  Thomas,  probate  justice  of  the  peace,  the  following  proceedings  were  had, 
to  wit : 

Thomas  Drum,  guardian  of  Elizabeth  and  Juliana  Bates,  and  Xelson  Stillman, ' 
came  into  court  to  make  a  settlementin  reference  to  matters  in  dispute,  concern- 
ing lot  No.  (11)  on  Main  street.  Galena,  and  after  hearing  all  the  'matters  'and 
things  in  controversy  between  the  said  Drum,  as  guardian,  and  the  said  .Still- 
man, the  coiu't  approved  of  the  agreement  entered  into." 

It  does  not  appear,  from  the  evidence,  that  any  accounts  were 
presented  and  settled  by  the  parties,  before  the  probate  justice, 
or  that  any  calculation  was  made  of  any  balance  due  or  claimed 
on  either  side,  but  it  appears  to  have  been  a  lumping  settlement, 
and  lease,  the  principal  consideration  for  which,  moving  from 
Stillman,  was  the  payment  of  the  judgments  and  executions 
before  mentioned,  and  Stillman's  claim  of  title  to  the  premises 
under  the  purchases  aforesaid. 

No  petition  was  presented  to  the  probate  court  for  leave  to 
make  said  lease  or  contract,  and  no  bond  given  by  the  guardian 
as  required  by  law,  nor  is  it  shown  in  any  part  of  the  record  or 
proceedings,  that  the  interests  of  the  estate  required  the  lease  of 
said  premises,  under  the  contract  aforesaid.  It  is  not  shown 
that  any  witnesses  were  examined,  nor  facts  enquired  into.  The 
testimony  fairly  leaves  the  presumption  that  there  was  no  such 
investigation. 

The  defendants,  with  their  answers  filed  an  account, 
claiming  to  have  paid  to  McDowell  and  Drum,  on, 
account  of  rent,  in  money,  improvements,  etc.,  on 
account  of  lot  (11),       '-.-.-      $2,51716 
On  account  of  dwelling-house,  .         _  .  .     683  22 

Private    debts    of    McDowell,     -         -         -         -  449  05 


Amounting  to  ...         -  $3,649  43 

Prior  to  July  5th,  1843. 
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The    rent  of  tlio  warehouse  lot  (11),  for  the  3  years 

under  the  lease,  Avoukl  be         -         -         -         -     $2,700  00 
After  that  time,  to  the  5th  of  July,  1843,  at  $600,         758  33 

'  $3,458  33 

For  dwelling,  as  per  leases,  rent  to  expiration  of  the 

lease,  -.-._..  1,G45  00 

$5,103  33 

In  the  estimates  of  the  charges  against  the  warehouse 
lot  (11),  are  the  judgments  before  mentioned,  on 
which  the  lot  was' sold,         ..         -         .         .         $1,008  18 

Making  a  new  cellar  under  the  warehouse,         -         -         501  60 

$1,509  78 

which,  if  not  properly  chargeable  in  the  account,  being  deduct- 
ed, Avill  leave  only  $1,007.38  claimed  by  defendants  to  have 
been  paid  on  account  of  warehouse  and  lot  (11)  aforesaid, 
Avhich,  being  deducted  from  the  rent  aforesaid,  of  $3,458.83, 
will  leave  $2,451.65,  counting  no  interest,  due  complainants 
for  rent  on  the  5th  of  July,  1843. 

It  is  proved  by  the  testimony  of  McDowell,  tliat  in  1840  or 
1841,  he  saw  some  one  digging  a  cellar  under  the  store  on  lot 
(11)  ;  that  he  went  to  Drum,  who  was  then  guardian,  and  they 
together  went  to  Stillman  and  forbid  his  makino;  the  cellar, 
when  Stillman  replied  that  he  had  bought  the  lot,  and  consid- 
ered it  his  own,  and  went  on  and  built  the  cellar. 

After  McDowell  and  his  wife  were  made  parties  to  the  bill,  on 
the  15th  of  June,  1852,  there  was  a  demurrer  filed  to  the  supple- 
mental bill  by  defendants'  solicitors.  This  Avas  stricken  from 
the  files,  because  the  solicitors  had  no  authority  to  appear  for 
the  said  defendants.     Bill  Avas  taken  as  confessed  against  them. 

On  the  8th  of  December,  1852,  defendants  asked  leaA^e  to  file 
a  supplemental  answer,  shoAving  the  necessity  of  making  the 
representatiA^es  of  Drum,  parties  to  the  bill.  The  motion  Avas 
denied. 

The  Circuit  Court  decreed, 

1.  That  the  lease  of  lot  made  5th  of  July,  1843,  being  made 
under  the  direction  of  a  court  of  competent  jurisdiction,  Avas  so 
far  valid. 

2.  That  ihe  release  of  past  rent  Avas  for  a  grossly  inade- 
quate consideration,  manifestly  against  the  interests  of  the 
wards,  and  should  be  set  aside,  and  that  Elizabeth  and  .Juliana 
Avere  entitled  to  the  rents  from  McLean  and  Stillman  to  the 
expiration  of  the  lease,  resonable  rent  from  that  time,  from 
Stillman,  till  April  1,  1843,  and  from   Stillma   and  Rood  from 
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1st  of  April  to  5t]i  of  July,  1843,  leaving  it  to  Stillman  to 
elect,  if  he  desired  to  have  the  whole  contract,  and  his  deed  to 
Elizabeth  and  Juliana  Bates  set  aside  and  canceled. 

A  reference  was  made  to  a  master  to  state  on  account,  under 
the  following  rules : 

1.  Charge  rent  and  interest  on  quarter  yearly  payments, 
under  the  lease  of  November  3,  1838. 

2.  Charge  Stillman  reasonable  rent  after  expiration  of  the 
lease,  till  1st  of  April,  1843. 

3.  Charge  Stillman  and  Rood  reasonable  rent  from  the  1st 
of  April,  1843,  to  5th  of  July,  1843. 

Allowing  all  proper  payments  and  necessary  repairs -to  July 
5th,  1843,  also  all  taxes  and  other  necessary  expenditures  by 
Stillman  &  McLean,  Stillman,  and  Stillman  and  Rood. 

Repairs  on  warehouse,  digging  cellar,  building  cellar  wall, 
labor  and  materials,  considered  needful  and  proper  repairs. 

Items  of  account,  $150.59,  $151.19,  $151.07,  of  November 
20th,  1838,  $21.37  of  29th  November,  1838,  $14.25  of  March 
8th,  1839,  rejected,  being  McDowell's  private  debts. 

Miller  &  Fuller's  note  for  $361.91,  for  rent  on  dwelling- 
house  and  warehouse,  allowed  proportionately  on  each,  $260.71 
on  this  account. 

Stillman  to  elect  by  Thursday,  whether  the  whole  agreement 
with  Drum  shall  be  set  aside. 

If  so,  then  the  master  shall  charge  Stillman  &  Rood  with 
reasonable  rent  from  5th  of  July,  1843,  until  their  occupancy 
ceased,  deducting  all  beneficial  and  lasting  improvements. 

That  the  depositions  and  exhibits  should  l)e  read  in  taking 
the  account. 

Both    parties    excepted.     The   reference    to  the  master  was 
withdrawn,  and  on  the  12//t  of  Mai/,  1843,  Stillman  not  elect- 
ing to  have  the  agreement  of  5th  of  July,  1843,  canceled,  a 
final  decree  was  entered. 
That  there  is  due  from  McLean  &  Stillman,  under  the 

lease  of  November  3rd,  1838,  -  -  -  $2,487  61 
From  Nelson  Stillman,  for  reasonable  rent  from  1st  of 

April,  1842,  to  1st  of  April,  1843,  -  -  -  570  13 
From  Stillman  &  Rood,  fi'om  1st  of  April,  1843,  to 

5th  of  July,  1843,         -----  12555 

$6,183  29 


Decree  below  was   for  the  paj^ment  of  the  same  and  costs, 
and  interest  from  the  date  of  the  decree. 

HlGGEsrs  and  Strother,  for  Appellants. 
N.  H.  Purple,  for  Appellees. 
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ScATES,  J.  In  1835,  Nehemiah  Bates  died,  possessed  of  a 
pre-emption  to  lots  10  and  11  in  Galena,  and  other  real  estate, 
all  improved,  leaving  Arcliangc,  his  wife,  and  Elizabeth  and 
Juliana,  infants. 

On  the  25th  of  May,  1835,  letters  of  administration  issued  to 
Archange  and  J.  B.  McDo-well,  who  afterwards  intcrmari'icd, 
and  the  letters  of  administration  were  revoked,  and  on  the  ord 
of  October,  1835,  letters  issued  to  J.  B.  McDowell  alone.  In 
1837,  McDowell  was  appointed  guardian  for  the  two  infant 
children,  and  acted  until  1840,  when  he  resigned,  and  Thomas 
Drum  was  appointed,  and  acted.  The  administrator  filed  inven- 
tories of  the  personalty,  and  of  lots  10  and  other  realty,  and  at 
the  April  term  of  the  circuit  com-t,  1836,  obtained  an  order  to 
sell  lot  10,  which  was  afterwards  sold,  and  the  proceeds  applied 
as  assets. 

The  pre-emption  was  proven  before  the  commissioners,  under 
the  acts  of  Congress  of  5th  of  February,  1829,  and  2nd  of 
July,  1836,  and  a  certificate  issued  by  commissioners,  to  Eliza- 
beth and  Juliana  Bates,  on  21st  of  March,  1837,  in  their  own 
names. 

On  the  3rd  of  November,  1838,  McDowell  as  administrator 
and  guardian,  and  Archange,  his  wife,  executed  a  lease  of  lot 
11,  with  warehouse  thereon,  to  N.  Stillman  &  Company,  (com- 
posed of  himself  and  McLean,)  for  thi-ee  years,  from  the  1st  of 
April,  1839,  at  $900  per  annum.  They  entered,  and  held 
during  the  lease,  and  from  the  end,  3rd  of  April,  1812,  to  5th 
of  July,  1843,  Stillman,  and  Stillman  &  Rood  held  over.  On 
the  5th  of  July,  Stillman  took  a  new  lease  from  Drum,  as 
guardian,  on  the  whole  lot,  until  the  6th  of  March,  1847,  when 
Elizabeth  amved  at  majority,  and  on  half  the  lot  until  the  2nd 
of  May,  1849,  when  Juliana  attained  her  majority.  Under  this 
lease,  Stillman  &  Rood  occupied  until  its  expiration. 

This  lease  was  made  with  the  sanction  and  approval  of  the 
judge  probate,  and  the  considerations  paid  by  Stillman,  are 
expressed  to  be  a  quit  claim  deed  to  the  lot  11,  from  Stillman 
and  wife  to  the  minors,  made  on  settlement  of  all  suits,  de- 
mands, actions,  and  causes  of  action  in  law  and  equity,  from  the 
existing  state  of  things,  for  all  contracts,  liabilities,  doings  or 
omissions,  concerning  this  lot,  and  certain  judgments  and  execu- 
tions upon  which  the  lot  was  sold,  and  under  which,  Stillman 
claimed  title,  together  with  moneys  laid  out  and  expended  on 
said  property,  by  Stillman,  to  the  amount  of  $3,500.  The  Cjuit 
claim  Avas  executed  accordingly. 

To  explain  this  transaction,  the  following  statement  is  ad- 
mitted. 

A.  G.  S.  Wight,  as  administrator  of  Bouthellin,  had  a  demand 


326  OTTAWA, 

Stillmau  et  al.  v.  Young  et  al. 

against  the  estate  of  N.  Bates,  but  had  neglected  to  present  and 
prove  it  until  some  time  in  1838,  when  McDowell,  as  adminis- 
trator of  Bates,  allowed  the  demand,  and  gave  his  two  promis- 
sory notes  for  it. 

Wight  recovered  judgment  upon  one  of  these  notes  against 
McDowell,  in  1838,  for  $451.55,  issued  execution  thereon  the 
29th  of  August,  1838,  levied  on  this  lot  11th  of  September,  and 
sold  it  the  14th  of  January,  1839.  In  May,  1839,  he  recovered 
judgment  for  $463.98  on  the  other  note,  on  the  28th  of  June 
execution  issued,  was  levied  on  same  lot,  and  on  the  4th  of 
September,  1839,  it  was  sold.  Both  were  purchased  by  pro- 
cm'ement  of  Stillman  &  McLean,  and  conveyances  made  to 
them.  This  last  judgment  was  reversed  by  supreme  comt  at 
December  term,  1843,  after  the  conveyance  to  Stillman  &  Co. 

These  constituted  the  title,  and  claims,  etc.,  mentioned  as  the 
consideration  in  the  lease  of  5tli  of  July,  1843. 

The  wards  have  intermarried  with  Young  and  Marchildon, 
AVho  file  this  bill,  setting  up  the  statute  of  limitations  against 
the  demand  of  Wight,  administrator  of  Bouthellin,  and  praying 
an  account  of  the  rents. 

The  plaintiffs  here,  answered  the  bill,  admitting  the  above 
statement  of  facts,  and  insist  upon  the  lease  as  a  settlement,  and 
also  upon  a  large  outlay  for  repairs  and  improvements. 

The  court  found  a  balance  of  rents  due  under  the  first  lease, 
from  Stillman  &  McLean,  of  $2,487.61,  from  Stillman  alone, 
for  his  occupancy  between  the  two  leases,  $570.13,  from  the 
1st  of  April,  1842,  to  the  first  of  April,  1843,  and  from  Stillman 
&  Rood,  $125.55,  for  their  occupation  from  1st  of  April,  1843, 
to  5th  of  July,  1843,  when  the  second  lease  was  made  ;  and  for 
these  respective  sums  a  final  decree  was  entered,  with  interest 
from  date  of  decree  until  paid. 

This  is  assigned  for  error,  Avith  other  causes. 

I  may  remark  that  the  reversal  of  one  of  the  judgments 
in  the  supreme  court,  would  not  affect  a  fair  bona  fide  pur- 
chaser, without  notice,  if  the  lot  were  bound  by  that  judg- 
ment as  a  lien,  and  subject  to  sale  for  its  satisfaction,  by  execu- 
tion upon  it.  But  it  was  neither.  All  real  estate,  by  statute, 
may  be  sold  for  the  payment  of  the  debts  of  intestates ;  Rev. 
Stat.  1845,  p.  558,  sections  103,  104;  but  administrators  have 
no  power  to  sell  or  incumber,  without  an  order  of  court.  The 
lands  descend,  in  the  mean  time,  to  the  heirs  at  law,  suhmodo^ 
subject  to  this  liability,  and  in  this  particular  manner,  to  be 
divested  for  this  object.  («) 

Though  the  lands  descend,  subject  to  the  payment  of  the 
debts,  no  creditor,  by  obtaining    an   allowance    of,  or  judgment 

(n)  Vansyckle  vs.  Richardson,  13  .HI.  R.  173  and  notes. 
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for,  his  claim,  against  an  estate,  or  the  administrator,  thereby 
acquires  any  specific  lien,  as  under  the  statute  in  relation  to 
judgments  and  executions  ;  Rev.  Stat.  1845,  p.  800,  section  1 ; 
nor  can  they  enforce  their  collection  by  levy  of  an  execution 
upon  the  land.  JVelch  v.  Wallace^  o  Gil.  R.  490  ;  see  also 
Marshall  v.  Adams^  11  111.  R.  40. 

Again,  the  statute  of  limitation,  of  two  years  after  the  issu- 
ing of  letters  of  administration,  absolutely  bars  and  cuts  off  all 
demands  not  presented  or  notified  within  that  time,  from  the 
assets  arising  from  the  estate  inventoried.  Rev.  Stat.  1845,  p. 
561,  section  115  ;  Thorn  v.  Watson^  administrator ^  5  Gil.  R. 
30  ;  Judy^  administrator  ^n  .  Kelly  ^WV^S..  R.  216  ;  The,  People 
v.  WhiU  et  al.,  11  111.  R.  340. 

The  failure  of  the  administrator  to  plead  this  special  statute 
of  limitations,  will  not  bar  or  preclude  the  heirs  from  pleading 
it  on  settlement  with  the  administrator.  See  JVowell  v.  A'hivell, 
8  Maine  R.  225. 

These  principles  clearly  cut  off  all  pretense  of  title  to  this  lot, 
derived  under  the  judgments  of  Wight  against  McDowell, 
whether  they  were  against  him  individually,  or  as  administrator, 
nor  can  any  equitable  title  be  based  upon  their  payment,  or  any 
purchase  under  them. 

Again,  another  difficulty  stands  in  the  way  of  these  arrange- 
ments of  the  proceeds  of  the  rents  by  McDowell.  As  adminis- 
trator he  had  nothing  to  do  with  the  leasing  of  the  realty,  and 
collection  and  management  of  the  rents  ;  as  guardian,  he  had 
as  little  concern  with  the  administration  of  the  estate,  and  set- 
tlement of  the  debts.  Nor  can  he  be  allowed,  by  blending  the 
two  characters,  to  throw  the  administration  and  management  of 
the  two  estates  in  a  kind  of  hotch-pot  confusion,  and  thereby 
sustain  a  misapplication  of  the  funds  and  interests  of  the  one 
to  the  other. 

This  land  descended  to  the  heirs,  subject  to  the  payment  of 
debts  in  the  due,  legal  and  proper  course  of  administration. 
The  fact  that  the  heirs  proved  up  their  father's  pre-emption, 
under  the  acts  of  Congress,  even  with  the  administrator's  con- 
sent and  assistance,  can  make  no  difference,  I  think,  nor  will  the 
fact  of  their  taking  the  certificate  and  making  the  entry  in  their 
own  names.  The  transaction  comes  within  the  equity  of  the 
provisions  of  the  statute 'of  Wills,  sections  111,  112  and  113, 
(Rev.  Stat.  1845,  p.  559,  560,)  relative  to  lands  bought  of  the 
United  States  on  partial  credit,  and  for  which,  special  provision 
is  made  for  securing  the  interest  therein,  of  an  intestate,  and 
subjecting  that  interest  to  the  same  liability  of  intestate's  other 
lands . 
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Under  these  principles  the  case  must  be  decided  upon  the 
rights  of  the  parties,  as  presented  by  the  leas'es  and  occupancy, 
on  the  one  hand,  and  the  payment  of  rents,  repairs  and  improve- 
ments, on  the  other. 

In  relation  to  the  permanent  improvements,  the  leases  do  not 
authorize  any,  and  the  testimony  shows  that  they  were  forbidden 
The  claim  for  them,  therefore,  can  have  no  foundation  in  the 
account  of  plaintiffs,  as  lessees,  and  if  made  upon  the  score  of 
adverse  claimants  of  title,  under  the  judgments,  they  must  go 
with  the  disposition  made  of  that  title. 

As  we  understand  the  decree,  the  court  did  recognize,  with- 
out so  declaring  expressly,  the  validity  of  the  lease  made  by 
Drum,  as  guardian,  on  the  5th  of  July,  1843.  If  so,  we  can- 
not review  it,  as  the  case  is  brought  here  by  Stillman  &  Co., 
who  make  no  complaint  as  to  this  affirmance  of  it. 

They  may  complain  of  its  provisions  being  disregarded,  in 
the  construction  contended  for  that  the  accounts  for  previous 
rents,  repairs,  etc.,  were  included  in  and  settled  by  the  lease. 

The  lease  does  not  recite  any  thing  in  relation  to  rents  or  re- 
pairs, but  only  in  relation  to  conflicting  title  and  improvements, 
for  which  two  last,  plaintiff  Stillman  executed  a  quit  claim. 

There  is  no  well  grounded  pretext  for  including  in  i;liis  ar- 
rangement, under  these  recitals,  the  rents  then  due  on  former 
lease  and  occupancy. 

The  lease  was  made  w^ith  the  approval  of  the  court  of  pro- 
bate, but  looks  to  be  hard  and  unconscionable  enough  to  the 
interests  of  the  wards,  without  adding,  by  a  liberal  construction 
of  its  recitals,  between  two  and  three  thousand  dollars  of  their 
dues  for  past  rents,  to  the  use  of  the  premises  for  five  to  seven 
years  longer,  all  for  the  nominal  consideration  of  a  groundless 
title  and  unauthorized  improvements. 

I  shall  not  adopt  a  construction  which  adds  such  grossness  to 
the  inadequacy  of  the  consideration  paid  by  Stillman.  Exclud- 
ing these  accounts  from  all  connection  with  the  lease,  it  is  not 
presented,  by  this  assignment  of  error  by  plaintiffs,  for  our  con- 
sideration. 

In  taking  the  account  of  the  rents,  the  court  has  committed 
no  error  by  allowing  annually  nine  hundred  dollars.  That  was 
the  amount  agreed  on  up  to  1st  of  April,  1842,  and  the  parties 
held  over  without  a  new  agreement,  until  5th  of  July,  1843, 
and  without  offering  to  deliver  possession,  according  to  the 
terms  of  the  lease,  or  any  notice  of  an  expected  reduction  o 
rent. 

This  brings  Stillman  &  McLean  in  debt,  for  the  term  of  the 
first  lease  to  1st  of  April,  1842,  in  $2,700,  with  interest  from 
the   end  of  each    quarter,    the  time  it  became  due,  until  paid  ; 
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Stillman  alone  from  the  1st  of  April,  1843, -with  interest  from 
that  date,  on  $662.50  ;  and  Stillman  &  Rood,  to  the  5th  of  July, 
on  |237.50,  mitil  paid.  The  plaintiffs  should  discharge  them- 
selves by  proof  of  payments.  Sho^Ying  payments  in  the  way  of 
repairs,  they  have  also  shown  improvements  by  building  a  cellar, 
etc.,  and  many  of  the  items  are  left  unexplained,  so  that  I  am 
not  able  to  determine  from  the  record,  whether  the  work  and 
materials  were  for  the  repairs  of  the  premises,  or  on  the  im- 
provements. Other  items,  which  might  be  proper  charges,  are 
not  particularly  known  to  the  witnesses,  to  have  been  furnished. 
These  cannot  be  admitted  simply  on  the  footing  of  forming  part 
of  an  account,  of  which  many  items  are  proven.  The  account 
is  not  of  that  character  of  dealing  that  admits  of  this  rule  of 
testimony. 

Testing  the  plaintiffs'  accounts  by  rules  of  strict  proof,  they 
have  not  established  enough  to  show  any  error  in  the  conclusion 
to  which  the  court  arrived,  as  to  balances  due. 

Decree  affij^med. 

Treat,  C.  J.,  concurred  in  affirming  the  decree. 


Henry  Clinefelter  and  Mary  Cles'efelter,  Plaintiffs  in  Error, 
V.  Burton  Ayres,  Defendant  in  Error. 


EKEOE    TO    LA    SALLE. 


Under  the  statute  of  wills,  the  real  estate  of  a  decedent  is  liable  for  his  debts  and 
funeral  expenses,  as  a  secondary  fund;  and  a  will,  charging  these  upon  the 
realty  would  not  make  it  otherwise,  unless  the  intention  to  change  the  legal 
order  of  liability  was  very  clear. 

Where,  by  will,  it  is  directed  that  all  debts  and  funeral  expenses  shall  be  paid 
us  soon  as  possible  after  the  death  of  the  testator,  out  of  the  first  moneys  that 
should  come  into  the  hands  of  the  executors,  from  any  portion  of  the  estate, 
real  or  personal,  and  legacies  are  made  in  the  same  will,  and  the  lands  are  not 
devised  to  the  executors,  but  a  power  is  given  them  to  sell  generally,  at  their 
discretion,  without  expressing  any  object  for  the  sale,  or  directing  any  appli- 
cation of  the  proceeds,  and  the  personalty  is  sutticient  for  the  payment  of 
debts,  etc.,  the  lands  will  descend  to  the  heirs,  subject  to  sale  or  incumbrance, 
at  the  discretion  of  the  executors.  Such  a  power,  if  there  had  been  an  appro- 
priation, etc.,  of  the  lands,  differing  from  that  made  by  law,  would  be  coupled 
with  an  interest  or  trust;  but  where  no  person  or  interest  is  made  to  arise  or 
depend  upon  its  exercise,  it  is  a  naked  power. 

Courts  will  uphold  rights  derived  from  the  proper  exercise  of  this  power,  but 
will  not  compel  an  exercise  of  it. 

One  of  several  executors  to  a  will  cannot  exercise  a  power  of  sale  under  it,  un- 
less it  is  shown  that  the  others  refused  to  act,  and  such  refusal  must  be  showu 
positively  and  affirmatively. 
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A  bare  recital  in  the  entry  of  a  ministerial  act  of  the  Judge  of  Probate,  that  a 
part  of  the  executors  decline  to  act,  is  not  sufficient. 

An  executor  may  decline  to  act  for  a  time,  and  stiU  remain  executor,  ■with  power 
to  qualify. 

The  statute  of  ■skills,  has  not  repealed  all  the  English  statutes  relating  to  that  sub- 
ject; the  principles  of  chapter  4,  of  the  statutes  of  21  Henry  YlII,  are  still 
in  force. 

This  was  an  action  of  ejectment,  heard  before  Leland,  Judge, 
at  November  term,  1853,  of  the  La  Salle  Circuit  Court. 

It  "was  argued  upon  the  record,  that  Samuel  Lapsley  died 
seized  in  fee  of  tlie  premises  sued  for  ;  that  Mary  Clinefelter  is 
one  of  his  heirs  at  law,  and,  had  Lapsley  died  intestate,  would 
have  been  entitled  to  one  equal,  undivided  eighth  part  of  said 
premises  by  descent,  and  that  defendant  below  was  in  posses- 
sion of  the  premises  claiming  title  ;  that  Lapsley  made  his  will, 
which  was  duly  proven  and  recorded ;  that  Burton  Ayi-es  (the 
defendant)  and  William  Waddingham,  two  of  the  persons 
named  as  executors  in  said  Avill,  declined  to  act,  and  that  let- 
ters testamentary,  on  the  6th  of  September,  1839,  were  duly 
issued  to  John  Faughander,  the  other  executor  named  in  said 
will  and  he  was  duly  qualified  as  such  sole  executor,  and  that 
Ayi'es  and  Waddingham  were  both  alive  at  the  time  the  letters 
to  Faughander  were  issued,  and  at  the  time  of  the  conveyance 
by  the  latter,  and  that  they  never  qualified  as  executors  ;  that 
in  October,  1841,  Faughander,  as  executor  of  Lapsley,  conveyed 
to  John  and  Mary  Swanson,  and  that  Burton  Ayi-es  held  by 
regular  chain  of  conveyance  fi-om  them.  The  substance  of  the 
will  is  stated  in  the  opinion  of  the  court.  Proof  was  take*  to 
show  that  there  were  not  any  papers  or  proofs  on  file,  that 
Ayi'es  and  Waddingham  had  declined  to  accept  the  executor- 
ship, except  the  order  of  said  comt,  as  stated  in  the  opinion. 
The  cause  was  heard  by  the  court,  without  the  intervention  of  a 
jury,  and  the  issues  were  found  for  the  defendant.  The  plaint- 
iffs below  bring  the  cause  to  this  court.  This  cause  was  heard 
at  June  term,  1851,  and  decided  at  June  term,  1855. 

E.  S.  HoLBROOK,  for  Plaintiffs  in  Error. 
Dickey  and  Wallace,  for  Defendant  in  Error. 

ScATES,  J.  In  ejectment  the  plaintiffs  deduced  title  to  M. 
Clinefelter,  as  one  of  the  heirs  at  law  of  Samuel  Lapsley, 
deceased,  and  entitled  to  one  eighth  part  of  the  premises. 

The  defendant  claims  title  by  purchase  through  John  Faugh- 
under  one  of  three  executors  of  Lapsley,  and  under  his  will. 

By  the  will,  Lapsley  decreed  :  First.     That  all  his  debts  and 
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funeral  expenses  be  puid,  as  soon  after  his  death  as  possible,  out 
of  the  first  money's  that  should  come  into  the  hands  of  his  execu- 
tors, from  any  portion  of  his  estate,  real  or  personal. 

Second.  He  gave  a  legacy  of  one  thousand  dollars  to  each 
of  the  three  children  of  John  Faughander,  to  be  paid  on  the 
day  of  arriving  at  full  age,  or  marriage,  -which  should  first  hap- 
pen ;  and  in  case  of  the  death  of  either  before  age  or  marriage, 
then  to  the  survivors  ;  this  sum  to  be  put  at  interest,  at  the  dis- 
cretion of  executors,  and  interest  applied  to  their  education  and 
maintenance. 

Third.     A  legacy  of  one  thousand  dollars  to  Julius  Cleve. 

Fom"th.  A  legacy  of-  one  thousand  dollars  each,  to  five  chil- 
di'en  of  his  sister,  Mary  Clinefelter,  one  of  the  plaintiflfs ;  and 
in  all  other  respects  upon  the  same  terms  as  the  legacies  to  the 
Faughanders. 

Fifth.  He  directed  his  executors,  as  soon  as  possible,  after 
his  decease,  to  sell  all  his  personal  property  for  good  current 
money,  "  and  that  all  the  real  estate  of  vs^hich  I  shall  die  seized 
or  possessed,  shall  be  sold  by  my  executors,  at  any  time  -when 
they  may  think  proper,  for  its  reasonable  value,  for  like  current 
money,  or  on  such  credit  as  they  may  think  proper,  and  the 
amount  thereof  secured  in  such  manner  as  is  usual,  in  like 
cases,  to  insure  the  full  and  punctual  payment  thereof ;  and  to 
effectuate  this,  my  intention,  I  do  hereby  vest  in  my  executors, 
full  po-wer  and  authority  to  dispose  of  my  real  estate  in  fee 
simple,  or  for  a  term  of  years,  or  otherwise,  in  as  full  and  large 
a  manner  in  every  respect,  as  I  could  myself,  if  living." 

And  lastly,  he  appointed  his  friends,  John  Faughander,  Bur- 
ton Ayi-es  and  William  Waddingham,  his  executors. 

It  is  admitted  that  the  -\vill  -was  duly  proven ;  that  Ayres  and 
Waddingham  declined  to  act,  have  never  qualified  or  acted, 
and  that  Faughander  qualified,  and  letters  testamentary  issued 
to  him  alone,  in  1839.  It  is  also  admitted  that  Ayres  and 
Waddingham  are  still  living. 

In  the  entry  in  the  probate  court,  in  reciting  the  issuing  of 
letters  testamentary  to  Faughander,  it  states  that  it  appeared, 
"that  the  persons  named  in  said  -will  as  co-executors,  decline 
acting." 

In  1841,  John  Faughander,  as  executor,  sold  the  premises  in 
controversy,  for  fifteen  hundred  dollars. 

One  of  the  legatees  -was  s-worn,  and  testified  that  his  legacy 
was  not  paid  ;  that  he  was  of  full  age,  and  that  he  knew  of  no 
personal  property  of  the  estate.  But  there  is  no  other  proof  than 
this  want  of  knowledge,  as  to  what  personal  estate  was  left. 

There  is  in  the  first  clause  of  the  will,  a  strong  implication 
of  a  charge  of  the  debts  and  funeral  expciiscs  upon  the  real 
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estate.  But  this  can  make  no  difference  under  our  statute  of 
wills,  because  the  real  estate  is  at  all  events  liable  for  both  as  a 
secondary  fund,  and  would  not  be  otherwise,  under  a  will  charg- 
ing all  debts,  expenses  and  legacies  upon  the  realty,  unless  the 
intention  was  very  clearly  to  change  the  legal  order  of  liability. 
See  on  this  branch  of  learning,  Hill  on  Trust,  344,  348,  350, 
352,  354,  358  to  364,  Ed.  of  1846. 

Jill  his  debts  and  funeral  expenses,  were  to  be  paid  out  of 
the  first  moneys  that  should  come  into  the  hands  of  the  execu- 
•tors  from  any  portion  of  his  estate^  real  or  personal.  Legacies 
are  not  included  in  this  direction,  and  there  are  no  words  such 
as  '.'devise"  instead  of  "bequeath"  which  latter  is  used  in 
this  will,  or  other  provision,  such  as  a  general  residuary  bequest 
of  real  estate,  or  the  funds  produced  from  its  sale,  from  which 
an  implication  could  be  raised  for  charging  these  legacies  on 
the  real  estate. 

It  may  therefore  be  contended  that  the  legacies  given  by  this 
will  are  not  charged  upon  the  land,  nor  payable  out  of  its  pro-" 
ceeds  when  sold.  The  lands  are  not  devised  to  the  executors, 
but  a  power  is  given  to  them  to  sell  generally,  when  the  executors 
think  proper,  without  expressing  any  object  for  the  sale,  or 
directing  any  application  of  the  proceeds,  either  in  paying 
debts,  expenses,  legacies,  or  for  investment,  or  otherwise. 

Here  the  power  is  expressly,  and  very  fully  given.  In  the 
event  it  became  necessary  to  exercise  it,  on  a  deficiency  of  the 
personalty,  for  the  payment  of  the  debts  and  funeral  expenses, 
it  would  be  in  connection  with  a  trust  for  creditors.  Had  such 
a  state  of  facts  been  presented  as  required  a  sale  for  these  pur- 
poses, I  should  look  at  its  exercise  through  the  medium  of 
creditors'  interests,  and  feel  more  disposed  to  a  liberal  con- 
struction in  sustaining  its  exercise.  But  I  presume  the  person- 
alty was  not  only  sufficient  to  pay  debts  and  funeral  expenses, 
but  also  to  pay  the  legacies  ;  for  the  proof  in  the  record  does 
not  negative  this  presumption. 

The  lands,  therefore,  descended  to  the  heirs  at  large  in  the 
meantime,  subject  to  be  incumbered  by  lease,  or  mortage ;  or 
divested  by  sale  of  the  executors,  in  the  exercise  of  this  discre- 
tionary power.  But  it  is  a  naked  power,  in  the  event  of  the 
debts,  etc.,  being  paid  out  of  the  personalty;  for  the  same  per- 
sons take,  and  take  in  the  same  right  as  heirs,  the  lands,  if  the 
power  is  exercised  ;  the  proceeds,  if  it  is. 

Had  there  been  an  application,  appropriation  or  designation 
of  the  lands,  or  their  proceeds,  differing  from  that  made  by  law, 
I  should  hold,  according  to  the  true  and  sound  distinctions  I 
gather  from  the  current  of  authorities,  that  the  power  was 
coupled  with  an  interest,    or  a  trust.     But  where  a  power  is 
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given,  and  no  person  or  interest  is  made  to  arise  or  depend 
upon  its  exercise,  other  than  it  creates  by  its  exercise,  it  is  a 
naked  power.  Although  courts  will  uphold  rights  derived  from 
its  proper  exercise,  equity  will  not  compel  its  exercise,  but  leave 
it  to  the  option  of  those  who  possess  it.  Such  powers,  at  the 
common  law,  required  all  the  parties  to  join  in  its  exercise,  and 
such  would  not  survive.  1  Sug.  on  Pow.  143  to  148,  (1  Law 
Lib.  156  to  159);  4  Bacon's  Abr.  Executors  and  Administra- 
tors, D.,  37,  38,  39  ;  2  Williams  on  Executors,  814,  815  ;  Cole 
V.  Wade,  16  Ves.  R.  27  ;  Townsend  etal.  v.  fFilson,  1  Barn, 
and  Aid.  R.  608,  (4  Eng.  C.  L.  R.  289);  Forbs  v.  Feacuck, 
11  Mees.  and  Welsby,  630  ;  Franklin  v.  Osgood,  14  Joh»  R. 
553  ;  2Denioil.  69,  430  ;  Taylor  v.  Morris,  1  Comst.  R.  346; 
4  Kent's  Com.  320  to  334  ;  Peters.  Beverly,  10  Pet.  U.  S.  R. 
563  ;  1  McLean  R.  197  ;  Taylor  et  al.  v.  Benham,  5  How.  U. 
S.  R.  267  ;  Zehach  v.  Smith,  3  Binn.  R.  72;  Hero7x  v.  Hoffner 
et  al.,  3  RaAvle,  393  ;  Taylor  et  al.  v.  Galloway  et  al.,1  Ohio 
R.  104  ;  Geddy  et  al.  v.  Butler  et  al.,  3  Munf.  R.  345  ;  4  Ibid. 
332 ;  Miller  v.  TVhzte,  Taylor's  Conf.  R.  309  N.  C.  ;  fVool- 
drtge\s  Heirs  v.  Watkin?s  Execxitors,  3  Bibb  R.  349  ;  7  Dunn. 
R.  1 ;  2  Litt.  R.  109  ;  3  J.  J.  Marsh.  R.  246  ;  Coykendall  et  al. 
V.  Rutherford'^ s  Executors,  1  Green N.  J.  R.  360  ;  Seymotir  v. 
Bull,  3  Day  R.  388  ;  Shelton  v.  Homer  et.al.,b  Metcalf  S.462. 

The  doctrine  of  survi  vorship  was  settled  so  as  to  preserve  all 
interests  depending  upon  powers,  as  far  as  it  could  be  done 
upon  principle.  The  statute,  21  Hen.  VTH,  Chap.  4,  aided  cases 
■where  part  refused.  This  act  we  have  adopted,  and  added  a 
general  principle  of  survivorship.  New  York  added  thereto 
neglect,  and  Virginia  has  extended  the  survivorship  to  adminis- 
trators. This  last  provision  is  held  not  applicable  under  our 
statute;  Hall^.  Irwin  et  al.,  2  Gilm.  R.  179  ;  and  upon  the 
same  reasoning,  neglect  is  equally  without  the  intent  of  our 
statute ;  and  a  party  claiming  under  a  power  by  conveyance 
from  one,  while  others  are  in  full  life,  must  show  that  they  have 
refused  by  renouncing,  instead  of  "declining." 

The  question  presented  upon  the  record,  is  a  question  as  to 
the  power  of  one  of  several  executors  to  execute  a  power  of 
sale  in  the  will,  while  the  others  are  living,  and  we  may  consider 
it  in  the  two-fold  aspect,  that  the  have,  and  that  they  have  not, 
declined  to  act  under  the  will. 

After  the  Conquest,  fee  simple  lands  were  alone,  and  by  cus- 
tom, devisable  by  will,  until  the  32  and  34  Hen.  "VTLL.  So  the 
custom  authorized  a  devise  of  the  land  to  executors  to  sell,  or 
a  power  of  sale  without  a  devise  of  the  estate.  But  at  the 
common  law,  all  the  executors  were  required  to  join  iu  the  exe- 
cution of  the  power  of  sale,  which  would  not  survive  in  case  of 
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the  death  of  one,  if  it  were  a  power  without  an  estate.  1 
Coke's  Litt.  Sees.  167, 168, 169,  p.  112,  and  a,  b,  top  2  Am.  Ed. 
1836,  310,  311 ;  1  Sugd.  on  Pow.  129,  130, 143,  144, 145. 

A  like  difficulty  in  the  execution  of  the  will,  occurred  when 
one  refused  to  take  upon  himself  the  executorship. 

By  the  21  Hen.  VIII,  Cap.  4,  this  difficulty  was  in  part  removed, 
by  a  provision  which  authorized  the  qualified  and  acting  execu- 
tors to  sell,  where  the  others  had  refused  the  tnist,  and  this,  by 
construction,  was  extended,  as  well  to  devises  of  the  estate  to 
the  executors,  as  to  mere  powers  of  sale  within  the  letter  of  the 
statute.  1  Coke's  Litt.  113,  a  top  p.  2,  Am.  Edition,  1886, 
312,  313. 

The  power  to  devise  by  will  generally,  has  been  given  in  most, 
if  not  all  the  States,  and  is,  by  our  statute,  in  the  broadest  and 
most  comprehensive  terms.     Rev.  Laws,  1845,  sec.  1. 

So,  too,  many  of  the  States,  like  our  own,  have  adopted  pro- 
visions to  obviate  the  common  law  disability,  of  a  part  only  of 
the  executors  executing  a  power  of  sale.  But  these  provisions 
diflfer  more  or  less,  both  in  the  terms  and  extent  of  the  statutory 
power  conferred.  Want  of  strict  attention  to  these  differences 
may  have  introduced  more  or  less  confusion  in  understanding 
the  decisions  of  the  difterent  States. 

By  21  Hen.  YJH,  Cap.  4,  where  lands  are  Avilled  to  be  sold  by 
executors,  and  part  of  them  refuse,  those  who  qualify  may  sell. 
1  Coke's  Litt.  113  a,  top  p.  313,  2nd  Am.  Ed.  1836.  It  does 
not  provide  for  cases  of  death  or  survivorship.  4  Bacon's 
Abrid.    Title,  Executors  and  Administrators,  D.  p.  39,  Ed.  1846. 

This  has  been  adopted  in  New  York  as  to  executors,  but  in 
other  cases  of  powers,  the  survivor  or  sui'vivon  may  execute 
the  power.  The  English  rule  in  relation  to  these  was  settled 
without  statute,  upon  general  principles  applicable  to  the  natm'e 
of  the  property,  title  or  interest  to  be  affected  by  the  power.  2 
Williams'  Executors,  817,  818  ;  4  Kent's  Com.  311,  325,  326. 
New  Jersey  has  provided  for  both  a  refusal  and  death  of  execu- 
tors. 1  Green  Ch.  R.  362.  Kentucky  has  adopted  the  English 
statute  substantially,  and  without  regulation  of  powers  gener- 
ally. 3  Bibb  R.  3ol  ;  7  Dana  R.  8,  9.  Same  in  Virginia.  3 
Munf.  R.  349.  So,  it  Avould  seem,  in  Pennsylvania.  3  Binney 
R.  73  ;  Massachusetts,  3  Metcalf  R.  465  ;  Ohio,  1  Ohio  R.  105, 
andN.  Carolina,  Taylor's  Conf.  L.  andEq.  R.  135,136,  137. 

Our  genera]  statute,  adopting  the  common  law,  embraced  this 
statute  of  21  Hen.  YQl,  Cap.  4,  and  the  statute  of-  wills,  32 
and  34  Hen.  VIII.     Rev.  Laws,  1845,  p.  337,  sec.  1. 

The  legislature  subsequently  passed  a  general  act,  very  com- 
prehensive in  its  provisions,  and  minute  in  its  details,  embracing 
the    subject  of    testaments,  intestacies   and    administrations,  by 
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the  93rd  section  of  "which,  it  is  provided,  that  "  in  all  cases 
where  power  is  or  may  be  given  in  any  will,  to  sell  and  dispose 
of:  any  real  estate,  or  interest  therein,  and  the  same  be  sold  or 
disposed  of  in  the  manner  and  by  the  persons  appointed  in  such 
will,  the  sales  shall  be  good  and  valid  ;  and  where  one  or  more 
executors  shall  depart  this  life,  before  such  sales  be  made,  the 
survivor  or  survivors  shall  have  the  same  power,  and  these  sales 
shall  be  good  and  valid,  as  though  they  all  joined  in  such  sale." 
Rev.  L.  p.  556,  sec.  93.  No  provision  is  found  in  this  act,  for 
the  execution  of  the  power  by  those  who  qualify,  when  the 
others  refuse,  as  by  21  Hen.  VIII,  or  neglect,  as  in  the  New 
York  statute.  1  Comst.  R.  319  ;  2  Denio  R.  69  ;  15  Wend.  R. 
612.  If  the  act  of  21  Hen.  "NT^H,  be  in  force  still,  both  contin- 
gencies, refusal  and  death,  are  almost  as  broadly  provided  for 
as  in  New  York. 

It  is  contended  that  this  act  is  a  general  one,  intended  and 
embracing  the  whole  subject  matters  of  the  common  laAv  and 
English  statutes,  and  must,  therefore,  by  necessary  implication, 
•repeal  not  only  all  acts  contrary  and  repugnant  to,  and  incon- 
sistent with  it,  but  all  others  on  the  same  subject,  because  of 
the  manifest  intent  shown  to  make  full  reo;ulations  of  all  things 
relative  to  these  subjects.  While  I  admit  the  doctrine  of  repeal 
by  implication,  for  repugnancy  and  inconsistency,  I  cannot  ad- 
mit the  other  branch  of  it  by  implication,  as  applicable  to  these 
subjects,  full,  complete  and  perfect  as  these  new  regulations  may 
be,  and  for  the  satisfactory  reason  that  they  do  not  contain  suf- 
ficient to  constitute  a  perfect  system  of  law  on  these  subjects. 
Aut  we  are  compelled  constantly  to  resort  to  the  principles  of 
the  common  and  ecclesiastical  law,  to  administer  the  principles 
of  the  statute. 

There  is  no  repugnancy,  but  simply  an  omission  in  the  act  of 
Wills,  of  the  principles  of  the  statute  21  Hen.  VHI,  Gap.  4. 

It  is  a  salutary,  remedial  provision,  which  we  can  see  no  rea- 
son for,  nor  should  we  favor  a  repeal  of  it  by  implication,  drawn 
from  subjects  in  which  there  is  no  analogy, 

I  must  regard  the  statute,  21  Hen.  VIH,  as  in  force,  and  this 
record  must  show  satisfactorily  that  A}Tes  and  Waddingham 
refused  the  executorship,  to  authorize  Foughander  to  sell  and 
convey  alone.  It  is  not  a  case  of  survivorship,  under  the  93rd 
section  of  the  statute  of  wills,  but  a  case  of  refusal  under  the 
21  Hen.  ATII.  Evidence  of  neglect  to  qualify,  or  assume  the 
duties  of  executor,  will  not  satisfy  this  statute,  and  this  was 
very  clearly  so  understood,  when  if  was  added  by  statute  in  New 
York,  to  the  refusal  of  the  English  act.  2  Rev.  Stat.  N.  Y.  109, 
sec.  55  ;  1  Comst.  R.  349.  {a) 

(a)  Pahliman  vs.  Smith,  23  Ul.  K.  452;  WardweU  vs.  McDowell,  31  Id.  373. 
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The  only  evidence  offered  to  sliow  the  refusal,  is  a  recital  in 
an  entiy,  made  wlien  Faughander  applied  for  letters  testa- 
mentary, ^ '  It  appearing  that  the  said  Lapsely  is  dead,  that  the 
persons  named  in  said  "^'ill  as  co-executors,  decline  acting,  and 
that  the  said  applicant  is  entitled  to  letters,  as  sole  e!^ecutor  of 
said  -will."  Is  this  sufficient?  The  will  had  been  proven  and 
established  long  before,  and  the  probate  by  one  was  good  for, 
and  enured  to  all.  1  Williams'  executors,  302  ;  3  Barn,  and 
Aid.  363. 

The  issuing  letters  was  a  mere  ministerial  act.  Faughander 
was  entitled  to  lettel's  when  he  applied,  whether  the  others 
chose  to  come  forward  or  not.  We  are  not  informed  that  any 
citation  issued,  that  any  inquiry  was  instituted,  or  any  renuncia- 
tion, refusal  or  communication  from  the  other  executors  made 
to  the  court.  They  may  "  decline  acting,"  and  still  remain 
executors,  with  right  and  power  to  qualify  at  another  time,  and 
a  future  day.     1  Williams'  Executors,  234,  313. 

Do  they  "  refuse  "  the  trust  and  executorship,  and  how  shall 
it  be  made  appear  ?  Other  sections  of  the  same  act  throw  some 
light  on  this  refusal.  Upon  "  a  failure  or  refusal"  of  a  party 
having  custody  of  a  will,  to  deliver  it  to  the  court  of  probate, 
the  party  shall  be  fined.  Sec.  18.  Where  there  there  shall  be  no 
executor  appointed,  or  the  one  named  shall  "  die,  refuse  to  act," 
or  be  otherwise  disqualified,  the  court  may  appoint  adminis- 
trator with  the  wiU  annexed.  Sec.  19.  There  should  be  more 
than  negative  acts  or  mere  omissions.  He  should  renounce, 
should  come  before  or  write  to  the  court,  or  declare  in  some 
way,  by  refusing  to  obey  citation,  etc.,  before  an  administrator 
could  be  appointed. 

Again,  by  sec.  20,  every  executor,  knowing  of  his  appoint- 
ment as  such,  shall,  within  thirty  days  after  the  testator's  death, 
cause  the  will  to  be  proved  and  recorded,  "■  or  present  such 
will  and  declare  his  refusal  to  accept  of  the  executorship,"  and 
every  executor  "  so  neglecting  his  trust  and  duty  as  aforesaid, 
without  just  excuse  for  such  delay,"  shall  forfeit  §20  per  month 
from  and  after  the  thirty  days,  ''  until  he  shall  cause  probate  of 
said  will  to  be  made,  or 2)rese?it  the  same  as  aforesaid."  The 
observation  I  would  make  upon  this,  is  that  the  rights  and  pow- 
ers of  executors,  derived  from  the  choice  and  confidence  of  the 
testator,  are  not  within  the  power  of  the  probate  court.  They 
may  forfeit  for  neglecting  them,  but  can  only  lose  them  by  vol- 
untary refusal  or  renunciation.  He  is  not  removable  for  neglect. 
He  may  decline  acting  without  refusing  the  trust  and  duty,  but 
will  have  the  right,  at  any  time,  to  come  in  and  qualify. 

Again,  in  sec.  21  it  is  upon  refusal  of  the  executor,  that  ad- 
ministration shall    be    granted    to    the  widow    or  next  of  kin. 
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and,  upon  "  their  refusal,"  to  others.  Upon  neglect  to  come  or 
send,  thej  should  be  cited  to  coinc  and  refuse,  and  this  means 
renounce,  for  in  sec.  25  it  is  so  explained.  "Where  two  or  more 
are  appointed  in  the  same  will,  and  one  or  more,  "  die,  refuse 
to  take,  etc."  upon  him  or  herself  such  executorship,  letters 
shall  be  granted  to  the  one  not  "renouncing."  Such  are  the 
provisions,  and  in  accordance  with  the  whole  current  of  author- 
ities in  relation  to  rights,  duties  and  powers  of  executors.  It 
requires  positive  and  affirmative  acts  to  divest  themselves  of, 
and  part  Avith  those  rights,  duties  and  powers  conferred,  not  by 
the  law,  but  the  act  and  will  of  the  testator.  1  Williams'  Exe- 
cutors, 234,  235.   See  Harrison  v.  Harrison^  2  Roberts'  R.  400. 

I  am  by  no  means  satisfied  with  the  quantum  and  sufficiency 
of  the  evidence  of  so  recent  a  transaction,  afforded  by  a  bare 
recital  in  the  entry  of  a  ministerial  act  of  the  judge  of  probate. 
The  courts  in  Pennsylvania  require  this  evidence  to  be  shown 
by  the  records  and  files  of  the  court,  (^Heron  v.  Hojfner  et  al.,  S 
Rawle  R.  396,)  conformably  to  the  practice  in  the  ecclesiastical 
courts.  It  is  put  upon  the  ground  that  they  derived  with  the 
provision  itself,  a  legal  import  in  the  terms,  and  that  it  best 
comports  with  the  certainty  and  security  of  titles  to  realty,  by 
preserving  written  evidence  of  those  acts  and  facts  upon  which 
the  title  depends.  This  had  been  clearly  intimated  as  the  rule 
in  commonwealth  use.  Huston  ei  aL  v.  Matcor  ei  al.,  16  Serg, 
and  Raw.  R.  -118.  This  last  is  referred  to  and  approved,  and  a 
refusal  or  renunciation  by  act  m  pais,  disclaimed  in  StebbinsY. 
Lathrop,  4  Pick.  R.  43,  44. 

Chief  J.  Bronson,  in  Roseboom  v.  Mosher,  2  Denio  R.  TO, 
sanctioned  this  as  the  sound  rule  in  requiring  an  express  renun- 
ciation, and  would  have  so  decided,  had  it  been  an  open  ques- 
tion in  New  York.  But  under  their  statute,  which  included 
cases  of  mere  neglect  to  qualify  or  prove  the  will,  it  had  been 
ruled  otherwise.  See  also  for  New  York  rule  under  their  State 
an  approval  of  this  case.     1  Comst.  R.  349,  350. 

The  rule  I  consider  to  be  well  established  in  England,  not 
only  by  the  practice  of  the  ecclesiastical  courts,  but  by  decision^ 
notwithstanding  the  ^/c/w??i  of  Holroyd,  J.,  in  Toumsonw  Tick- 
ell,^  Barn,  and  Aid.  R.  31,  (5  Eng.  C.  L.  R.  221,)  that  it  would 
not  be  necessary  to  be,  either  by  matter  of  record  or  by  deed. 
In  that  case  the  renunciation  was  by  deed.  In  Long  et  at  w 
Syins  et  aL,  3  Hagg  Eccl.  R.  771,  (5  Eng.  Eccl.  R.  266), 
the  rule  is  very  strongly  laid  down,  "  that  the  refusal  must  be 
recorded  in  com't ;  till  that  was  done,  no  one  could  take  adminis- 
tration;"  "the  refusal  cannot  be  by  word  only,  it  must  be 
entered  and  recorded  in  court."  That  it  cannot  be  by  mere 
words,  or  other  matter  in  pais,  is  well  supported  by  authorities. 
22 
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1  Williams'  Executors,  23-4,  235  ;  4  Bacon's  Abridg.  Executors 
and  Administrators,  E,  9  ;  Henloc's  Case.  9  Cok.  R,  36.  Raw- 
linson  v.  Shawns  Executors ,  3  Term  R.  558,  is,  if  an  excep- 
tion, one  from  necessity,  that  a  creditor  must  be  shown  to  have 
accepted  an  appointment  of  executor,  before  he  shall  be  denied 
a  right  of   action  against  the  other  executors. 

In  Virginia  and  North  Carolina  a  different  rule  prevails,  but 
the  renunciation  may  be  by  acts  in  pais,  and  will,  under  circum- 
stances, be  presumed.  Geddy  v.  Butler,  3  Munf .  R.  345;  4 
Ibid.  341 ;  Miller  v.  White,  Taylor's  Conf.  L.  and  Eq.  R.  top 
135,  marg.  309. 

Whatever  the  character  of  proof,  it  should,  at  least,  be  satis- 
factory and  conclusive,  and  more  especially  in  cases  of  naked 
powers,  where  greater  strictness  is  required,  than  w"here  the 
power  is  coupled  with  an  interest  or  trust.  5  Howard's  U.  S. 
R.  233. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Richard  Charlesworth,  Plaintiff  in  Error,  v.  Thompson  E. 
Williams,  Defendant  in  Error. 

error; TO:,LA  SALLE. 

A  person  who  has  signed  a  replevin  bond,  may  become  a  competent  witness  in 
the  cause.  If  another  security  is  substituted  "for  him. 

The  printed  statutes  of  another  State  may  be  read  in  evidence.  And  if  a  party 
objects  to  the  portions  of  such  statutes  so  read,  as  being  irrelevant,  he  should 
raise  the  question  by  copying  them  into  the  bill  of  exceptions. 

Exceptions  to  instructions  must  appear  to  have  been  taken  at  the  time. 

This  was  an  action  of  replevin  commenced  by  Williams 
against  Charlesworth,  in  the  La  Salle  Circuit  Court.  The  defend- 
ant pleaded  non  detinet^  and  property  in  himself.  Upon  these 
pleas,  issue  was  joined.  The  cause  was  tried  before  Leland, 
Judge,  and  a  jury,  at  November  term,  1853.  Verdict  and 
judgment  for  plaintiff.  In  the  progress  of  the  trial,  by  leave  of 
the  court,  the  plaintiff  struck  out  the  name  of  one  Moffet,  who 
was  security  on  the  replevin  bond  thereupon,  and  substituted 
one  Baldwin  in  his  place  ;  and  Moffett  was  allowed  to  become  a 
witness  for  the  plaintiff.  The  plaintiff  also  read  to  the  jury 
extracts  from  a  bound  book,  purporting  to  be  the  statutes  of 
Ohio,  to  which  exception  was  taken  ;  a  witness  was  called  who 
had  been  a  practicing  attorney  in  the  State  of  Ohio,  who  stated 
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that  he  had  no  doubt  that  they  wcro  the  statutes  of  Ohio.  The 
extracts  read  ^Yere  from  "An  act  to  provide  for  the  settlement 
of  estates  of  deceased  persons,"  and  from  "An  act  reguhiting 
descents  and  the  distribution  of  personal  estates."  Charles- 
worth  brought  the  case  to  this  court,  and  assigned,  among  other 
errors,  the  admission  of  Moffett  as  a  witness,  the  reading  to 
the  jury  the  sections  of  the  printed  statutes  of  the  State  of 
Ohio,  and  the  refusing  and  giving  of  certain  instructions.  There 
was  a  motion  for  a  new  trial,  ai)d  a  motion  in  arrest  of  judg- 
ment, which  were  overruled  ;  upon  which  the  defendant  below 
*'  excepts"  in  the  present  tense. 

D.  P.  Jenkins,  for  Plaintiff  in  Error, 

J.  Strain,  for  Defendant  in  Error. 

Caton,  J.  The  objection  taken  to  the  witness  Moffett,  is  not 
a  valid  one.  Although  he  was  incompetent  while  he  remained 
secui'ity  on  the  bond,  by  the  substitution  of  another  security, 
under  the  direction  of  the  court,  his  competency  was  restored, 
and  he  was  properly  admitted  as  a  witness.  Nor  can  we  say 
that  it  appears  from  this  record  that  the  court  erred  in  admitting 
in  evidence  the  statutes  of  Ohio.  It  is  stated  in  the  records  that 
the  book  offered  in  evidence  purported  to  be  the  printed  statutes 
of  that  State.  Prima  facie  that  was  sufficient  under  our  statute 
to  admit  them  in  evidence  as  the  statutes  of  that  State,  without 
adverting  to  the  witness  who  was  sworn  for  the  purpose  of  iden- 
tifying them  as  the  statute  laws  of  that  State,  (a)  Nor  can 
we  say  that  the  portions  of  those  statutes  read  to  the  jury  on  the 
trial,  were  irrelevant,  as  was  insisted  on  the  argument,  for  the  ob- 
vious reason  that  the  bill  of  exceptions  does  not  show  what  was 
read  to  the  jury.  It  merely  shows  that  portions  of  certain  acts 
were  read,  but  no  extracts  are  given,  so  as  to  enable  this  court 
to  judge  of  their  applicability  or  relevancy  to  the  case.  The 
main  errors  relied  upon,  are  the  decisions  of  the  court  in  giving 
and  refusing  instructions  asked  for  by  either  party,  but,  unfor- 
tunately, the  instructions  were  not  excepted  to  upon  the  trial,  nor 
until  after  the  motions  for  a  new  trial,  and  in  arrest  of  judg- 
ment, had  been  made  and  overruled.  At  least,  so  it  appears 
from  the  bill  of  exceptions.  But  one  bill  of  exceptions  was 
taken,  and  that  states  the  decision  of  the  court  on  the  motions 
for  a  new  trial  and  in  arrest  of  judgment,  so  that  it  could  not 
have  been  executed  till  after  these  motions  were  decided,  and 
the  exceptions  taken  to  the  giving  and  refusing  instructions  arc 
all  in  the  present  tense,  so  that  the  exceptions  which  are  thus 
stated,  could  not  have  been  taken  on  the  trial,  but   appear  to 

(a^   Hoe  vs.  Van  Alstyne,  20  Ul.'JH,  201 ;   La  Fayette  Bank  vs.  Stone,  1  Scam.  E.  42a 
iTid    K.  261. 
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have  been  taken  afterwards.  The  decisions  o£  this  court  are 
numerous  and  uniform,  that  we  cannot  inquire  into  exceptions 
thus  stated  upon  the  record.  Hence  we  have  not  felt  at  liberty 
to  examine  the  instructions  thus  excepted  to,  in  order  to  deter- 
mine whether  they  were  proper  or  not. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


August  Puschel,  Plaintiff  in  Error,  v.  Joseph  Hoover  et  al., 
Defendants  in  Error. 

ERROR    TO    PEORIA. 

In  an|action  against  one  of  two  partners,  where  the  general  issue  only  is  plead- 
ed, the  non -joinder  cannot  be  taken  advantage  of  on  the  trial. 

This  action  was  commenced  before  a  justice  of  the  peace,  and 
Was  taken  by  appeal  to  the  circuit  court  of  Peoria  county.  On 
the  trial  of  the  cause  before  Peters,  Judge,  at  March  term, 
1855, _  the  deposition  of  a  Avitness  was  read,  which  proved  a 
delivery  of  the  articles  claimed  in  the  account,  for  which  the 
action  was  brought.  The  deposition  stated  that  the  articles 
were  delivered  to  Charles  Puschel  and  August  Puschel,  at  their 
shop.  It  appeared  on  the  cross-examination  cf  the  witness  who 
made  the  deposition,  that  the  shop  was  kept  by  the  above-named 
Puschels,  that  they  "Were  in  partnership,  and  that  the  articles 
were  always  delivered  to  Charles  Puschel,  although  August 
Puschel  was  present  many  times,  at  the  delivery.  On  this  evi- 
dence the  defendant  below  moved  for  judgment  against  the 
plaintiff.  The  court  denied  the  motion,  and  gave  judgment  for 
the  plaintiff.  The  defendant  below  then  sued  out  this  writ  of 
error. 

H.  M.  Mead  and  C.  C.  Bonney,  for  Plaintiff  in  Error. 

.    Grove  and  McCoy,  for  Defendants  in  Error. 

Caton,  J.  This  action  was  brought  against  one  of  two  per- 
sons, who  were  jointly  liable  for  the  beer  sold.  No  plea  in 
abatement  was  filed,  but  the  case  was  tried  upon  the  general 
issue,  which  the  court  very  properly  found  for  the  plaintiff,  and 
rendered   a  judgment    thereon.       The   defendant   should  have 
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pleaded  the  non-joinder  of  liis  partner  in  the  grocery,  and  could 
not  take  advantage  of  it  upon  the  trial  of  the  general  issue.     1 
Chitty's  PI.  46  ;  Chap.  1,  Sec.  3,  Rev.  Stat,  {a) 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  Smith  L.  C.  481  and  post  370. 


Martin  0.  Walker,  Appellant,  v.  Grant  Goodrich,  Appellee. 

APPEAL  FEOM  COOK  COUNTY  COURT  OF  C03HM0N  PLEAS. 

If  attorneys,  who  are  co-partners,  accept  a  i-etainer,  the  contract  is  joint,  and 
continues  to  the  termination  of  the  suit,  and  neither  can  he  released  from  the  ob- 
ligation or  responsibilities  assumed,  either  by  a  dissolution  of  their  firm,  or 
by  any  other  act  or  agreement  between  themselves. 

A  dissolution  of  a  partnership  between  attorneys,  does  not  affect  engagements 
made  during  partnership,  so  far  as  their  clients  are  concerned. 

The  statute  of  limitations  does  not  commence  running  against  attorneys  till  the 
service  contracted  for  has  been  performed,  by  a  termination  of  the  suit,  or  the 
contract  has,  in  some  way,  been  released! 

Goodrich,  as  surviving  partner  of  Giles  Spring,  deceased, 
sued  Frink  and  Walker,  in  assumpsit,  for  services  performed 
for  the  latter  parties,  as  their  attorneys.  Walker  pleaded  the 
general  issue,  the  statute  of  limitations,  and  a  plea  of  set-off. 
Upon  these  pleas,  issues  were  made  up,  and  a  trial  was  had 
before  J.  M.  Wilson,  Judge,  and  a  jury,  at  February  term, 
1855,  of  the  Common  Pleas  Court.  Verdict  and  judgment  for 
the  plaintiff  below,  for  $3,000,  and  a  motion  for  a  new  trial 
was  made  and  overruled.  Walker  then  appealed.  It  appears 
from  the  bill  of  exceptions,  that  Spring  and  Goodrich  defended 
a  suit  in  Chancery,  by  William  Fowler  against  Frink  and 
Walker,  which  was  commenced  in  December,  1840,  and  was 
still  pending  at  the  trial  of  this  cause.  The  value  of  the  ser- 
vices rendered  was  proved.  Spring  died  in  July,  1851.  Good- 
rich managed  the  suit  from  the  dissolution  of  the  firm  of  Spring 
and  Goodi'ich,  which  was  in  the  spring  of  1849. 

C.  Beckwith,  Judd,  Frink  and  Winston,  for^Appellant. 

G.  Goodrich,  j^ro  se. 

Caton,  J.  The  evidence  in  the  case  was  abundantly  suffi- 
cient to  justify  the  jury  in  finding  that  Spring  and  Goodrich 
were  retained  by  the  defendants  below,  to  defend  the  chancery 
suit,  and  also  that  the  services  which  they  performed,  were  not 
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over  estimated  by  the  jury  in  their  verdict.  It  would  not  be 
instructive,  nor  would  it  be  profitable  to  review  the  evidence  on 
these  points.  It  is  sufficient  to  state  that  it  has  been  examined 
by  the  court,  and  that  we  are  satisfied  with  it. 

The  principal  question  in  the  case  arises  under  the  plea  of  the 
statute  of  limitations,  and  on  this  question  it  required  much 
ingenuity  to  make  even  a  plausible  argument. 

It  appears  that  Spring  and  Goodrich  were,    many  years  since,' 
employed  by  the  defendants  below  to  defend  a  suit  in  chancery, 
which   was  prosecuted    against  them    by  one  Fowler.     At  this 
time,   Spring  and  Goodrich  were  partners  in  the  practice  of  the 
law  in  Chicago.     Within  the    five  years    previous  to  the  com- 
mencement of  this  action,  Spring  died,  but  more  than  five  years 
before  the  commencement  of  the  action,  Spring  and  Goodrich 
dissolved  their  partnership.     At  the  time  of  the  dissolution  of 
the  partnership,  and  even  at   the  time    of  Spring's  death,  the 
chancery  suit  was  still  pending,  the   retainer  of    the   plaintiffs 
below  not   having    been  previously  terminated,  although,  after 
the  dissolution  of  the  partnership,  the  defense  was  principally, 
if  not  entirely,  conducted  by  Mr.   Goodrich.     On  the  part  of  the 
plaintifi"  in  error,  it  is  insisted  that  the  dissolution  of  the  firm 
of  Spring  and  Goodrich  of  itself,  terminated  the  joint  retainer, 
and   that  whatever    was    done    subsequently,  by   either  of   the 
members  of  the  former  firm,  was  done  in  his  individual  capac- 
ity,  and  under  a  new  retainer,  either  express  or  implied,  and 
not  in  pursuance  of  the  old  contract  of  retainer,  by  which  they 
were  employed  jointly.     Such  is  not  the  law.     The  contract  of 
retainer  was  a  joint  and  continuing  contract,  and  neither  of  the 
partners  could  be  released  from  its   obligation,  or  the  responsi- 
bilities which  they  had  thereby  assumed,  either  by  a  dissolution 
of  their  firm,  or  by  any  other  act  or  agreement  between  them- 
selves.    The  relation  of   clients  and   solicitors  existed  between 
each  of  the  partners  and  their  clients,   as  much  as  if  the  part- 
nership had  not  been  dissolved.     Whatever  was  done  by  either 
in  the  defense  of  that  suit,  after  the  dissolution,  was  done  under 
the   contract  of  retainer  which  they  had  previously  made  with 
their  clients,  as  much  as  if  they  had  never  dissolved.     A  disso- 
lution of  a  partnership  subsisting  between  attorneys,  has  refer- 
ence to  new    business  to    be  undertaken,    and    does  not    afi"ect 
engagements  already  made,  at  least  so  far  as  their  clients  are 
concerned,  and  the  same  remark  may  be  made  as  to  the  forma- 
tion   of    partnerships    among    attorneys.     This  is    imperiously 
demanded  by  the  rights  of  suitors.     This  is  a  principle  so  well 
settled  and  universally  understood,   that  it  is  quite  unnecessary 
to  enlarge  upon  it. 
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The  rights  of  those  parties  are  to  be  considered  precisely  as  if 
there  had  been  no  dissolution  of  the  partnership  between  Spring 
and  Goodrich,  until  the  time  of  the  death  of  the  former,  and 
the  question  only  remains  to  be  considered,  -whether  the  statute 
of  limitations  bars  the  plaintiff  below,  as  surviving  partner,  for 
service  rendered  by  the  firm  in  the  defense  of  the  chancery  suit, 
more  than  five  years  before  the  commencement  of  this  action. 
On  this  point  also,  the  law  is  equally  clear  and  well  settled. 
The  statute  of  limitations  could  not  commence  running  till  the 
services  contracted  for  had  been  performed,  by  the  termination 
of  the  suit,  or  the  contract  of  i-etainer  had,  in  some  other  mode, 
been  determined.  JVkilehcad  \.  Lard^  11  Law  and  Equity  R. 
587  ;  Foster  v.  Jack.  4  Watts  R.  334  ;  Harris  v.  Oshor^i,  2 
Cromp.  and  Meason,  629. 

No  other  case  than  this  could  be  required  to  illustrate  the 
propriety  of  this  rule.  Here  was  a  suit  pending  in  court  for 
more  than  twelve  years,  during  all  of  which  time  the  defense 
was  conducted  by  these  solicitors,  with  great  ability,  and  the 
most  constant  assiduity,  requiring,  at  one  time,  an  almost  con- 
stant attendance  before  the  master,  for  about  nine  months,  in 
stating  the  accounts  of  a  partnership  involved  in  that  suit.  Did 
the  statute  of  limitations  commence  running  at  the  termination 
of  each  day,  as  to  the  services  rendered  on  that  day?  Were 
the  solicitors  obliged  to  pause  in  their  defense,  within  each 
period  of  five  years,  to  commence  a  suit  against  their  clients  for 
the  services  already  performed,  or  forfeit  them?  The  very 
statement  of  the  proposition  shows  how  embarrassing,  inappro- 
priate, and  indeed,  impracticable,  such  a  rule  would  be. 

We  find  no  error  in  the  law  as  laid  down  by  the  court  to  the 
jury,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Higgs,  Plaintiff  in  Error,  v.  Edward  Fuencii,  Defend- 
ant in  Error. 

ERROIL  TO    PEORIA. 

Where  A  receives  money  fromB,  upon  an  a.irreement  to  convey  land  to  B,  and  A 
has  no  title  to  land,  biit  offers  a  quit  claim  to  other  land  in  lieu  thereof,  and 
B  has  also  furnished  money  to  A,  to  pay  taxes,  etc.,  A  all  the  while  retaining 
possession  of  the  papers,  equity  will  compel  a  discovery  and  an  accoiuit,  and  a 
repayment  of  the  money  received,  with  interest. 
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The  decree  in  this  case  in  tlie  Circuit  Court  of  Peoria  county, 
■R'as  rendered  by  Peters,  Judge,  at  January  term,  1854.  The 
facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

N.  H,  Purple,  for  Plaintiff  in  Error. 

Mailing  and  Merrdian,  for  Defendant  in  Error. 

SKnsns^ER,  J.  French  filed  his  bill  in  equity  in  the  Peoria  cir- 
cuit court  against  Higgs,  alleging  that  in  the  year  1838,  Higgs 
made  a  contract  with  French  to  sell  and  convey  to  Frsnch  a 
tract  of  land  in  McDonough  county,  Illinois,  for  two  hundred 
and  fifty  dollars,  for  which  amount  French  executed  to  Higgs 
his  promissory  note ;  that  French  has  paid  the  note  ;  that  some 
two  years  before  the  filing  of  the  bill,  French  and  Higgs  had  a 
settlement  of  the  matter  of  the  note  ;  and  that  the  same  was 
then  canceled,  and  a  new  note  given  for  the  balance  due  on  the 
same ;  that  in  said  settlement  twelve  per  cent,  per  annum  inter- 
est was  allowed  on  said  note  ;  that  the  last  note  had  been  fully 
paid,  with  twelve  per  cent,  interest  thereon ;  that  French  could 
not  read  or  write,  and  confided  the  whole  matter  to  Higgs,  who 
kept  all  papers  between  them,  made  all  settlements,  and  drew  up 
all  wi'itings  relating  to  the  transaction  ;  that  French  had  no 
knowledge  of  the  contents  of  any  such  papers,  except  as  infonned 
thereof  by  Higgs  ;  that  Higgs  pretended  that  he  was  the  owner 
of  the  tract  of  land  bargained  to  French  ;  that  French  had  never 
seen  the  land,  and  bargained  for  it  wholly  confiding  in  Higgs  ; 
that  he  did  not  know  the  description  of  the  land,  for  the  papers 
relating  to  the  trade  were  retained  by  Higgs,  and  in  his  posses- 
sion ;  that  some  two  years  after  the  trade  was  made,  Higgs, 
together  with  one  Crane,  made  out  a  deed  of  general  warranty 
of  good  title  to  French,  for  the  tract  of  land,  and  acknowledged 
the  same  before  a  justice  of  the  peace,  but  that  said  deed  was 
never  delivered ;  that  afterwards  Higgs  represented  to  French 
that  he  had  made  the  contract  and  deed  to  French  for  land  he 
did  not  own,  and  that  he  owned  another  tract  of  land  in  the 
same  county,  which  he  would  substitute  in  lieu  thereof,  which 
French  assented  to,  provided  it  should  be  of  equal  value,  and 
Higgs  would  execute  a  deed  of  general  warranty  to  French  of 
the  same,  to  which  Higgs  agreed;  that  since  the  year  1838, 
French  has  paid  Higgs  divers  sums  of  money  to  pay  the  taxes 
on  the  land,  and  expenses  attending  the  same  ;  that  he  has  no 
receipts  therefor,  having  left  the  whole  business  to  Higgs,  and 
cannot  state  the  full  amount  of  the  same ;  that  Higgs  has  no 
title  to  the  land  so  substituted  ;  that  French  had  often  called 
upon  Higgs  for  a   deed   for  the   same,  of  a   general  warranty. 
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•which  said  Higgs  refused  to  execute  ;  that  ITiggs  refuses  to  pay 
back  the  purchase  money,  paid  by  Freuch  for  the  land  ;  that 
French  cannot  give  the  description  of  the  hmd,  and  lias  no 
means  of  knowing  the  same. 

The  bill  prays  for  an  account  and  decree  for  the  money  paid, 
with  interest,  and  for  general  relief. 

Higgs  answered  under  oath. 

The  answer  admits  the  making  of  the  first  agreement  and 
execution  of  the  note  as  alleged,  but  denies  that  the  note  has 
been  paid ;  alleges  that  the  deed  made  out  by  him  under  the 
first  agreement  misdescribed  the  land  ;  admits  that  it  was  a  deed 
of  general  warranty,  and  files  the  same  with  his  answer  ;  alleges 
that  upon  discovering  the  mistake  in  the  description,  and  that 
the  land  in  consequence  thereof  had  been  sold  for  taxes,  he 
proposed  to  French  to  take  in  lieu  thereof,  another  tract ;  that 
it  Avas  then  agreed  that  French  should  take  a  deed  of  quit  claim 
from  Higgs  for  the  S.  W.  32,  6  N.  1  W.,  in  the  same  county, 
and  that  Higgs  should  throw  off  from  the  amount  due  him,  fifty 
dollars  ;  that  the  amount  due  was  then  computed  on  the  first 
note,  and  a  note  given  for  the  balance,  by  French  to  Higgs,  after 
deducting  the  fifty  dollars  ;  admits  that  the  notes  drew  twelve 
per  cent,  interest,  and  that  the  last  note  has  been  paid ;  alleges 
that  Higgs  has  good  title  to  the  land,  and  that  he  in  the  year 
1843,  made  out  and  acknowledged  a  quit  claim  deed  for  the  land 
last  contracted  for,  to  French,  and  left  the  same  with  one  Emery 
for  French ;  that  French  Avas  present  and  agreed  to  accept  the 
deed,  in  full  compliance  of  the  last  agreement ;  that  the  deed 
contained  another  tract  of  land,  which  one  Crane  was  to  con- 
vey to  French,  and  was  therefore  left  Avith  Emery  for  Crane  to 
execute ;  that  since  then  he  has  not  seen  the  deed,  is  informed 
that  it  is  lost,  and  that  French  never  took  it ;  admits  that  French 
furnished  money  to  pay  taxes,  but  does  not  state  to  what  amount ; 
alleges  French  could  at  any  time  have  taken  the  deed,  and  that 
Higgs  is  still  ready  to  execute  a  quit  claim  deed  for  the  land 
under  the  last  agreement ;  denies  fraud,  etc. 

This  answer  Avas  excepted  to,  but  the  record  fails  to  shoAv  any 
disposition  of  the  exceptions.  The  cause  was  heard  upon  bill, 
ansAA'er,  replication  and  eA^idence.  The  evidence  shoAvs  that  in 
October,  1844,  Higgs  sued  French  on  a  promissory  note,  dated 
November,  1843,  executed  by  French  to  Higgs,  calling  for  ^61, 
and  draAving  12  per  cent,  interest  per  annum  ;  that  judgment 
was  rendered  upon  the  same  against  French,  and  that  the  judg- 
ment is  satisfied ;  that  the  note  Avas  given  for  a  balance  due 
from  French  to  Higgs,  for  land  sold  by  Higgs  to  French  ;  that 
Higgs,  on  the  12th  of  NoA'ember,  1844,  executed  to  French  a 
receipt   in  full,  on   payment  of   the  judgment ;  that  French  fre- 
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quently  paid  Higgs  money  to  pay  taxes  on  the  land  ;  that  Higgs, 
in  conversation  with  a  third  person,  said  he  had  made  French  a 
deed  for  the  wrong  land,  and  he  was  to  throw  off  fifty  dollars 
and  give  French  a  quit  claim  deed  to  another  tract ;  that  a  dis- 
pute arose  concerning  the  quit  claim  deed,  and  Higgs  said  it 
was  as  good  as  a  waiTanty,  and  claimed  to  have  good  title  to 
the  land  ;  that  Higgs  said  it  did  not  make  much  difference  what 
sort  of  a  deed  he  gave  French,  for  he  was  an  ignorant  fellow  ; 
that  the  papers  between  Higgs  and  French  were  kept  in  Higgs' 
possession ;  that  the  S.  W.  32,  6  N.  1  W.  was  patented  by  the 
United  States  unto  one  Benjamin  Pettitt.  No  proof  was  made 
of  title  to  the  land  in  Higgs. 

A  decree  was  rendered  in  favor  of  French,  and  against  Higgs, 
for  |399.50,  the  amount  which,  with  interest,  the  court  found 
French  had  paid  Higgs  on  the  land  contract. 

Higgs  appealed  to  this  court,  and  assigns  for  error  the  ren- 
dition of  the  decree  against  hira. 

It  is  difficult  from  the  record,  to  avoid  the  conclusion  that 
French  is  an  ignorant,  confiding  person,  and  that  his  confidence 
was  misplaced.  The  parties  appear  to  have  resided  in  Peoria 
county.  French,  in  1838,  contracts  with  Higgs  for  land  in 
McDonough  county,  and  executes  to  Higgs  his  note  for  $250, 
drawing  12  per  cent,  interest  per  annum ;  a  deed  of  general 
warranty  is  drawn  up,  signed  and  acknowledged  by  Higgs,  for 
the  land  to  French,  but  never  delivered.  In  1843,  Higgs  dis- 
covers a  mistake  in  the  description,  the  old  note  is  given  up  and 
a  note  for  $61  executed  for  the  balance  due,  drawing  12  per 
cent,  interest.  This  note  is  collected ;  Higgs  draws  up,  signs 
and  acknowledges  a  deed  of  quit  claim  to  French  for  another  tract 
of  land,  and  deposits  it  with  one  Emery  ;  this  deed  is  lost  and 
never  delivered  ;  French  pays  Higgs  for  taxes  ;  Higgs  kept  the 
papers  relating  to  the  transaction.  This  is  certainly  extraordi- 
nary. 

The  answer  sets  up  an  agreement  for  a  quit  claim  deed.  This 
being  new  matter,  not  responsive  to  the  bill,  is  for  Higgs  ta 
prove.  He  fails  to  make  any  such  proof.  The  court  was  jus- 
tified in  finding  that  Higgs  had  received  money  from  French 
upon  an  agreement  to  convey  land  to  French  (not  merely  to 
execute  to  him  a  quit  claim  deed),  and  that  Higgs  had  no  title 
thereto. 

The  evidence  showed  the  title  to  be  ^in  another,  and  if  Higgs 
had  title,  it  devolved  on  him  to  prove  it. 

The  papers  relating  to  the  transaction  were  in  the  possession 
of  Higgs.  The  amount  of  money  paid  Higgs,  with  which  to  pay 
the  taxes  on  the  land,  was  knoAvn  to  Higgs  and  French  only. 
A  discovery  and  account  is  prayed,  and  in  such  a  case,  equity 
will  take  jurisdiction. 
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The  wliole  transaction  raises  a  strong  presumption  of  fraud. 
Cummings  v.  Cummiiigs,  15  111.  33  ;  jYclson  \.  Rockwell,  14 
HI.  375  ;  Mc  Artec  v.  Engart,  13  111.  242  ;  Lockridgc  v.  Foster 
et  al.,  4  Scam.  573  ;  Kennedy  v.  JVorlhrup  et  al.,  15  III.  148. 

The  record  shows  a  case  entitling  French  to  an  account  of 
moneys  paid,  and  to  a  decree  for  repayment  with  interest,   (a) 

Decree  ajjirmed. 

{a)  Potit  549  ami  403,  Doaii,  &c.,  vs.  Miuizy,  33  Ul.  R.  '227. 


In   the   matter   of   Jesse   N.    Smith,   on   application     for    an 
Habeas  Corpus. 

In  order  to  an  arrest  under  a  capias  ad  responderiilum,  the  affidavit  should  show, 
byl'acts  stated,  and  circunistanci's  detailed,  thatastron<^  presuiajjtion  exists 
that  the  party  against  wlimii  llic  writ  is  to  issue,  lias  been  guilty  ola  fraud, or 
that  lie  has  refused  to  surrender  his  estate  for  tlie  benelit  of  his  cretlitors,  as 
required  by  law. 

To  state  in  tlie  affidavit  made  to  authorize  the  issuing  of  the  capias  ad  res.  ,  that 
the  benefit  of  whatever  judgment  may  be  obtained  \\\\\  be  in  danger  of  being 
lost,  is  not  sufficient  to  hold  a  party  to  bail. 

Jesse  N.  Srhth  presented  his  petition  to  this  court,  stating 
that  he  was  confined  in  the  jail  of  Cook  county ;  that  he  was 
arrested  by  the  sheriff  of  said  county,  by  virtue  of  a  capias  ad 
respondendum  issued  out  of  the  Circuit  Court  of  said  county, 
and  committed  for  want  of  bail ;  that  the  next  day  after  his 
arrest,  he  demanded  to  be  taken  before  the  county  judge  to  be 
discharged  therefrom,  under  the  provision  of  the  fifty-second 
chapter  of  the  Revised  Statutes,  entitled  "Insolvent  Debtors;" 
that  the  county  judge  was  just  then  about  to  leave  the  county 
for  some  weeks,  and  would  not  hear  said  application  ;  that  his 
detention  was  illegal,  because  the  afiidavit  on  which  the  process 
issued,  did  not  charge  facts  showing  fraud,  or  a  strong  presump- 
tion thereof,  within  the  inception  of  the  demand  sued  for,  or 
the  subsequent  acts  of  petitioner,  nor  did  it  charge  a  refusal  by 
petitioner,  to  deliver  up  his  estate  for  the  benefit  of  his  credi- 
tors, in  the  manner  prescribed  by  law  ;  that  the  facts  stated  in 
the  affidavit  to  ground  the  writ  for  his  arrest,  did  not  bring 
petitioner  within  the  exceptions  contained  in  the  fifteenth  sec- 
tion of  the  thirteenth  article  of  the  State  Constitution ;  that  no 
issue  could  be  made  before  the  county  judge,  for  jury  to  try, 
tbereupon  petitioner  prayed  for  the  writ  of  habeas  corpus,  and 
his  discharge. 

It    appeared   that  an    application  of  a  similar  character  had 
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been  made  to  the  judge  of  the  Circuit  Court  of  Cook  county, 
who,  after  a  hearing,  remanded  the  petitioner  to  the  custody  of 
the  sheriff,  refusing  his  release. 

The  capias  issued  against  Smith,  the  petitioner,  and  four 
others.     Smith  alone  was  arrested. 

It  was  stipulated  by  the  counsel  of  Smith,  and  the  counsel 
who  represented  the  plaintiff  in  the  capias,  that  all  the  facts 
should  be  considered  by  the  Court,  upon  the  order  for  the  writ 
of  habeas  corpus,  and  that  Smith  need  not  be  brought  into 
court. 

Fahnsworth  and  Burgess,  for  Smith. 

Dickey,  Mather  and  Taft,  contra. 

Caton,  J.  The  petitioner  was  an-ested  on  a  capias  ad  res- 
pondendum, issued  at  the  suit  of  Anderson,  against  him  and 
others,  and  in  default  of  bail  was  committed  to  jail.  The 
return  sets  forth  the  affidavit  upon  which  the  writ  was  issued, 
which  shows  the  existence  of  the  debt,  and  avers  that  the  bene- 
fit of  whatever  judgment  the  plaintiff  might  recover  in  the 
action,  would  be  in  danger  of  being  lost,  -unless  the  defendant 
should  be  held  to  bail.     It  shows  nothing  more. 

The  second  section  of  the  fourteenth  chapter  of  the  Revised 
Statutes  provides:  "In  all  actions  to  be  commenced  in  any 
court  of  record  in  this  State,  and  founded  upon  any  specialty, 
bill  or  note  in  writing,  or  on  the  judgment  of  any  court,  foreign 
or  domestic,  and  in  all  actions  of  covenant  and  account,  and 
actions  on  verbal  contracts  or  assumpsits  in  law,  in  which  the 
plaintiff  or  other  credible  person,  can  ascertain  the  sum  due,  or 
damages  sustained,  and  that  the  same  will  be  in  danger  of  being 
lost  unless  the  defendant  or  defendants  be  held  to  bail,  and 
shall  make  affidavit  thereof  before  the  clerk  of  the  court  fi'om 
which  process  issues,"  etc.,  "  and  such  affidavit  shall  be  delivered 
to  such  clerk,  who  shall  issue  a  capias,  and  indorse  thereon 
an  order  or  direction  to  the  sheriff  or  officer  to  whom  such  pro- 
cess shall  be  directed,  to  hold  the  defendant  or  defendants  to 
bail,  in  the  sum  so  specified  in  such  affidavit." 

The  substance  of  this  statute  appears  to  be,  that  if  the  de- 
mand sued  upon,  is  of  such  a  nature  that  the  plaintiffs  or  other 
credible  pejson,  can  ascertain  the  amount  due,  and  that  the 
benefit  of  whatever  judgment  may  be  obtained,  will  be  in  danger 
of  being  lost  unless  the  defendant  is  held  to  bail,  and  shall 
make  affidavit  thereof,  etc.,  a  capias  shall  issue.  This  statute 
has  been  in  force,  in  its  present  phraseology,  for  nearly  thirty 
years,  under  the  late  and  present  constitutions,  and  is  now,  for 
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the  first  time  brought  before  this   court    for  its  consideration. 
That  its  constitutionality  has  often  been  questioned  at  the  bar, 
and  that  it  has  been  differently  construed  by  various  judges  at 
chambers,  and  by  the    circuit   courts,  is   undoubtedly  true,   and 
yet  there  is  no  doubt  that  the  common  practice  has  been  to  fol- 
low the  language  of  the  statute,  and  to  hold  to  bail  -whenever 
an  affidavit  has. been  filed,  as  in  this  case,  showing  the  cause  of 
action  and  the  amount  of  the  debt  due,  and  stating  generally, 
that  the  benefit  of  the  judgment  will  be  in  danger  of  being  lost 
if  the  defendant  is  not  held  to  bail,  without  showing  why  it  will 
be  in  danger,  or  what  will  endanger  it,  or  any  circumstances  re- 
quired by  the  constitution,  to  subject  the  defendant  to  imprison- 
ment for  debt.      The  fifteenth  section  of   the  thirteenth  article 
of  fhe  new  constituiion,  is  a  literal  copy  of  the  fifteenth  section 
of  the  eighth  article  of  the  old  constitution,  and  is   as  follows  : 
"  No  person  shall  be  imprisoned  for  debt,  unless  upon  a  refusal 
to  deliver  up  his  estate  for  the  benefit  of  his  creditors,  in  such 
manner  as  shall  be  prescribed  by  law,  or  in  cases  where  there  is 
strong  presumption  of  fraud."     Now  it  is  immaterial  what  the 
legislature  may  have  said,  they  could  prescribe  no  rule  for  im- 
prisonment for  debt,  except  in  conformity  to  this  provision  of 
the  constitution.     They  might  prescribe  a   mode  by  which  the 
debtor  should  surrender  his  estate   for  the  benefit  of  his  credi- 
tors, and  for  his  failure  to  surrender  his  estate  accordingly,  they 
might  provide  for  his  imprisonment.     Or  they  might  provide  for 
his  imprisonment  in  case  of  strong  presumption  of  fraud.     This 
statute,  in  terms ,^does  not  provide  for  either;  and  if  we  are  to 
construe  the  statute  by  itself  alone,  and  understand  it  as  saying 
that  the  general   averment,  that  the  judgment  to  be  recovered 
will  be  in  danger  of  being  lost,  unless  the  defendant  be  held  to 
bail,  shall  be  only  required  to  be  stated  in  the  affidavit  to  justify 
the  imprisonment,   there    seems  to  be    no   escaping  the   conclu- 
sion, that  the  legislature  have  authorized  imprisonmnnt  f  or  debt 
in  a  case  where  it  is  forbidden  by  the  constitution.        That  is 
plain,  palpable    and   undeniable.     Rather  than  impute  such  an 
intention  to  the  legislature,  we  prefer  to   construe  their  act  in 
connection  with,   and  under  the  influence   of,    the  constitution, 
and  understand  them  as   meaning,  that  the  affidavit  shall    show 
by  facts  stated,  and  circumstances  entailed,  what  the   constitu- 
tion requires,  that  is,  either  that  the   defendant  has  refused   to 
surrender  his  estate  for  the  benefit  of  his  creditors,  as  required 
by  law,  or  he  must,  by  the  facts  stated,  raise  a  strong  presump- 
tion that  the  defendant  has  been  guilty  of  a  fraud.     AYe  must 
either  construe  the  law  this  way,  in  order  to  make  it  harmonize 
with  the  constitution,  and  thus  sustain  it,  or  we  must  hold  it  to 
be  in  violation  of   the  constitution,  and  overthi'ow  it.     Bv  this 
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construction,  we  presume  that  the  legislature  intended  to  submit 
to  the  paramount  law ;  by  any  other,  we  must  declare  that  they 
violated  it.  We  cannot  hesitate  as  to  which  is  the  most  proper 
course  for  us  to  take,  (a) 

By  testing  the  affidavit  shown  in  this  return  by  the  law  as 
thus  understood  and  interpreted,  it  was  sufficient  to  authorize 
the  emanation  of  the  writ,  and  the  imprisonment  of  the  defend- 
ant. It  states  no  fact  or  circumstance  whatever,  but  merely  the 
conclusion,  that  the  benefit  of  the  judgment  to  be  obtained  will 
be  in  danger  of  being  lost,  if  the  prisoner  is  not  held  to  bail. 
This  was  sufficient.     The  prisoner  must  be  discharged. 

^/Application  allowed. 

(a)  Staflford  vs.  Lowe,  20  111.   R.   152;  Gorton  vs.  Frizzell,  20  Id.   295;  Ferguson  vs. 
Hoard,  15  Id.  357  ;  Tuttle  vs.  Wilson,  'it  111.  R.  5.>5. 


In  the  matter  of  Jonathan  R.    Salisbury,  on  application  for  an 
Habeas  Corpus. 

Where  a  capias  which  issued  from  the  United  States  Circuit  Court  is  regular  on 
its  face ,  and  in  a  case  within  the  jurisdiction  of  that  court,  the  Circuit  will  not 
inquire  whether  the  United  States  Court  properly  exercised  its  jurisdiction. 

Where  an  affidavit  upon  which  to  ground  the  issuing  of  a  capias,  shows  that  the 
party  against  whom  the  writ  is  to  issue,  has  conveyed  large  amounts  of  real 
and  personal  property  to  several  persons,  for  the  purpose  of  defrauding  his 
creditors,  and  shows  fticts  and  circumstances  sufficient  to  raise  a  strong  pre- 
sumption of  fraud,  the  party  arrested  can  only  be  discharged  by  making  an 
assignment  as  an  insolvent  debtor. 

This  was   an  application  by  Salisbury  to  be  discharged  from 
an  arrest  and  bail. 

Suit  was   commenced  against  Salisbury  and  nine  others,    by 
the  Bank  of  Auburn. 

The  affidavit  filed  in  the  Cook  Circuit  Court,  after  stating  the 
indebtedness   of  the  parties,  recites  with  respect  to   Salisbury, 
that  in  the  month  of  December,  1853,  he  was  the  owner  of  a 
large  amount  of  real  and  personal  property  in  the  State  of  New 
York,   consisting   of    farms    and   farm   stock    and   implements, 
houses,  lands,  stores,  ashery,  and  other  real  estate,  and  also  was 
a  partner  in   two  stores  in  said  State    of  New   York,   one  at 
Franklinville,   Cattaraugus  county,  where  and  in  which  he    was 
partner  with    one    Lyon ;  another  at    Machias,    where    and    in 
which  he    was  a  partner  with    one  Wier,  and  at  which    stores 
severally  said  Salisbury  had  and  owned  a  large  amount  of  goods, 
wares  and  merchandise,  and  other  personal  property,    including 
a  large  amount  of  notes,  accounts,    and  other  debts  due  to  said 
Salisbury  and  his   other  partners,   at  said  several  stores  respect- 
ively ;  that  during  said  month  of  December,  1853,  or  about  that 
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time,  said  Salisbury  made  two  fraudulent  assignments  of  large 
amounts  of  real  and  personal  property  to  his  two  several  part- 
ners, assigning  to  them  amounts  of  property  and  value,  exceed- 
ing, by  the  sum  of  from  fifteen  to  twenty  thousand  dollars,  the 
consideration  received  therefor,  thereby  fraudulently  intending 
to  place  the  same  out  of  reach  of  his  creditors,  to  delay  and 
hinder  them,  and  with  a  view  to  his  future  benefit ;  that  about' 
said  time,  or  soon  after,  he  sold  and  conveyed  property  to  Messrs. 
Conover  &  Co.,  of  the  city  of  New  York,  or  to  one  of  the  firm, 
for  about  $1000,  which  was  worth  $2400  ;  that  the  sale  was 
for  an  inadequate  price,  and  designed  to  place  the  property  out 
of  the  reach  of  his  creditors.  That  Salisbury,  about  the  same 
time,  sold  and  transferred  to  one  Benjamin  Howard,  about 
$4000.00  worth  of  notes  and  accounts,  for  about  $1000.00, 
which  was  a  grossly  inadequate  consideration,  and  that  this 
sale  was  in  bad  faith,  and  designed  to  cheat  and  defraud  his 
creditors,   and  for  Salisbury's  future  benefit. 

The  foregoing  is  the  substance  of  the  affidavit,  in  so  far  as 
relates  to  the  allegations  of  fraud. 

The  affidavit  was  made  in  July,  1855. 

The  petition  in  this  proceeding  was  filed  on  the  17th  Julv, 
1855. 

Blackwell,  Balling  all  and  Underwood,  for  Petitioner. 

Dickey,  Mather  and  Taft,  contra. 

Caton,  J.  The  return  in  this  case  shows,  that  the  petitioner 
is  held  in  custody  by  virtue  of  three  writs  of  capias  ad  satisfa- 
ciendum ;  one  of  which  was  issued  out  of  the  circuit  court  of 
Cook  county,  another  out  of  the  Cook  count}'-  court  of  common 
pleas,  and  the  third  was  issued  out  of  the  circuit  comt  of  the 
United  States,  for  the  northern  district  of  Illinois.  We  will 
dispose  of  the  latter  writ  first.  That  writ  is  regular  on  its  face, 
in  a  case  where  that  court  had  undoubted  jurisdiction,  and  this 
court  will  not  inquire  whether  a  proper  case  was  made,  requir- 
ing that  court  to  exercise  its  jurisdiction  in  issuing  the  writ. 
This  court,  in  order  to  do  so,  must  exercise  appellate  jurisdic- 
tion over  the  circuit  court  of  the  United  States,  and  by  doing 
so,  revise  its  decisions,  ex  parte  Tabias  Watkins,  7  Peters,  568; 
ibid.  3  Peters,  193  ;  ex  jjarte  Kearney,  7  Wheaton,  38.  If  the 
wi'it  was  improvidently  issued,  the  prisoner  is  provided  with  an 
ample  remedy,  by  the  laws  of  the  IJnited  States.  The  judges 
of  that  court  will  discharge  him,  and  it  would  not  be  fitting  or 
proper  for  this  court  to  interfere  with  their  proceedings  when  in 
the  exercise  of  their  legitimate  jui'isdiction. 
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It  is  a  universal  rule  in  the  Federal  courts,  to  adopt  the  con- 
struction given  by  the  State  courts  to  State  laws  and  constitu- 
tions, when  called  upon  to  administer  them,  so  that  there  can  be 
no  danger  that  one  rule  can  be  applied  to  one  citizen  and  another 
rule  to  another  citizen,  in  the  operation  of  the  State  legislation 
upon  them. 

The  affidavit  upon  which  the  writ  was  issued  from  the  Cook 
circuit  court,  is  set  forth  in  the  return,  and  shows  that  the 
demand  upon  which  that  action  was  about  to  be  commenced,  was 
a  judgment  recovered  in  the  supreme  com-t  of  the  State  of 
New  York,  against  Salisbury  and  others.  It  further  sets  forth 
facts  which,  to  say  the  least,  raise  a  strong  presumption  that 
Salisbury  had  conveyed  large  amounts  of  real  and  personal 
property  to  several  persons  in  the  State  of  New  York,  for  the 
purpose  of  cheating  and  defi'auding  his  creditors.  This  affidavit 
is  deemed  sufficient,  under  the  rule  laid  down  in  the  matter  of 
ex  parte  Jesse  JY.  S^nith,  decided  at  this  term,  to  justify  the 
emanation  of  the  wc'it.  (a)  From  imprisonment  under  this  writ, 
therefore,  Salisbury  cannot  be  discharged  upon  this  proceeding. 
The  only  remedy  which  he  can  have  is  to  make  an  assignment 
before  the  probate  court,  in  pursuance  of  the  statute. 

No  affidavit  is  shown  to  have  been  made  in  the  cause  com- 
menced in  the  common  pleas.  For  the  want  of  the  requisite 
affidavit  in  that  case,  the  writ  was  improvidently  issued,  and  the 
imprisonment  upon  it  is  illegal,  and  from  that  the  prisoner  must 
be  discharged.  He  must,  however,  be  remanded  upon  the  other 
two  writs  until  discharged  by  due  course  of  law. 

(a)    Ante  348  and  notes. 


Uriah  H.  Crosby,  Plaintiif  in  Error,  v.  John  M.  Gipps, 
Defendant  in  Error. 

ERROR   TO   TAZEWELL. 

In  an  action  for  a  penalty,  where  any  person  may  prosecute,  a  judgment  in  a  suit 
by  A,  may  be  pleaded  in  bar  to  a  prosecution  by  B,  for  the  same  cause  or  oflense. 

This  was  an  action  of  debt,  brought  before  a  justice  of  the 
peace,  under  an  act  to  amend  chapter  ninety-three  of  the  Revis- 
ed Statutes,  entitled  "  Roads,"  approved  June  22,  1852,  (Laws 
of  1852,  p.  176,)  for  the  supposed  obstruction  of  a  road  lead- 
ing from  Washington  to  Tremont,  which  road  was  claimed  to 
have  been  located  under  the  28th  section,  and  other  applicable 
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provisions  of  the  act  of  March  2,  1889,  entitled  "An  act  to 
locate  and  establish,  and  alter,  change  and  re-locate  State 
roads."  Judgment  was  rendered  for  the  plaintiff  before  the 
justice,  from  which  the  defendant  appealed  to  the  Circuit  Court, 
where  judgment  was  also  rendered  for  plaintiff  below. 

It  is  agreed  by  the  parties  that  the  verdict  is  right,  if  the 
rulings  of  the  court  were  correct. 

It  also  appeared  upon  the  trial  in  the  Circuit  Court,  that  one 
Goodchild  had  sued  the  defendant  below,  before  the  same  jus- 
tice of  the  peace,  which  suit  had  been  tried  on  the  merits,  and 
decided  for  the  defendant  below,  all  before  this  suit  was  brought, 
and  ?iever  appealed  bj  either  party,  and  also  gave  evidence 
tending  to  prove  that  said  suit  by  Goodchild  was  for  the  same 
cause  for  which  this  is  prosecuted.  The  plaintiff  below  also 
gave  evidence,  tending  to  prove  that  this  suit  is  not  for  the  same 
cause  as  the  Goodchild  suit.  Before  this,  the  defendant  below 
moved  the  court  to  instruct  the  jury,  that  if  they  believe  the 
Goodchild  suit  Avas  prosecuted  for  the  same  cause  as  this,  they 
will  find  for  the  defendant ;  which  instruction  the  court  refused 
to  give,  to  which  the  defendant  excepted. 

This  cause  was  tried  before  Da^tes,  Judge,  and  a  jury,  at 
April  term,  1855,  of  the  Tazewell  Circuit  Court.  Verdict  and 
judgment  for  the  plaintifi'  in  the  Circuit  Court.  The  defendant 
below  sued  out  this  vnit  of  error. 

J.  Roberts,  for  Plaintifi"  in  En-or. 

ManxdsG  and  Merrbian,  for  Defendant  in  Error. 

Caton,  J.  This  was  a  penal  action,  brought  by  Gipps  against 
Crosby,  before  a  justice  of  the  peace,  under  the  statute  of  1852, 
for  obstructing  a  road.  On  the  trial,  evidence  was  ofi'ered  by 
the  defendant  below,  tending  to  prove  that  he  had  been  prose- 
cuted by  one  Goodchild,  under  the  same  statute  for  the  same 
offense,  which  case  was  tried  on  its  merits,  and  a  judgment  ren- 
dered for  the  defendant,  which  judgment  remains  in  full  force. 
Evidence  was  also  produced  by  Gipps,  tending  to  prove  that  the 
prosecution  was  for  a  different  offense.  In  this  state  of  the  evi- 
dence, Crosby  asked  the  court  to  instinct  the  jury,  "  that  if  they 
believe  that  the  Goodchild  suit  was  prosecuted  for  the  same 
cause  as  this,  they  should  find  for  the  defendant ;"  which 
instruction  the  court  refused,  and  to  which  refusal  the  defend- 
ant then  and  there  excepted.  In  this  we  think  the  court  erred. 
For  this  ofi"ense,  Goodchild  has  as  much  right  to  prosecute  as 
Gipps,  and  in  such  a  case  it  would  be  superfluous  to  cite  author- 
ities, to  show  that  a  judgment  in  a  suit  prosecuted  bv  Goodchild, 
23 
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is  as  much  a  bar  in  this  action  as  if  it  liad  been  prosecuted  by 
Gipps,  or  that  a  judgment  for  the  defendant  was  as  much  a  bar 
as  if  it  had  been  for  the  plaintiff,  and  j^et  these  propositions 
decide  the  whole  case,  for  it  will  hardly  be  contended  that 
Gipps  could  prosecute  Crosby  repeatedly,  and  recover  severar 
judgments  against  him  for  the  one  offense  or  cause  of  action. 
And  yet  such  is  the  law,  if  this  instruction  was  properly  refused. 
The  instruction  leaves  no  ground  for  saying  that  the  offense 
might  have  been,  in  some  way  or  degree,  different.  It  only 
asks  to  have  the  defendant  acquitted,  in  case  the  jury  should 
find  that  this  and  the  other  action  were  the  same  identical 
offense.  This,  in  our  opinion,  was  the  law,  and  the  jury  should 
have  been  instructed  to  consider  the  evidence  in  reference  to  it. 
Judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


John  G.  Tuttle  e/ a/.,  Plaintiffs  in  Error,  v.  Augustus  0.  Gar- 
RETT,  Defendant  in  Error. 

EREOR  TO  PEORIA. 

In  an  application  for  a  decree  against  infants  for  a  conveyance  of  land,  nothing 
will  be  taken  as  admitted,  but  complete  proof  must  be  made  as  against  them. 

The  decree  in  this  case  was  rendered  by  Peters,  Judge,  at  a 
special  term  of  the  Peoria  Circuit  Court,  in  March,  1855. 

N.  H.  Purple  and  E.  N.  Powell,  for  Plaintiffs  in  Error. 

Manning  and  Merriman,  for  Defendant  in  Error. 

Caton,  J.  The  bill  in  this  case  shows  that  Garrett  executed 
a  deed  of  the  premises  in  question  to  Tuttle,  the  father  of  the 
defendant,  for  the  purpose  of  securing  him  against  any  loss 
which  he  might  sustain  by  reason  of  his  having  become  security 
for  Garrett  in  certain  transactions,  particularly  specifying  an 
appeal  bond  which  Tuttle  had  signed,  as  security  for  Garrett, 
for  the  purpose  of  appealing  a  certain  case  from  the  circuit  to 
the  supreme  court,  in  which  case,  the  bill  shows  that  the  supreme 
court  rendered  a  decree  against  Garrett  for  over  ^1200.  And 
also  to  indemnify  Tuttle  for  any  loss  which  he  might  sustain  by 
reason  of  his  having  become  security  for  Garrett  to  Kidder,  for 
several  hundred   dollars.     The  bill    further  avers,  that  Garrett 
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has  since  paid  off  anti  satisfied  both  tliesc  demands,  by  reason 
of  -which,  he  is  entitled  to  have  the  premises  conveyed  to  him 
by  the  defendants  below,  to  whom  the  legal  title  has  descended, 
as  the  heirs  at  law  of  the  original  grantee,  who  is  deceased. 

A  reference  was  made  to  the  master  who  reported  the  proofs 
in  full,  taken  by  him,  from  which  it  appears  that  Tuttlc,  the 
original  grantee  from  Garrett,  stated  to  two  witnesses  that  he 
held  the  premises  to  indemnify  hira  against  any  loss  which  he 
might  sustain  by  reason  of  his  having  become  security  for  Gar-  , 
rett  upon  certain  bonds,  and  the  testimony  also  shoAvs,  that 
Kidder's  debt  has  been  paid,  but  there  is  no  proof  whatever  in 
the  record,  showing  that  the  decree  against  Garrett  in  the 
appeal  case,  rendered  by  this  court,  has  been  paid.  The  want 
of  such  proof  is  a  fatal  objection  against  any  decree  in  this  suit 
against  these  infant  defendants,  (a)  As  against  them,  nothing  could 
be  taken  as  admitted.  But  it  was  the  duty  of  the  complainant 
to  make  complete  proof  of  his  entire  case,  before  they  could  be 
deprived  of  the  estate  which  had  regularly  descended  to  them 
from  their  father.  For  the  want  of  such  proof,  the  decree  of 
the  circuit  court  must  be  reversed  and  the  suit  remanded. 

Decree  7'eversed. 

(a)  Ilitt  vs.  Orm-ibee,  liHl.  R.  109  uwl  notes. 


George  W.  Gilson,  Appellant,  v.  Sidney  Power.<,  Appellee. 
APPEAL  FPtOM  KANE. 

If  several  are  sued,  and  tliere  i«  no  return  to  part,  and  service  as  to  others,  if 
those  served  appear,  plead  to  the  niei'its  and  go  to  trial,  they  waive  irregular- 
ities in  the  summons  and  service. 

An  application  for  a  change  of  venue  should  be  made  at  the  first  term  aftci'  ap- 
pearance, whether  the  cause  is  at  issue  or  not. 

if  the  petition  for  a  change  of  venue  is  deemed  sufficient,  and  the  issue  is  not 
made  up,  the  cause  should  stand  without  an  order  for  the  change,  luitil  issu«! 
to  the  country  is  formed. 

This  cause  was  heard  before  Morri.s,  Judge,  without  a  jury, 
at  May  term,  1854.  The  case  is  stated  in  the  opinion  of  the 
court. 

T.  L.  Dickey  and  A.  Herrixoton,  for  Appellant. 

J.  H.  Ferguson,  for  Appellee. 
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Skinner,  J.  Powers  sued  Gilson  and  Hemmingway,  in 
assumpsit,  in  the  Kane  circuit  court.  The  summons  was  return- 
able to  the  November  term,  1853,  and  was  returned  served  on 
Gilson,  but  no  return  was  made  as  to  Hemmingway. 

At  the  February  term,  1854,  iGlson  appeared,  plead  to  the 
first  count  of  plaintiff's  declaration,  and  demurred  to  each  of 
the  other  counts.  The  plaintiff  demurred  to  the  pleas,  and  the 
court  sustained  the  demurrer.  The  court  also  sustained  the 
defendant's  demurrer  to  the  counts  of  the  plaintiff 's  declaration 
demurred  to. 

The  plaintiff'  obtained  leave  to  amend  his  declaration.  At 
the  succeeding  May  term,  Gilson  filed  several  pleas  to  plaintiff's 
amended  declaration,  and  issue  to  the  country  was  formed  by 
the  pleadings.  Gilson  then  entered  his  motion  for  a  change  of 
venue,  on  petition  verified  by  affidavit,  setting  forth  that  he 
feared  he  would  not  receive  a  fair  trial  in  the  Kane  circuit  court 
on  account  that  the  inhabitants  of  said  Kane  county  were  preju- 
diced against  him,  so  that  he  could  not  have  a  fair  trial  in  said 
court.  The  court  overruled  the  motion  for  change  of  venue, 
and  Gilson  excepted. 

The  parties  then  put  themselves  upon  the  court  for  trial,  and 
judgment  was  rendered  for  the  plaintiff.  Gilson  appeals  to  this 
court,  and  assigns  for  error,  that  the  court  erred  in  rendering 
judgment  against  him  without  a  return  of  "not  found"  as  to 
Hemmingway,  and  that  the  court  erred  in  overruling  his  motion 
for  a  change  of  venue. 

The  statute  provides  that,  "  if  such  summons  or  capias  be 
served  on  any  one  or  more,  but  not  on  all  the  defendants,  the 
plaintiff  or  plaintiffs  shall  be  at  liberty  to  proceed  to  trial  and 
judgment  in  the  same  manner  as  if  all  the  defendants  Avere  in 
court,  and  such  judgment  shall  be  good  and  valid  against  the 
defendant  or  defendants,  on  whom  the  process  has  been  served," 
etc.  Rev.  Stat.  413,  Sec.  6.  It  does  not  provide  that  the  sum- 
mons shall  first  be  returned  "  not  found"  as  to  those  not  served, 
before  the  plaintiff  can  pi-occed  to  trial  against  those  as  to  Avhom 
the  summons  is  returned  served. 

But  it  is  not  necessary  to  decide,  under  this  statute,  whether 
judgment  by  default  can  be  rendered  against  a  defendant  on 
whom  the  summons  is  returned  served,  without  a  return  of  "  not 
found  "  as  to  other  parties  sued  with  him. 

In  this  case,  Gilson  appeared,  interposed  his  defense,  and 
went  to  trial  without  adjuration.  He  thereby  waived  any  irreg- 
ularities in  the  summons,  or  in  the  return.  Easton  et  al.  v. 
Altum,  1  Scam.  250  ;  ibid.  266  ;  ibid.  387  ;  Vance  et  al.  v. 
Funk  et  at.,  2  Scam.  263  ;  ibid.  462  ;  3  Scam.  48  ;  ibid.  292. 
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If  Gilson  had  made  the  application,  the  court  below  would 
have  compelled  the  sherift"  to  have  made  return  as  to  lleniming- 
way.     Failing  to  do  so,  he  cannot  now  complain. 

We  think  the  court  did  not  err  in  refusing  a  change  ol:  venue. 
The  statute  provides  that  "  changes  of  venue  shall  not  be 
granted  after  the  first  term  of  the  court  at  which  the  party 
applying  might  have  been  heard,  unless  the  party  so  applying 
shall  show  that  the  causes  for  which  the  change  of  venue  is 
asked,  have  arisen,  or  come  to  his,  her  or  their  knowledge,  sub- 
sequent to  the  term  at  which  the  application  might  have  been 
made,"  and  then  provides  for  ten  days'  notice  of  the  intended 
application,  where  the  causes  for  such  change  have  not  come 
to  the  knowledge  of  the  party  applying  within  ten  days  before 
the  term  at  which  the  application  is  made.  Rev.  Stat.  528, 
Sec.  6. 

The  petition  does  not  show  when  the  causes  alleged  came  to 
petitioner's  knowledge,  nor  was  notice  of  the  intended  applica- 
tion given.  It  is  contended  that  until  an  issue  to  the  country 
was  made  by  the  pleadings,  Gilson  could  not  know  that  the 
case  would  require  a  jury;  that  only  when  such  an  issue  AVas 
formed,  could  lie  properly  apply,  for  the  causes  alleged  in  his 
petition,  and  that,  therefore,  the  first  term  at  which  he  could  be 
heard,  within  the  meaning  of  the  statute,  was  the  term  at  which 
such  an  issue  was  formed. 

Such,  we  think,  is  not  the  true  construction  of  the  statute, 
and  it  would  be  productive  of  much  annoyance  aud  unnecessary 
expense,  in  practice,  to  parties  litigant. 

Under  the  practice  in  this  State,  the  parties  are  compelled,  if 
in  their  power,  to  be  ready  for  trial  at  the  first  term,  if  sum- 
mons is  served  and  declaration  filed  ten  days  before  the  term  to 
which  the  summons  is  returnable,  and  to  stand  ready  until  the 
pleadings  are  made  up,  and  the  cause  comes  on  for  trial. 

Often  for  one  or  more  terms  the  pleadings  remain  unsettled, 
and  it  would  be  a  needless  and  oppressive  expense  to  compel  a 
party  to  have  witnesses  in  attendance  from  term  to  term,  when 
the  cause  is  never  to  be  tried  in  that  court. 

Such  a  construction,  we  believe,  has  not  heretofore,  and  ought 
not  now,  to  be  given  to  the  statute,  if  the  one  that  has  prevailed 
is  consistent  with  its  language  and  objects. 

We  think  the  application  came  too  late,  and  should  have  been 
made  at  the  first  term  at  which  Gilson  was  compelled  to  appear. 
The  proper  practice  in  case  the  objection  is  to  the  people  of 
the  country,  is,  to  enter  the  motion  for  change  of  venue,  upon 
petition  filed,  and  for  the  court  to  determine  upon  its  sufficiency. 
If  deemed  sufficient,    and   the  pleadings  be  not  made  up,  the 
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cause   should  stand  without  an  order  changing  the  venue  until 
issue  to  the  country  is  formed. 

Or,  an  order  may  be  entered  "  that  the  venue  be  changed 
upon  issue  to  the  country  being  joined."  The  court  can  then 
compel  the  parties  in  a  reasonable  time,  to  make  up  the  issues, 
and  thereupon  enter  a  final  order.  The  parties  can  then  know 
what  they  are  to  do,  and  dispense  with  further  attendance  of 
witnesses.      Gardner  v.  The  People,  3  Scam.  83. 

Judgment  affirmed. 


Lyman  Plummer  el  al.,  Plaintiffs  in   Error,  v.    The   People. 
EEEOR  TO  BUREAU. 

Sureties  upon  a  recognizance  cannot  iilead  tlie  duress  of  tlicir  pi-inCipal,  in  tlis- 

charge  of  their  liabiiity. 
If  a  party  is  conunitted  in  this  State  for  a  larceny  committed  in  another,  and  the 

justice  who  committed  h:m,  afterwards,  in  the  absence  of  thea  ccused,  and, 

"without  proof,  malves  a  second  mittimus  for  an  oflense  committed  in  this  State 

he  may  successfully  jjlead  diu'ess,  and  may  be  discliarged. 

This  case  was  on  a  scire  facias,  on  a  recognizance  executed 
by  Seymour  Plummer,  as  principal,  and  the  other  two  as  sure- 
ties, taken  by  two  justices,  to  release  the  body  of  Seymour 
Plummer  from  imprisonment  in  the  county  jail.  It  was  condi- 
tioned for  his  appearance  before  the  Circuit  Court  of  said 
county,  to  answer  to  an  indictment  to  be  prefered  against  him 
for  the  crime  of  larceny.  The  defendants  not  appearing,  there 
was  a  forfeiture  of  the  recognizance.  The  scire  facias  was 
demurred  to  and  amended,  and  then  Horace  Plummer  and 
Edgar  Plummer  plead,  1st.  ".A^t^/ /eV/ record."  2nd.  That  at 
the  time  the  recognizance  was  given,  Seymour  Plummer  Avas 
unlawfully  imprisoned  in  the  county  jail  of  Bureau  county,  on  a 
pretended  charge  of  larceny,  alleged  to  have  been  committed 
by  him  in  Muscaline  county  ,Ioic a,  and  was  so  detained  in  impris- 
onment until  the  defendants  wei'e  compelled  to  give  the  recogni- 
zance, to  procure  his  release  from  such  unlawful  imprisonment, 
and  for  no  other  consideration.  3rd.  That  Seymour  Plummer 
was  brought  before  H.  B.  Smith,  a  justice  of  the  peace  of  said 
county,  charged  with  having  committed  larceny  in  Muscatine 
county,  Iowa,  and  found  guilty,  and  for  want  of  sureties  was 
committed  to  the  said  jail,  and  in  the  commitment  the  justice 
stated  the  offense  as  aforesaid,  and  Seymour  Plummer  was 
detained  in  prison  twenty-four  hours  under  such    commitment, 
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Avhen  the  sherift'  and  jailor,  having  become  apprehensive  that 
the  mittimus  was  bad,  made  out  a  new  one,  stating  the  offense  to 
have  been  committed  in  Bureau  county  afoi-csaid,  and  obtained 
the  said  justice's  signature  to  the  same,  in  the  absence  of,  and 
without  notice  to,  Seymour  Plummer,  and  while  he  was  so  con- 
fined in  jail,  there  being  no  complaint  of  the  kind  before  said 
justice,  and  had  not  been,  and  no  witness  examined,  and  then 
the  old  warrant  of  commitment  was  destroyed,  and  the  sheriff 
and  jailor  professed  to  hold  him  under  the  ncAV  mittimus,  and  to 
release  him  from  such  unla-wful  imprisonment,  and  for  no  other 
consideration  was  the  recognizance  given. 

The  People  took  issue  upon  the  first  plea,  by  replying  that 
there  was  such  a  record,  and  demun-ed  generally  to  the  second 
and  third  pleas,  which  demurrer  was  sustained  by  the  court, 
and  the  defendants  stood  upon  their  pleas.  Seymour  Plummer 
then  plead,  1st.  jYuI  iiel  record,  on  which  was  found  an  issue  of 
fact.  2nd.  That  said  recognizance  was  obtained  by  duress  and 
force  of  such  unlawful  imprisonment  and  for  no  other  consider- 
ation. 3rd.  That  Seymour  Plummer  was  unlawfully  imprisoned 
on  a  charge  of  larceny,  charged  to  have  been  committed  in 
Muscatine  county,  Iowa,  and  they  gave  the  recognizaiice  to  pro- 
cure his  release,  and  for  no  other  cause.  People  demurred 
generally  to  the  second  and  third  pleas,  which  demurrer  was 
sustained.  The  case  was  then  submitted  to  the  court,  Leland, 
Judge,  presiding,  at  March  term,  1855,  upon  the  issue  of  nw/ 
tiel  record,  and  found  for  the  people,  and  execution  was  awarded 
against  all  the  defendants. 

It  is  assigned  for  error  that  the  court  erred  in  sustaining  the 
aforesaid  demurrers,  and  erred  in  finding  the  issue  for  the  peo- 
ple, and  that  the  record  shows  no  cause  of  action. 

jM.  T.  Peters,  for  plaintiffs  in  Error. 

W.  H.  L.  Wallace,  for  The  People. 

Caton,  J.  This  is  a  scire  facias,  upon  a  forfeited  recogni- 
zance against  the  principal  and  sureties.  The  sureties  first 
pleaded  that  the  recognizance  was  extorted  from  them  by  the 
illegal  imprisonment  of  the  principal,  setting  forth  the  facts 
constituting  the  illegality  of  the  imprisonment  of  the  principal. 
We  think  the  demurrer  to  these  pleas  of  duress  by  the  sureties. 
Was  properly  sustained.  It  seems  to  be  a  well  settled  principle 
of  laAV,  that  sureties  cannot  plead  the  duress  of  the  principal. 
Although  the  principal  may  have  been  constrained  to  execute 
the  recognizance  by  means  of  the  duress,  yet  the  sureties  were 
under  no  such  restraint.     They  signed  it  freely  and   voluntarily. 
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They  were  at  perfect  liberty  to  execute  it  or  not,  as  tliey  pleased. 
Had  they  neglected  to  do  it,  there  is  no  pretense  that  they  were 
in  danger  of  suffering.  As  to  them,  the  party  imprisoned  was 
a  stranger.  In  3rd  Bacon's  Abridgement,  Tiile  Duress,  Let.  B., 
it  is  said :  "  The  duress  that  will  avoid  a  deed,  must  be  done  to 
the  party  himself  ;  therefore  if  A  and  B  enter  .into  an  obligation 
by  reason  of  duress  done  to  A,  B  shall  not  avoid  this  obligation, 
though  A  may,  because  he  shall  not  avoid  it  by  duress  to  a 
stranger."  The  text  is  fully  sustained  by  the  authorities 
referred  to.  The  exceptions  to  the  .general  rule  are  where  the 
relation  of  father  and  son  exists  between  the  principal  and 
surety,  and  where  the  husband  executes  a  deed  by  duress  to  the 
wife.  In  such  cases  the  relation  between  the  parties  is  so  inti- 
mate, that  the  constraint  upon  one  is  supposed  to  operate  with 
equal  force  upon  the  other.  They  are  not,  in  contemplation  of 
law,  strangers  to  each  other.  As  a  modern  recognition  of  the 
general  rule,  I  may  refer  to  the  case  of  Mc  Ciintic  v.  Cummins, 
1  McLean,  158.  Upon  that  demurrer  the  decision  of  the  circuit 
court  is  supported  by  authority,  and  must  be  affirmed. 

The  principal  then  appeared  by  his  attorney,  and  for  the  pur- 
pose of  av6iding  the  recognizance  as  to  himself,  also  filed  a  plea 
of  duress.  This  plea  shows  that  the  party  was  arrested,  and 
taken  before  a  magistrate  of  Bureau  county,  on  a  charge  of  hav- 
ing committed  a  larceny  in  the  State  of  Iowa  ;  that  upon  the 
hearing,  the  justice  found  him  guilty  of  the  crime  there,  and 
required  him  to  give  bail  to  appear  and  answer  the  charge  to 
the  Bureau  circuit  court,  and  in  default  of  bail,  committed  him 
to  the  common  jail  of  Bureau  county,  and  stated  in  the  mitti- 
mus, that  the  crime  w^as  committed  in  the  State  of  Iowa  ;  that 
after  he  had  been  in  jail  some  days,  the  sheriff  discovered  that 
the  mittimus  was  illegal,  by  reason  that  the  offense  was  alleged 
to  have  been  committed  in  another  State,  and  took  it  back  to 
the  justice,  who,  ex  jiartt,  and  without  any  further  hearing, 
made  out  a  new  mittimus,  in  which  he  recited  that  the  offense 
was  committed  in  Bureau  county.  After  which  the  sheriff 
claimed  to  hold  him  in  custody  under  the  second  mittimus  ;  and 
that  while  so  held,  and  by  reason  of  such  duress,  and  for  the 
purpose  of  .  discharging  himself  from  such  imprisonment,  he  exe- 
cuted the  recognizance,  and  for  no  other  cause. 

This  plea  shows  an  irregularity,  to  say  the  least,  in  the  pro- 
ceedings of  the  magistrate  and  sheriff,  which  would  have  entitled 
him  to  his  discharge  on  habeas  corjjus,  and  we  think  should 
enable  him  to  insist  upon  the  duress  to  discharge  him  from  the 
obligation  which  he  entered  into,  in  order  to  procure  his  release. 
No  doubt  a  case  was  proved  before  the  magistrate,  which  would 
have  justified  the  commitment  of  the  prisoner  as  a  fugitive  from 
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justice,  under  the  fourtli  section  of  the  forty-fifth  chapter  of  the 
Revised  Statutes,  but  the  proceeding  docs  not  appear  to  have 
been  in  conformity  to  that  statute.  If  the  first  mittimus  had 
been  retained,  and  the  prisoner  held  under  it  at  the  time  the 
recognizance  was  taken,  it  is  not  clear  that  the  proceedings 
could  not  have  been_  sustained.  But  such  was  not  the  case.  A 
new  mittimus  was  made  out,  not  conformable  to  the  charge 
made  or  the  facts  proved,  and  when  the  prisoner  was  not  before 
the  magistrate,  and  when  no  proceedings  were  pending  before 
him  to  justify  him  in  issuing  it,  and  it  was  under  this  writ  the 
prisoner  was  held,  Avhen  the  recognizance  was  taken.  We  must 
hold  the  imprisonment  illegal,  and  as  such,  available  to  the  prin- 
cipal on  a  plea  of  duress. 

I  do  not  hold  that  the  same  facts  might  not  also  have  been 
made  available  by  the  sureties,  at  the  proper  time,  and  in  a 
proper  form  of  plea,  but  they  cannot  avail  themselves  of  them 
by  a  plea  of  duress  of  their  principal. 

The  judgment  must  be  reversed  as  to  the  principal,  and 
afiirmed  as  to  the  sureties. 

SKiMy^ER,  J.,  did  not  hear  the  argument  or  take  part  in  the 
decision  of  this  cause. 


Edwin  L.    Wheeler,  Appellant,   v.   Harrison  B.  Chubbuck, 

Appellee. 

APPEAL    FKOM  LIVINGSTON. 

Wben  the  General  Assembly  intends  that  a  law  shall  take  effect  sooner  than  the 
period  fixed  by  the  Constitution,  such  intention  must  be  expressed  in  a  clear 
and  unequiA'ocal  manner  ;  such  intention  cannot  be  aided  by  any  sort  of  in- 
tendment or  implication. 

In  order  to  take  an  act  out  of  the  constitutional  provision,  which  directs  when 
laws  shall  come  in  force,  the  legeslatui'e  should  direct  that  the  act,  as  a  whole, 
shall  come  in  force,  and  it  is  not  sufficient,  to  that  end,  that  certain  parts  of  it 
.  might  be  construed  separately,  as  coming  earlier  into  ettect. 

This  was  a  suit  brought  by  Chubbuck  against  Wheeler,  to 
recover  a  penalty  for  suffering  hogs  to  run  at  large  in  Livings- 
ton county,  contrary  to  the  provisions  of  an  act  entitled  "An 
act  to  prevent  sheep  and  swine  from  running  at  large  in  Henry, 
Will  and  Livingston  counties,"  approved  January  27,  1853. 

There  was  evidence  tending  to  show,  that  in  the  month  of 
March,  A.  D.  1853,  and  at  other  times,  defendant  permitted  his 
hogs  to  run  at  large  in  Livingston  connty. 
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The  court  instructed  the  jury,  at  the  request  of  plaintiff,  if 
the  jurj  believe,  from  the  evidence,  that  the  defendant  -^yas  the 
owner  of  the  hogs  and  pigs  in  question,  and  that  the  defendant 
was  a  resident  of  the  county  of  Livingston,  between  the  1st  day 
of  March,  1853,  and  the  1st  day  of  November,  1853,  and  any 
time  between  said  days,  being  such  resident,  permitted  his  hogs 
to  run  at  large  in  said  county,  then  they  will  find  for  the  plaint- 
iff, five  dollars  for  each  hog  and  pig  they  believe,  from  the  evi- 
dence, was  so  permitted  to  run  at  large. 

This  cause  was  heard  before  Leland,  Judge,  and  a  jury,  at 
April  term,  1855,  of  the  Livingston  Circuit  Court.  Verdict 
and  judgment  for  fifty  dollars. 

The  defendant  below  prayed  this  appeal. 

Glover  and  Cook,  for  Appellant. 
BusHNELL  and  Gray,  for  Appellee. 

Caton,  J.  An  act  entitled  "An  act  to  prevent  sheep  and 
swine  from  running  at  large  in  Hemy,  Will  and  Livingston 
counties,"  approved  January  27,  1853,  provides  "  That  from  and 
after  the  first  day  of  March  next,  it  shall  not  be  lawful  for  any 
person  or  persons,  possessor  or  possessors  of  any  sheep  and 
swine,  to  allow  them  to  run  at  large  within  the  counties  of 
Henry,  Will,  Livingston  and  Lake,"  etc.,  and  imposes  a  penalty 
for  its  violation. 

The  court  instructed  the  jury,  that  if  the  defendant  had  vio- 
lated the  provisions  of  the  act,  at  any  time  between  the  first 
day  of  March,  and  the  first  day  of  November,  1853,  he  was 
liable  to  the  penalty. 

The  question  is,  whether  the  law  took  effect  and  became  in 
force  before  the  expiration  of  sixty  days  from  and  after  the 
close  of  the  session  at  which  it  was  passed.  We  think  it  did 
not.  The  23rd  section  of  the  3rd  article  of  our  constitution, 
declares:  "And  no  public  act  of  the  General  Assembly  shall 
take  effect,  or  be  in  force,  until  the  expiration  of  sixty  days 
from  the  end  of  the  session  at  which  the  same  may  be  passed, 
unless,  in  case  of  emergency,  the  General  Assembly  shall  other- 
wise direct."  The  object  of  this  provision  of  the  constitution  no 
doubt  was,  to  enable  those  who  are  to  be  governed  or  affected  by 
a  law,  to  become  informed  of  its  provisions,  while  at  the  same 
time,  in  cases  of  emergencies,  a  discretion  is  vested  in  the  legis- 
lature to  dispense  with  this  provision  of  the  constitution,  and 
direct  that  the  law  shall  sooner  go  into  operation.  It  may  not 
be  denied  that  this  discretion  cannot  be  revised  by  the  court, 
and  that  the  General  Assembly  is  the  sole  judge  of   the   emer- 
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gency,  -which  shall  induce  them  to  anticipate  the  constitutional 
period  when  a  law  shall  go  into  operation.  But  such  direction 
must  be  made  in  a  clear,  distinct  and  unequivocal  provision, 
and  cannot  be  helped  out  by  any  sort  of  intendment  or  implica- 
tion. And  such  is  the  unequivocal  understanding  of  the  legis- 
lature, as  evinced  by  the  entire  legislative  history  under  this 
constitution.  "Wherever  it  is  designed  that  a  law  shall  go  into 
force  before  the  expiration  of  the  sixty  days,  we  universally  find 
a  separate  clause  at  the  end  of  the  act,  of  the  following  pur- 
port:  "  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage'."  I  find  one  hundred  and  twenty-seven  acts,  passed 
at  the  same  session  of  the  legislature,  terminating  with  substan- 
tially the  same  distinct  and  unequivocal  clause.  There  is  one, 
declaring  by  a  separate  and  distinct  clause  also,  at  the  end  of 
the  act,  that  it  should  take  effect  on  the  first  day  of  August. 
There  are  two  in  which  it  is  declared,  in  a  similar  way,  that 
they  should  take  effect  on  the  first  day  of  April,  and  two  others 
in  which  it  is  also  declared  in  a  similar  way,  that  the_y  should 
take  effect  on  the  first  day  of  March,  the  very  day  on  which  it 
is  insisted  that  this  act  took  effect.  This,  at  least,  serves  to 
show  what  is  the  universal  practice  of  the  legislature,  when 
they  deem  an  act  of  sufficient  emergency  to  take  it  out  of  the 
constitutional  provision.  In  the  law  in  question  there  is  no  dis-' 
tinct  clause,  declaring  when  the  act,  as  a  whole,  should  take 
effect,  and  become  an  operative  law.  It  is  true  that  the  act 
says,  that  after  the  first  day  of  March,  next,  certain  acts  should 
not  be  done ,  but  whether  the  word  nexi  refers  to  a  time  succeed- 
ing the  final  passage  of  the  bill,  or  the  approval  by  the  governor, 
or  the  time  fixed  by  the  constitution  for  the  laAv  to  take  effect, 
the  legislature  did  not  say.  In  order  to  make  an  act  out  of  the 
constitutional  provision,  the  legislature  must  direct  that  the  act, 
as  a  Avhole  and  entirety,  shall  take  effect  at  a  different  time  ;  and 
it  is  not  sufficient,  that  certain  parts  of  it  might  bear  a  con- 
struction which  would,  taken  separately,  give  those  parts  effect 
at  an  earlier  period.  The  legislature  did  not  direct  that  this 
act  should  become  an  operative  law,  before  the  time  fixed  by 
the  constitutional  provision  quoted,  (a) 

The  judgment  of  the  circuit  court  must  be'  reversed,  and  the 
cause  remanded. 


Judsrmeni  revei'sed. 


(fl)  Boai-il  of  Suiievvisors  vs.  Kead}',  Hi  lU.  11.  2',):j. 
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George  Van  Blaricum,   Plaintiff  in  Error,    v.    The   People, 
Defendants  in  Error. 

ERROR  TO  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror,  it  is  not  for 
the  court  to  refuse  them  that  right. 

Where  a  juror  states,  upon  examination,  that  he  has  an  opinion  in  the  case 
which  he  is  called  to  try,  and  is  accepted  by  the  prisoner,  if  before  he  is  ac- 
cepted or  challenged  on  the  part  of  the  people,  the  judge  refuses  to  allow  him 
to  be  sworn,  it  is  erroneous. 

At  the  February  term,  1855,  of  the  Eecorder's  Court  of 
the  city  of  Chicago,  the  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  the  crime  of  larceny,  and  sentenced  to  four 
years'  imprisonment  in  the  penitentiary. 

Upon  the  trial,  the  following  bill  of  exception  w&s  taken: 
Be  it  remembered,  that  upon  the  trial  of  this  cause,  four  jurors 
were  called,  among  whom  were  Alonzo  A.  Smith,  Jacob  H. 
Kingsley,  and  Lewis  Doyle,  who  stated  on  examination  by 
defendant's  counsel,  that  they  were  of  the  jury  who  tried 
Edward  F.  Powers,  indicted  jointly  with  this  defendant,  and 
had  formed  an  opinion,  and  had  expressed  it,  as  to  the  guilt  of 
the  defendant,  but  were  accepted  by  the  defendant,  and  there- 
upon the  court,  of  his  own  mere  motion,  (and  without  having 
been  challenged  or  accepted  by  the  people),  told  said  jurors  to 
stand  aside,  which  they  did,  to  which  decision  of  the  court  the 
defendant  by  his  counsel  then  and  there  excepted. 

Blackwell,  Ballingall  and  Underwood,  for  Plaintiff  in 
Error. 

W.  H.  L.   Wallace,  for  The  People. 

Caton,  J.  The  only  question  which  we  shall  decide  in  this 
case  is,  whether  the  court  could  set  aside  a  juror  because  he  had 
formed  and  expressed  an  opinion  in  the  case,  although  he  was 
not  challenged  by  either  party.  The  juror  was  examined,  and 
stated  that  he  had  an  opinion  in  the  case,  but  notwithstanding 
this,  he  was  accepted  by  the  prisoner,  and  before  he  had  been 
accepted  or  challenged  by  the  people,  the  court  ordered  him  to 
stand  aside,  and  refused  to  allow  him  to  be  sworn  on  the  jury, 
to  which  the  prisoner  excepted.  In  this  we  think  the  court 
erred.  It  does  not  appear  but  that  the  juror  possessed  the  legal 
qualifications  required  by  the  statute,  but  that  he  was  subject  to 
challenge  for  favor.  If  the  parties  chose  to  have  their  cause 
tried  by  a  prejudiced  juror,   it  was   not  for  the  court  to  refuse 
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tliem  the  right.  I  once  heard  a  trial  for  murder,  where  a 
majority  of  the  jury  stated  that  they  had  formed  and  expressed 
the  opinion  that  the  prisoner  was  guilty,  and  still  he  accepted 
and  was  tried  by  them,  and  was  acquitted  upon  a  technical 
point,  which  his  counsel  evidently  supposed  those  jurors  had 
the  capacity  fully  to  comprehend,  and  the  firmness  and  integrity 
to  give  him  the  benefit  of.  So  in  this  case,  the  prisoner  had  a 
right  to  be  tried  by  this  juror,  unless  the  people  should  chal- 
lenge him.  Whether  he  would  have  been  challenged  by  the 
people,  had  he  not  been  set  aside  by  the  court,  we  cannot  knoAV. 
It  is  enough  that  he  might  have  been  accepted  by  them,  to  give 
the  prisoner  the  benefit  of  the  exception.  That  chance,  at  least, 
was  his  right,  and  because  he  was  deprived  of  it,  he  must  have 
a  new  trial,  (a) 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgnunt  reversed. 

(n)  See  Stone  vs.  People,  2  Scam.  R.  33C. 


John  GupTATL   f/ a/,,  Plaintiffs   in   Error,    v.  Jonathan  Teft, 
Defendant  in  Error. 

ERROE  TO  COOK  COUXTY  COURT  OF  C0:NDI0N  PLEAS. 

An  overseer  of  highways,  in  an  action  of  trespass  against  liim.  cannot  justify  liis 
trespass  by  sliowiiigan  order  from  the  commissioners  to  open  a  road,  where  a 
road  or  hi,L;liwr,y  luis  not  been  legally  laid  out. 

Commissioners  of  highways,  antl  those  acting  under  them,  must  show  that  a  case 
existed  which  justilied  the  order  issued  by  them. 

Declaration  in  trespass,  quare  clausumfregit^  for  breaking 
and  entering  a  certain  close,  in  the  town  of  Hanover,  in  said 
county  of  Cook,  situate  on  section  31,  and  breaking,  pros- 
trating and  destroying  300  rods  of  fencing  ;  and  breaking  the 
boards,  rails  and  posts  ;  and  destroying  the  lumber  whereof  the 
same  was  made  ;  and  trampling  down  the  herbage,  etc.  Dama- 
ges, |1,000. 

Pleas.  1.  General  issue.  2.  The  following  special  pleas  : 
And  the  said  defendant,  John  Guptail,  for  further  plea  in  this 
behalf,  by  leave,  etc.,  says  plaintiff  ac//o  non,  because,  he  says, 
that  the  said  close  in  said  declaration  mentioned,  is  situate  at 
and  within  road  district  number  ten  (10),  in  the  town  of  Hano- 
ver, in  the  said  county  of  Cook  ;  that  the  said  town  wijs,  at  the 
time  when,  etc.,  organized  under  the  act  of  the  General  Assem- 
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bly  of  the  State  of  Illinois,  approved  Feb.  ITth,  A.  D.  1851, 
entitled  "  An  act  to  provide  for  township  organization;"  that 
on  the  10th  day  of  June,  A.  D.  1854,  Andrew  Spitser,  S.  N. 
Campbell,  and  Christophe  Sohle,  were  commissioners  of  high- 
ways in  said  town  of  Hanover,  duly  elected  and  qualified,  and 
then  and  there,  by  virtue  of  their  said  office,  and  according  to 
the  force  of  the  statute  aforesaid,  had  the  care  and  superintend- 
ence of  the  highways  and  bridges  in  said  town,  with  power  to 
lay  out  new  highways,  and  to  regulate  and  alter  pre-existing 
highways  in  said  town,  and  cause  the  same  to  be  repaired,  kept 
open  and  fi'ee  from  obstructions  ;  that  on  the  said  tenth  day  of 
June,  the  said  defendant  was  overseer  of  highways  in  said  road 
district  number  ten  (10),  in  the  said  town  of  Hanover,  duly 
chosen  and  qualified  as  such  ;  that  it  then  and  there  became, 
and  was,  the  dut}^  of  this  defendant,  as  overseer  of  highways,  to 
open  new  highways,  and  remove  all  obstructions  to  pre-existing 
highways,  within  his  said  district,  when  thereunto  required  by 
the  said  commissioners  of  highways  ;  that  on  the  said  tenth  day 
of  June,  the  said  commissioners  of  highways  made  and  delivered 
to  this  defendant  an  order,  in  the  words  and  figures  following, 
to  wit : 

'■'■ToJolui  Guptail,  Ovej'seer  of  lioacl  JJistrict  JSfo.lQ,  Toivn  of  Hanover : 

Hanover,  Jime  10,  1854. 
Sib  : — Complaint  having  been  made  to  the  commissioners  of  highways  in  and 
for  the  town  of  Hanover,  Cook  county,  tliat  the  highway  running  on  the  line  be- 
tween the  sections  thirty  (30)  and  thirty-one  (31),  is  obstructed  by  a  fence  owned 
by  Jonathan  Teft,  senior  ;  and  he  having  been  legally  notitied  to  remove  the  same, 
and  not  having  complied,  you  are  hereby  ordered  by  the  undersigned,  commis- 
sioners of  highways  for  the  town  of  Hanover  afoi'esaid,  to  remove,  or  cause  the 
same  to  be  removed ,  said  fence  within  twenty  days  after  the  receipt  of  this  order. 

ANDREW  SPITSER,       ")  ^ 
CHRISTOPHE  SOHLE.  '  Cornm,s.^zoner, 
S.  N.  CAMPBELL,  ^o/Hghirai/s. 

And  the  said  defendant  avers,  that  the  said  highway  described 
in  said  order  was  the  same  identical  close  in  the  said  declaration 
mentioned,  the  said  close  being  then  and  there,  part  and  parcel 
of  an  inclosed  field  ;  and  that  the  said  defendant  further  avers,  that 
in  obedience  to  said  order,  he  did  at  the  time  when,  etc.,  break 
and  enter  upon  the  close  in  the  said  order,  and  in  the  said  plain- 
tiff's  declaration  mentioned,  and  pull  down  the  said  fence  of  the 
said  plaintiff,  and  remove  the  same  fi'om  off  the  said  close  or 
highway,  as  he  lawfully  might  do,  for  the  cause  aforesaid  ;  and 
in  so  doing,  he,  the  said  defendant,  with  feet,  in  walking  did  a 
little  injure  the  herbage  and  grass,  corn  and  grain  then  standing 
and  growing  upon  the  said  close,  and  did  a  little  break  the  boards, 
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rails  and  posts  of  which  said  fence  was  erected,  doing  then  and 
there  no  unnecessary  damage  to  the  said  phaiutiff ,  which  are  the 
same  supposed  trespasses  in  the  said  declaration  mentioned,  and 
this  defendant  is  ready  to  verify,  etc.  Wherefore,  he  prays 
judgment,  etc. 

And  the  said  defendants,  Guy  Adams  and  Shepherd  Spalding, 
for  further  plea  in  this  behalf ,  by  leave,  etc.,  say  plaintiff  «c/^*o 
non,  because  they  say  that  the  said  close  in  the  said  declaration 
mentioned,  is  situate  at  and  within  road  district  number  (10) 
in  the  town  of  Hanover,  in  said  county  of  Cook  ;  that  said  town 
was,  at  the  time  when,  etc.,  organized  under  the  act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  approved  February  17th, 
A.  J).  1851,  entitled  "An  act  to  provide  for  township  organi- 
zation, "  that  on  the  tenth  day  of  June,  A.  D.  1854,  AndrcAv 
Spitser,  S.  N.  Campbell  and  Christophe  Sohle,  were  commis- 
sioners of  highways  in  the  said  town  of  Hanover,  duly  elected 
and  qualified,  and  then  and  there  by  virtue  of  their  said  office, 
and  according  to  the  form  of  the  statute  aforesaid,  had  the  care 
and  superintendence  of  the  highways  and  bridges  in  said  town, 
with  power  to  lay  out  new  highways  and  to  regulate  pre-existing 
highways  in  said  town,  and  cause  the  same  to  be  repaired,  kept 
open  and  free  from  obstructions  ;  that  on  the  said  tenth  da}^  of 
June,  the  said  defendant,  John  Guptail,  was  overseer  of  high- 
w^ays  in  said  road  district  number  ten  (10),  in  the  said  town  of 
Hanover,  duly  chosen  and  qualified  as  such  ;  that  it  then  and 
there  became,  and  was,  the  duty  of  the  said  defendant,  John 
Guptail,  as  overseer  of  highways,  to  open  new  highwa3's  and 
remove  all  obstructions  to  pre-xisting  highways  within  his  said 
district,  when  thereunto  required  by  the  said  commissioners  of 
liighways  ;  that  on  the  said  tenth  day  of  June,  A.  D.  1854.  the 
said  commissioners  of  highways  made  and  delivered  to  the  said 
defendant,  John  Guptail,  an  order  in  the  words  and  figures  as 
follows,  to  Avit : 

"ToJoJm  Guptail,  Overseer  of  Road  Didrid  No.  10,  Town,  of  Hanover: 

Hanover,  June  10,  1854. 

Sir  :  Complaint  having  been  made  to  the  commissioners  of  highways  in  and 
for  the  town  of  Hanover,  Cook  county,  that  the  highway  running  on  tlie  line  be- 
tween section  thirty  (30)  and  thirty-one  (31),  is  obstructed  by  a  fence  o^^^led  by 
Jonathan  Teft,  senior,  and  he  having  been  legally  notified  to  remove  the  same, 
and  not  having  complied, you  are  hereby  ordered  by  the  undersigned, conuuission- 
ers  of  highways  for  the  town  aforesaid,  to  remove,  or  cause  the  same  to  be  re- 
moved, said  fence  Atithin  twenty  days  after  receipt  of  tliis  order. 


ANDREW  SPITSER,       "|    ^ 
CHRISTOPHE  SOHLE,  \    Gomm^g^mers 
S.  N.  CAMPBELL,         '  j    "f  ^^'f/^  «'«2/-'-' 
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And  the  said  defendants  aver  that  the  said  highway  described 
in  said  order,  was  the  same  identical  close  in  the  said  declaration 
mentioned,  the  said  close  being  then  and  there  pait  and  parcel 
of  an  inclosed  field ;  and  the  said  defendants  further  aver,  that 
they  were  male  inhabitants  of  the  said  town  of  Hanoyer,  and  of 
the  said  road  district  number  ten  (10),  over  the  ages  of  twenty- 
one  years  and  under  the  ages  of  fifty  years,  and  as  such,  bound 
by  law  to  render  road  labor  in  said  district  when  thereunto  re- 
quired by  the  overseer  of  highways,  at  least  two  days  in  each 
and  every  year :  and  the  said  defendants  aver,  that  after  the 
receipt  of  said  order  by  the  said  defendant,  John  Guptail.  he, 
the  said  John  Guptail,  so  being  overseer  of  highways  in  the  said 
road  district  number  ten  (10),  notified  and  requested  these  de- 
fendants to  aid  and  assist  him  in  the  execution  of  the  said  order ; 
and  these  defendants  aver  that  the  said  John  Guptail.  under  and 
by  riitue  of  the  order  aforesaid,  and  these  defendants  tmder  the 
command  and  authority  of  the  said  John  Guptail,  as  aforesaid, 
did.  at  the  sanie  time  when,  etc. ,  break  and  enter  upon  the  close 
in  the  said  order,  and  the  said  plaintiff's  declaration  mentioned, 
and  pull  down  the  said  fence  of  the  said  plaintiff,  and  remove 
the  same  from  off  the  said  close  or  highway,  as  they  laAvfully 
might  do.  for  the  cause  aforesaid,  and  in  so  doing,  they,  the  said 
defendants,  with  feet,  in  walking,  did  a  little  injm-e  the  herbage 
and  grass,  and  corn  and  grain,  then  standing  and  growing  upon 
the  said  close,  and  did  a  little  break  the  boards,  rails  and  posts, 
of  which  said  fence  was  erected,  doing  then  and  there  no  unne- 
cessary damage  to  the  said  plaintiff,  which  are  the  same  identical 
supposed  trespasses  in  the  said  declaration  mentioned,  and  this 
the  said  defendants  are  ready  to  verify,  etc.  "Wherefore  they 
pray  judgment,  etc. 

Plaintiff  demurred  to  each  of  the  said  special  pleas,  in  which 
defendants  respectively  joined. 

Interlocutory  judgment  upon  demun-er  for  plaintiff,  general 
issue  withdrawn,  jury  empanneled  assessed  the  plaintiff's  dama- 
ges, Sl'^O.     Final  judgment. 

Error  as5IG>t:d.  In  sustaining  plaintiff's  demurrer  to  the 
said  defendants'  pleas. 

Cause  tried  before  J.  M.  Wilson.  Judge,  and  a  jury,  at  Feb- 
ruary term.  1855. 

Blacevtzll,  Ballin'Gall  and  Underwood,  for  Plaintiffs  in 
Error. 

Fakss WORTH  and  Burgess,  for  Defendant  in  Error. 
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Caton,  J.  We  are  of  the  opinion  that  the  demurrer  to  the 
two  special  pleas  was  properly  sustained  by  the  court  below. 
They  justify  the  trespass  complained  of,  under  an  order  issued 
by  the  commissioners  of  the  town  of  Hanover,  directing  the 
defendant,  Guptail,  who  was  overseer  of  highways,  to  open  a 
public  highway  on  the  line  between  sections  30  and  31,  in  that 
town,  but  they  nowhere  show  that  there  was  a  legally  laid  out 
highway  there.  Unless  there  was  such  highway  there,  the  com- 
missioners of  highways  had  no  authority  to  order  a  road  to  be 
opened.  They  had  no  jurisdiction  to  act  in  the  premises,  and 
their  order  to  the  defendant  was  a  simple  nullity,  conferring 
upon  him  no  authority  whatever.  Only  m  such  a  case  does  the 
statute  authorize  them  to  issue  such  an  order.  Upon  the  argu- 
ment, an  attempt  was  made  to  liken  this  order  to  a  writ  issued 
by  a  court  of  justice,  which,  if  regular  upon  its  face,  and  ema- 
nating from  a  court  having  authority  to  issue  such  wi'its,  is  a 
justification  to  a  ministerial  officer  who  executes  it,  although  in 
fact  it  is  issued  in  a  case  not  wan-anting  it.  In  such  a  case,  the 
ministerial  officer  is  not  bound  to  go.  behind  the  writ  and  inquire 
into  the  regularity  of  the  previous  proceedings:  Were  the  cases 
analagous,  the  argument  would  be  conclusive;  but  they  are  not. 
The  commissioners  of  highways  do  not  constitute  a  court  in  any 
sense,  although  some  portion  of  their  duties  may  be  of  a  judi- 
cial character.  Yet  this  is  so  in  a  very  limited  sense,  and  the 
duty  in  question  was  not  of  that  character.  Not  only  the  com- 
missioners themselves,  but  others  who  would  seek  a  justification 
under  their  orders,  must  take  the  responsibility  of  showing  that 
a  case  existed  which  justified  them  in  issuing  their  order,  (a) 

This  the  pleas  do  not  show,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  Ante.  310. 


John  S.  Thompson,  Plaintiff  in  Error,  v.  Isaac  Strain,  Defend- 
ant in  Error. 

ERROR  TO  McLEAN. 

Where  one  of  two  promissorsofa  note  is  sued,  and  it  does  not  appear  on  the  face 
of  the  declaration,  or  other  pleading  of  the  plaintiff,  that  the  other  promissoris 
linng,  the  error  cannot  be  taken  advantage  of  at  the  trial,  but  must  be  pleaded 
in  abatement. 

The  declaration  avers  that  said  defendant,   with  one   R.  C. 
Baker,  who  is  not  sued  in  this  action,  made  his  certain  promis- 
sory note,  etc.     A  copy  of  the  note  signed  by  Baker  and  Strain 
24 
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was  filed  with  the  declaration.  A  demurrer  was  filed  to  this 
declaration,  and  was  sustained  by  the  Circuit  Court  of  McLean 
county,  Davis,  Judge,  presiding,  at  September  term,  1854. 

The  plaiutifi"  below  sued  out  this  writ,  and  assigns  for  error, 
the  sustaining  of  the  demurrer  to  the  declaration. 

J.  C.  Walker,  for  Plaintiff  in  Error. 

C.  H.  Moore,  for  Defendant  in  Error. 

Caton,  J.  This  case  differs  from  that  of  Puschel  v.  Hoover,  [a  ) 
decided  at  this  term,  only  in  this :  in  that  case,  it  appeared  on 
the  face  of  the  declaraeion  that  another,  who  is  not  sued,  made 
the  note  sued  on,  with  the  defendant,  and  this,  it  is  insisted, 
may  -be  taken  advantage  of  by  demuiTer,  because  it  appears  on 
the  face  of  the  declaration  that  another  should  have  been  sued 
with  the  defendant.  I  have  examined  the  cases  with  some 
attention,  and  find  that  the  text  in  Chitty  is  sustained  by  the 
decisions  of  the  courts.  After  stating  that  the  non- joinder  of  a 
defendant  cannot  be  taken  a,dvantage  of  on  the  trial,  but  must 
be  pleaded  in  abatement,  the  author  says :  "  If,  however,  it 
expressly  appear  on  the  face  of  the  declaration  or  some  other 
pleading  of  the  plaintiff,  that  the  party  omitted  is  still  living, 
as  well  as  that  he  jointly  contracted,  in  that  case,  the  defendant 
can  demur,  move  an  arrest  of  judgment,  or  sustain  a  wi'it  of 
error."  I  am  not  satisfied,  indeed,  that  this  does  not  state  the 
exception  broader  than  it  can  be  sustained  on  principle,  for  the 
plaintiff  could  reply  to  a  plea  in  abatement,  of  the  non-joinder 
of  defendants,  that  the  parties  not  sued  were  infants,  or  non 
compos  when  the  promise-  was  made,  as  well  as  that  he  had 
deceased  before  the  commencment  of  the  suit.  It  is  sufficient, 
however,  for  our  present  purpose  to  remark,  that  it  does  not 
appear  on  the  face  of  the  declaration  or  other  pleading  of  the 
plaintiff,  that  the  other  party  who  made  the  note  was  still  living. 
The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  7'eversed. 

(a)  Ante.  340  and  notes.  ' 
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George  Hulme  cl  al.,  Appellants,  v.  Robert  L.  REmvicK,  Ap- 
pellee, and  Isaac  Cook,  Appellant,  v.  Same,  Appellee. 

APPEAL  FROM  COOK  COUXTY  COURT  OF  COMMON  PLEAS. 

Indcclaring- upon  bilLs  of  exchange  and  promissory  note*,  the  statement  oftlie 
liability  wliielx  constitutes  the  consideration,  is"  sullicicnt,  without  specially 
alleging  a  consideration . 

In  declaring  upon  simple  contracts,  it  is  necessary  that  a  consideration,  good  in 
itself,  should  be  alleged. 

The  questions  presented  in  these  cases  are  precisely  similar. 
The  facts  and  points  raised  are  fully  stated  in  the  opinion  of 
the  court. 

The  cases  were  heard  before  J.  M.  Wilson,  Judge,  at  Feb- 
ruary term,  1855,  of  the  Common  Pleas  Court. 

Blackwell,  Ballingall  and  Underwood,  for  Appellants. 

E.  B.  McCagg,  and  Shumway  and  Waite,  for  Appellee. 

SiviNNER,  J.  This  was  an  action  of  assumpsit.  The  declara- 
tion is  as  follows : 

State  of  Illinois,  1  ^^^ 
Cooh  County,         J  '''"■ 

Cook  County  Court  of  Common  Pleas,  of  Feb- 
ruary term,  A.  D.  1855. 

Robert  L.  Renwick,  pjaintitf  in  this  suit,  by  Scammon  and  McCagg,  his  attor- 
neys, complains  of  George  Hulme  and  J.  Stockton  AVhite,  now  or  late  co-part- 
ners, doing  business  undor  the  name,  style  and  description  of  Hulme  &  White, 
defendants  in  this  suit,  of  a  plea  of  trespass  on  the  case  on  promises. 

For  that,  whereas,  one  George  Hulme,  under  the  stj'le  and  description  of 
Geoi-ge  Hulme,  heretofore,  to  wit :  on  the  sixteenth  (16)  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  iiftj^-four,  (1851,)  in  St.  Louis, 
to  wit :  at  Chicago,  in  the  county  of  Cook,  aforesaid,  made  his  certain  liill  of  ex- 
change, in  writing,  and  directed  the  same  to  said  defendants,  under  the  name, 
style  and  description  of  iSlessrs.  Hulme  &  "White,  Chicago,  111. ,  and  thereby  re- 
quired the  said  i.iefeudantsto  pay  to  the  order  of  I.  Cook,  two  thousand  dollars, 
value  received,  sixty  days  after  date,  which  iseriod  has  now  elapsed  ;  and  the 
said  defendants  then  and  there,  under  the  name,  style  and  description  of  Iluhne 
&  White,  accepted  the  said  bill  of  exchange,  and  the  said  I.  Cook  then  and  there 
ndorsed  the  said  bill  of  exchange,  and  then  and  there  delivered  the  said  bill,  so 
indorsed,  to  the  said  plaintiif ;  and  the  said  defendants  then  and  there  promis- 
ed the  said  plaintiff  to  pay  the  said  bill,  according  to  the  tenor  and  effect  thereof, 
and  of  the  said  acceptance  and  indorsement : 

And  WHEREAS ,  also,  the  said  defendant  afterwards,  to  wit :  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  tifty-tive,  to  wit: 
at  Chicago,  in  the  county  of  Cook  aforesaid,  became  and  were  indebted  to  the  said 
plaintiff,  in  the  sum  of  four  thousand  dollars,  for  goods,  wares  and  merchandise. 
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before  that  time,  "and  then  sold^and  delivered  by  the  said  plaintiff  to  the  said 
defendants,  at  their  special  instance  and  request ;  and  in  the  sum  of  four  thous- 
and dollars,  for  work  and  labor  done,  and  materials  for  tlie  same,  provided 
^j  the  said  plaintiff,  for  the  said  defendants,  at  their  special  instance  and  request  > 
and  in  the  sum  of  four  thousand  dollars,  for  money  then  and  there  lent  by  the  said 
plaintiff  to  the  said  defendants,  at  their  special  instance  and  request;  andiu  the 
sum  of  four  thousand  doDars  for  money  then  and  there  paid  by  the  said  plaintiff 
for  the  use  of  the  said  defendants ,  at  their  special  instance  and  request ;  and  in  the 
gUm  of  four  thousand  dollars  for  money  then  and  there  received  by  the  said  de- 
fendants to  the  use  of  the  said  plaintiff ;  and  in  the  sum  of  four  thousand  dollars, 
for  interest  due  from  the  said  defendants  to  the  said  plaintiff,  for  and  in  respect  of 
the  said  plaintiff  having  forborne  and  given  day  of  payment  of  money  due  from 
the  defendants  to  the  said  plaintiff,  at  the  defendants'  request,  for  a  long  time 
then  elapsed ;  and  in  the  sum  of  four  thousand  dollars,  for  money  found  to  be  due 
from  the  defendants  to  the  plaintiff,  on  an  account  then  and  there  stated  between 
them,  &c. 

And  whereas,  the  said  defendants  afterwards,  to  wit :  on  the  day  and  year 
jast  aforesaid ,  in  the  county  aforesaid,  respectively  promised  to  pay  the  said  sev- 
eral sums  of  money  respectively  to  the  plaintiff' on  request,  yet  they  have  disre- 
garded their  promises,  and  have  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  to  the  plaintiff,  although  often  requested  so  to  do,  to  the  plaintiff's  dam. 
age  of  four  thousand  dollars .  and  therefore  he  brings  this  his  suit. 

SCAMMON  &  McCAGG, 

Plaintiff's  Attorneys." 

To  this  declaration,  and  each  count  thereof,  the  defendants 
below  demurred  specially,  and  assigned,  among  other  causes, 
the  following  : 

"  Because  in  the  said  first  count  no  consideration  for  the 
promise  of  the  said  defendants  is  alleged." 

"  Because  no  breach  of  the  promise  in  said  first  count  men- 
tioned is  alleged  in  said  declaration." 

"  Because  no  consideration  is  alleged  in  said  second  count  for 
the  several  promises  therein  set  forth." 

Issue  being  joined  upon  this  demurrer,  the  same  was  over- 
ruled ;  and  the  defendants  below  electing  to  stand  by  their 
demurrer,  judgment,  nil  (licit,  was  entered.  The  only  question 
for  this  court  to  decide,  is,  whether  the  court  below  erred  in 
oveiTuling  the  demurrer.  It  is  insisted  that  the  first  count  of 
the  declaration  is  so  bad,  for  the  reason  that  no  consideration  is 
alleged  for  the  promise  therein  stated.  No  such  allegation  is 
necssary.  In  declaring  upon  bills  of  exchange  and  promissory 
notes,  the  statement  of  the  liability  which  constitutes  the  con- 
sideration is  sufficient,  wiihout  specially  alleging  a  consideration. 
1  Chitty's  PI.  321  ;  fValters  v.  Short,  5  Gil.  259  ;  Prior  v. 
Linsey,  3  Bibb.  "76. 

It  is  contended  that  the  fi.rst  count  is  bad,  because  no  breach 
of  the  promise  in  said  count  stated,  is  alleged.  This  is  not  true. 
The  general  allegations  at  the  conclusion  of  the  declaration,  of  a 
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promise  "to  pay  the  said  several  sums  o£  money,"  etc.,  and 
that  the  defendants  -'have  disregarded  their  promises,  and  have 
not  paid  any  of  said  sums  of  money,  or  any  part  thereof,"  refer 
as  "well  to  the  special  as  to  the  common  count,  and  constitute 
sufficient  averment  of  both  promise  and  breach. 

The  second  count,  being  the  common  counts,  is  obnoxious'^to 
special  demurrer,  for  want  of  an  allegation  of  a  considera- 
tion for  the  promise  to  pay  the  sums  of  money  in  the  second 
count  mentioned.  As  before  stated,  in  declaring  upon  bills  of 
exchange,  negotiable  and  mercantile  paper  generally,  -svhich 
upon  their  face  import  a  consideration,  the  averment  of  their 
execution  is  enough  ;  for,  if  duly  executed,  the  law  presumes  a 
valid  consideration.  But,  in  other  cases,  in  declaring  upon  sim- 
ple contracts,  it  is  necessary  that  a  consideration,  good  in  itself, 
should  be  alleged. 

The  consideration  for  the  promise  at  the  conclusion  of  the 
declaration,  so  far  as  it  relates  to  the  second  count,  is  past  and 
executed.  It  was,  therefore,  only  necessary  to  allege  such  con- 
sideration in  general  terms  :  "  in  consideration  of  the  premises." 
1  Chitty's  PI.  323.  Without  this  or  an  equivalent  reference  to 
the  consideration,  none  with  certainty  appears  for  the  promise 
alleged.  The  pi'ecedents  are  uniform,  consistent  with  the  prin- 
ciples of  pleading,  and  we  do  not  feel  justified  to  depart  from 
them  to  avoid  reversing  the  judgment  in  this  case.  Bouvier's 
Law  Dictionary,  title  "  Indebitatus  Assumpsit."  (a) 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)  Demun-er  being  several  and  1st  count  only  good,  it  was  properlv  ovemilod.    San  - 
ford  vs.  Gaddis,  13  111.  R.  329. 


Peter  W.  Ballingall,  Plaintiff  in  Eiror,  v.  William  H.  Brad- 
ley, administrator,  etc.,  et aL,  Defendants  in  Error. 

ERROR  TO  ROCK  ISLAND. 

To  take  a  case  out  of   the  statute  of  frauds,  there  must  be,  or  must  have 
been,  some  written  eYidence  of  an  agreement  between  the  parties. 

At  the  April  special  term,  1840.  of  the  Circuit  Court  of  Jo 
Daviess  county,  complainant  filed  his  bill  for  relief,  averring  that 
on  the  11th  of  January,  1837,  complainant  executed  a  mortgage 
to  HezekiahH.  Gear,  on  lot  No.  36,  on  west  side  of  Main  street, 
in  Galena,  to  secure  payment  of  the  sum  mentioned  in  mortgage. 
Afterwards  Gear  commenced  an  action  on  the  mortgage,  and  de- 
cree  of  foreclosure   for   §336.40  was  rendered  at  the  October 
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Afterwards  complainant  took  the  case  to  the  Supreme  Comi 
on  writ  of  error,  and  at  the  December  term,  1842,  the  decree  of 
Circuit  Court  was  reversed,  and  mortgage  remained  unf  oreclosed. 

At  July  term,  1837,  of  said  Circuit  Court,  Crow  and  Tevis 
recovered  a  judgment  against  complainant  for  $216.23,  and  on 
the  4th  of  November,  1840,  a  writ  of  vcndzitoni  exponas  issued 
on  the  last  judgment,  and  a  special  execution  on  the  first  judg- 
ment, dated  the  same  day,  both  directed  to  sheriff  of  said 
county,  and  upon  both  of  which  the  sheriff,  on  the  26th  of  Jan- 
uary, 1841,  sold  the  above  property,  as  complainant,  to  Scheimer 
and  Duncan  for  $2,010,  in  full  payment  of  the  judgments,  in- 
terest and  costs.  On  the  23d  of  May,  1842,  sheriff  made  deed 
to  purchaser  Duncan,  which  recites  that  Scheimer  assigned  his 
interest  in  certificate  of  purchase  to  Duncan.  October  21, 1837, 
complainant  executed  another  mortgage  on  same  property  to  said 
Scheimer  for  sum  mentioned  in  mortgage,  upon  vvhich  judgment 
of  foreclosure  was  entered  at  June  term,  1841,  against  com- 
plainant for  $2,134,  in  favor  of  Scheimer,  upon  which  a  special 
execution  issued  February  1,  1842,  and  the  property  sold  thereon 
February  26,  1842,  to  Scheimer  and  Duncan  for  $2,296,  in  full 
satisfaction. 

That  on  the  23rd  of  May,  1843,  sheriff  executed  deed  to 
Duncan. 

After  the  first  sale,  and  before  June  term  of  Circuit  Court, 
1841,  while  Duncan  and  Scheimer  were  jointly  interested  in  the 
property  under  the  first  purchase,  Scheimer  wishing  to  recover 
judgment  in  time  to  redeem  from  first  sale  as  judgment  creditor, 
and  fearing  a  delay  if  complainant  appeared  to  defend,  agreed 
that  if  complainant  would  confess  judgment  for  amount  claimed 
in  mortgage,  and  permit  him  to  redeem  as  such  judgment  cred- 
itor, from  the  first  sale,  he  would  so  redeem  and  save  the  prop- 
erty for  complainant,  after  satisfying  his  indebtedness,  interest 
and  costs,  assuring  complainant  that  he  only  wished  security  for 
his  debt,  and  after  such  satisfaction  complainant  might  have  the 
property.  Complainant  therefore  allowed  judgment  to  be  ren- 
dered against  him  at  June  term,  1841,  for  $2,134,  amount  in 
mortgage. 

Complainant  relying  on  the  said  promise  of  Scheimer,  did  not 
redeem  the  property  from  the  first  sale,  which  he  Avould  have 
done  had  it  roi:  been  for  the  promise  of  Scheimer,  the  property 
exceeding  in  value  four  or  five  times  the  amount  of  the  first  sale. 
Complainant,  in  pursuance  of  the  agreement,  paid  over  to  Schei- 
mer $105,  surplus  bid  on  first  sale,  and  Kelly  and  Mason  agree- 
ing to  pay  to  complainant,  or  order,  $1,200  in  1841.  Com- 
plainant transferred  the  claim  to  Scheimer,  and  he  accepted  it 
without  recourse,   as  part  payment  of  his  indebtedness.     In  con- 
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sequence  of  the  agreement  -with  Scheinier,  complainant  took  no 
further  notice  of  the  judgment  against  him  in  favor  of  Scheimer, 
and  had  no  knowledge  of  the  issuing  of  execution,  sale  nnd 
execution  of  shcriif 's  deed  by  virtue  of  said  judgment,  until 
after  the  date  of  the  deed,  Avhich  was  owing  to  his  reliance  upon 
the  agreement  of  Scheimer.  And  had  he  known  of  the  second 
sale,  and  that  the  purchasers  intended  to  retain  the  property  for 
their  benefit,  he  Avould  have  redeemed  from  both  sales,  the  value 
of  the  property  being  double  the  amount  of  both  sales  and  in- 
terest. 

That  Duncan,  before  either  of  the  sheriff's  deeds  was  made  to 
him,  and  before  the  purchase  by,  or  assignment  to,  him  of  any 
interest  in  the  property  by  Scheimer,  had  notice  of  the  agreement 
of  Scheimer  and  complainant's  reliance  thereon. 

That  the  agreement  between  Scheimer  and  complainant  Avas 
made  with  the  privity  and  concurrence  of  Duncan,  and  he  pur- 
chased at  first  sale  for  the  benefit  of  Scheimer. 

That  since  January  26,  1842,  up  to  this  time,  Duncan  and  his 
representatives  have  continued  in  possession  of  the  property, 
and  received  the  rents  and  profits  thereof. 

The  rents  and  profits  were  then,  and  are  now,  worth  $1,400 
or  $1,500  yearly,  out  of  which  complainant  could  have  paid  all 
the  indebtedness  had  he  continued  in  possession. 

At  the  time  of  sale,  the  property  was  worth  $10,000,  and  it 
was  capable  of  being  conveniently  divided  into  two  parts,  either 
of  which  would  have  sold  for  sufficient  to  satisfy  the  executions, 
interest  and  costs. 

That  Duncan  and  Scheimer  induced  persons  to  stay  away  fi'om 
the  sale  and  refi-ain  from  bidding,  which  caused  it  to  sell  for  less 
than  it  otherwise  would. 

These  facts  prevented  complainant  from  paymg  the  indebted- 
ness. There  has  been  no  material  alteration  in  the  property 
since  Duncan  took  possession.  That  he  took  possession  to  repay 
himself  from  the  rents  and  profits,  which  has  been  done. 

That  the  said  Duncan  and  his  representatives  have  received 
about  $6,000  more  than  the  purchase  moneys  paid  by  him 
Scheimer,  and  all  interest  thereon,  from  the  rents  and  profits, 
no  part  thereof  having  been  received  by  complainant  smce  Jan- 
uary 26,  1842,  which  have  now  amounted  to  $10,000.  That 
Duncan  having  no  interest  in  the  property,  except  under  the 
sheriff's  deed,  on  the  8th  of  December,  1842,  made  his  will,  de- 
vising all  his  real  estate  to  his  wife,  now  mamed  to  Brownell, 
and  to  his  children,  Sylvester  F.  and  Edward  C,  Catharine  Wir- 
rell,  married  to  Edward  E.  Sanders,  Ann  Duncan,  manied  to 
Adam  Tilford,  Susan,  now  married  to  John  Barton,  Sarah  J., 
now  married  to   Samuel  Gilbert,  and  Virginia,  and  made  Schei- 
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mer  and  Daniel  A.  Barrows  executorg.  Duncan  died  in  August, 
1843,  without  revoking  the  will,  the  children  now  surviving. 
After  Duncan's  death,  widow  had  daughter  Mary  Duncan,  and 
•the  children  have  no  interest  in  the  property  except  such  as  de- 
rived thi'ough  Duncan.  That  Scheimer  and  Barrows  relinquished 
executorship,  and  William  H.  Bradley  was  duly  appointed  and 
acted  as  administrator.  Complainant,  being  remediless  at  law, 
prays  that  defendants  may  answer  without  oath,  and  an  account 
to  be  taken,  and  if  the  rents  and  profits  amount  to  the  said  pur- 
chase money  and  interest,  the  defendants,  except  Scheimer,  Bar- 
rows and  Bradley,  be  decreed  to  convey  the  property  in  fee  simple 
to  complainant.  And  if  the  rents  and  profits  should  fall  short, 
then  the  same  decree  shall  be  made  upon  payment  of  the  defi- 
ciency by  plaintiff.  Prays  that  subpoena  may  issue  to  the  above 
named  persons  as  defendants. 

Bradley,  administrator,  etc.,  Barrows,  Scheimer,  Brownell  and 
wife,  Sanders  and  wife,  Tilford  and  wife,  Barton  and  wife,  and 
Gilbert  and  wife,  filed  their  joint  and  several  answer,  setting 
forth,  after  reservation,  that  they  are  informed  and  believe,  that 
on  the  11th  of  January,  1837,  complainant  executed  to  Gear  a 
mortgage  on  the  lot,  as  set  forth  in  complainant's  bill,  and  that 
complainant  was  seized  thereof  in  fee  simple.  That  at  the  Octo- 
ber term,  1840,  of  the  Circuit  Court  of  Jo  Daviess  county,  a 
judgment  of  foreclosure  was  rendered  against  complainant  for 
$336.40.  They  are  also  informed  and  believe  that  Crow  and 
Tevis,  at  July  term  of  said  court,  1837,  recovered  judgment 
against  complainant  for  $1,216.23.  That  they  are  informed 
and  believe  that  a  writ  of  venditioni  exponas  issued  on  last 
judgment,  on  the  4th  of  November,  1840,  and  at  the  same  time 
a  special  m'it  of  ./?.  fa.  issued  upon  the  first  judgment.  That, 
by  virtue  of  the  said  writs,  the  sheriff,  on  the  26th  of  January, 
1841,  sold  the  property  mentioned  in  the  complainant's  bill,  to 
Scheimer  and  Duncan,  for  $2,010  and  judgments,  interest  and 
costs  fully  satisfied,  and  overplus  of  $105.77  paid  to  complain- 
ant. That  sheriff  executed  certificate  of  purchase  to  Duncan 
and  Scheimer,  and  Scheimer  assigned  his  interest  to  Duncan. 
That  on  the  23rd  of  May,  1842,  sheriff  executed  deed  to  Duncan, 
as  set  forth  in  bill.  That  on  writ  of  error,  the  Supreme  Court, 
at  December  term,  1842,  reversed  the  first  judgment  and  re- 
manded the  cause,  but  no  further  proceedings  were  had  thereon. 
That  Duncan  and  Scheimer  were  not  connected  with  Gear  in 
that  suit,  and  were  bona  fide  purchasers  for  valuable  considera- 
tion. Admit  execution  by  complainant  of  the  second  mortgage 
and  judgment  thereon,  as  stated  in  complainant's  bill,  upon  which 
judgment  a  special  writ  oifi.fa.  issued  February  1st,  1842,  and 
the  property  was  sold  as  stated  in  bill.     That  certificate  of  pur- 
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chase  was  given  to  Duncan  and  Scheimer,  and  Scheimer  resigned 
liis  interest  to  Duncan.  That  on  the  23rd  or  May,  1843,  the 
sheriflF  executed  a  deed  of  the  property  to  Duncan,  as  stated  in 
bill.  That  defendants  deny  that  Scheimer,  for  the  reasons  set 
forth  in  bill,  or  for  any  other  reason,  agreed  with  complainant 
that  if  he  would  allow  judgment  to  be  rendered  against  him  for 
amount  due  on  the  last  mortgage  in  time  for  Scheimer  to  redeem 
from  the  first  sale,  that  he  would  so  redeem  for  his  benefit,  after 
satisfying  his  indebtedness,  and  that  Scheimer  assured  him  all 
he  wanted  was  security  for  this  debt  due  him,  and  after  satisfac- 
tion of  the  amount  due  him  from  the  rents  and  profits,  com- 
plainant might  have  the  property,  as  set  forth  in  the  bill  of 
complaint.  Defendants  deny  that  Scheimer  ever  made  any 
agreeement  with  him  concerning  said  mortgage,  judgment,  re- 
demption, property,  or  rents  and  profits,  except  as  hereinafter 
stated.  Defendants  deny  that  complainant  relied  upon  such 
supposed  promises,  and  thereby  permitted  judgment,  at  the  June 
term,  1851,  to  be  rendered  against  him  in  favor  of  Scheimer,  as 
set  forth  in  bill,  and  did  not  redeem  from  the  first  sale  by  reason 
of  such  agreement.  Deny  that  Scheimer  received  $105,  or  any 
other  sum,  in  pursuance  of  such  promise.  Defendants  deny  that 
Scheimer  received  a  claim  of  $1,200  against .  Kelly  and  Moran 
in  1841,  in  pursuance  of  any  such  arrangement,  as  stated  in  bill 
of  complaint.  And  also  deny  that  complainant,  relying  upon 
any  such  promise,  did  nothing  in  regard  to  the  judgments  and 
property,  as  set  forth,  and  that  complainant  believed  Scheimer 
and  Duncan  purchased  for  his  benefit.  They  aver  that  the  pro- 
ceedings were  open  and  legal,  and  that  complainant's  ignorance 
thereof  did  not  arise  from  any  promise  of  Scheimer.  They  deny 
that  complainant  could  have  redeemed,  or  procured  to  be  re- 
deemed, the  property,  and  that  it  was  worth  double  the  amount  of 
both  sales,  but  aver  that  the  property  sold  for  its  full  value.  They 
deny  that  Duncan  had  any  notice  or  privity  of  agreement  by 
Scheimer  to  complainant,  or  that  such  agreement  existed.  Also 
deny  that  Duncan,  at  first  sale,  purchased  for  the  benefit  of 
Scheimer,  as  stated  by  complainant,  but  aver  that  Duncan  wished 
to  become  owner  of  the  property,  and  that  Scheimer  purchased 
with  the  design  of  collecting  amount  due  him  and  assigning  his 
interest  therein  to  Duncan.  They  deny  the  value  of  the  prop- 
erty, as  alleged  by  bill,  but  aver  that  it  sold  for  a  fair  and  rea- 
sonable sum.  Also  deny  that  the  property  could  have  been 
divided  as  stated,  and  aver  that  it  would  not  have  sold  as  well 
in  portions  as  in  a  body.  They  deny  the  fi'aud  practised  by 
Duncan  or  Scheimer,  to  induce  persons  to  stay  away  from,  sale, 
or  refrain  from  bidding,  or  to  diminish  competition,  as  charged 
by  bill.     Defendants  allege  that  Scheimer  applied  to  complain- 
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ant  to  get  him  to  sign  a  power  of  attorney,  to  confess  judgment 
in  suit  of  Scheimer  against  him  for  foreclosure,  in  order  to  avoid 
cost,  which  complainant  refused  to  do,  but  he  made  no  defense  to 
the  suit,  and  judgment  was  recovered  without  this  assent  or  as- 
sistance. That  after  judgment  complainant  proposed  to  pay 
Scheimer  $100  per  month  until  the  amount  due  him  was  paid, 
to  which  Scheimer  assented,  and  promised  upon  full  payment 
thereof  to  release  complainant  the  property.  That  complainant 
paid  only  SlOO  in  pursuance  of  such  agreement,  and  that  Schei- 
mer on  the  18th  of  June,  1815,  repaid  him  the  $100  and  took 
receipt  in  full  of  all  demands.  This  was  the  only  agreement 
made  by  Duncan  or  Scheimer  to  complainant  concerning  the  prop- 
erty, judgments,  redemption  or  rents  and  profits,  and  they  charge 
that  the  statements  by  complainant  in  relation  thereto  are  false. 
They  also  state  that  after  execution  of  sheriff's  deeds  to  Duncan, 
he  offered  complainant  the  property  upon  payment  of  his  money, 
interest  and  costs,  which  offer  complainant  did  not  accept.  De- 
fendants further  state  that  the  supposed  promise  or  agreement 
of  Scheimer  or  Duncan,  as  set  forth  in  biU,  was  not  in  writing, 
and  therefore  it  was  void  under  the  statute  of  Elinois,  upon 
which  defendants  insist.  Also  deny  complainant's  claim  to  a 
reconveyance,  but  aver  that  Duncan  took  possession,  as  before 
stated,  in  his  own  right  in  fee  simple. 

The  decree  in  this  case  was  rendered  by  Wilkcssox,  Judge, 
at  May  tenn,  1852,  of  the  Rock  Island  Ckcuit  Couit,  the  case 
having  been  taken  to  that  county  by  change  of  venue. 

Maxn-ts^g  and  Merkdiax,  and  M.  Y.  Johnson,  for  Plaintiff  in 
Error. 

N.  H.  Purple  and  Higgixs,  Beckwith  and  Strother,  for  De- 
fendants in  Error. 

Catox,  J.  There  is  an  apparent  conflict  in  the  testimony  upon 
some  points  in  this  case,  and  especially  as  to  the  question  whedier 
any  agreement  was  ever  made  between  Scheimer  and  the  com- 
plainant, that  the  fonner  should  redeem  the  property  sold  upon 
the  first  decree,  and  the  venditioni  erponas  for  the  use  and  ben- 
efit of  the  latter.  Several  witnesses  testify  that  both  Scheimer 
and  Duncan  repeatedly  stated  that  such  an  agreement  had  been 
made.  This  is  positively  denied  by  Scheimer,  in  his  deposition, 
and  the  testimony  of  Smith  is  to  the  same  point,  and  nearly  as 
satisfactory,  for  he  states  circumstances  which  lead  strongly  to 
the  conclusion  that  he  would  have  known  it,  had  there  been  such 
an  agreement.  There  is  no  doubt  that  necrotiations  were  had 
between  the  parties   with  a  view  to  such  agreement,   but  it  is,  to 
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say  the  least,  exceedingly  doubtful  -whether  they  ever  terminated 
in  an  actual  agreement  or  understanding  on  the  .  subject.  It  is 
highly  probable  also  that  Scheimer  did  entertain  the  intention  of 
allowing  the  complainant  to  take  back  the  property,  should  he 
be  paid  the  amount  of  his  debt,  and  the  strong  probability  is, 
that  the  expression  of  such  intention  was  understood  by  the  wit- 
nesses as  the  admission  of  the  existence  of  an  agreement  to  that 
effect.  It  is  the  liability  to  such  mistakes  and  misunderstand- 
ings, which  renders  it  necessary  and  proper  for  courts  to  receive 
with  caution  testimony  of  oral  declarations  for  the  purpose 
of  establishing  a  conti-act. 

Hence,  too,  the  enactment  of  the  statute  of  frauds.  The  sub- 
sequent conduct  of  the  complainant,  to  the  tenants  in  possession 
of  the  premises,  is  utterly  inconsistent  with  his  understanding  of 
the  existence  of  such  an  agreement  as  he  now  alleges. 

But  admitting  that  there  was  a  parol  agreement  of  the  charac- 
ter alleged,  it  is  very  clear  that  it  was  never  evidenced  by  any  -wi'it- 
ing  signed  by  the  party  to  be  charged.  For  the  purpose  of 
making  out  written  evidence  of  the  agreement,  reliance  is  had 
upon  a  supposed  letter  written  by  Scheimer  to  the  complainant, 
■while  he  was  absent  in  Scotland,  and  which  letter  is  said  to  have 
been  lost.  Stevens  testifies  that  after  the  complainant's  retm-n, 
he  showed  him  such  a  letter,  which  was  in  English  and  in  Schei- 
mer's  hand  writing,  with  which  he  was  acquainted.  Stevens  tes- 
tifies that  in  that  letter,  Scheimer,  after  lu'giug  the  complainant 
to  send  him  money  to  enable  him  to  redeem  the  property,  stated 
in  substance  as  follows  :  "  for  you  know  that  imder  our  agree- 
ment I  am  to  save  the  property  for  you  for  yom*  benefit."  As 
to  this  letter,  it  is  very  clear  that  Stevens  was  mistaken  in 
his  recollection.  The  evidence  satisfactorily  establishes  that 
Scheimer  always  conducted  his  correspondence  in  French,  and 
that  he  never  wrote  a  letter  in  English  in  his  life,  and  that  when- 
ever it  was  necessary  for  him  to  correspond  in  English,  he  got 
another  to  wi'ite  for  him.  The  witness  Smith  states  that  he  was 
on  the  most  intimate  and  confidential  terms  with  Scheimer. 
That  he  was  his  partner  in  business,  and  acquainted  with  his 
confidential  and  private  transactions,  and  wi'ote  all  his  English 
letters  for  him.  He  states  that  Scheimer  received  a  letter  fi'om 
the  complainant,  written  in  New  York,  when  on  his  way  to 
Scotland,  stating  that  his  sister  would  assist  him  to  money  ''  to 
amount  that  will  save  the  property,"  and  requesting  to  be 
infonned  "  what  kind  of  money  will  be  required  to  satisfy  the 
demand."  To  this  letter.  Smith  tells  us  that  he  ''  replied  in  the 
name  of  Scheimer,  stating  that  any  money  cmTcnt  in  Scotland 
would  be  cun-ent  here,  and  informing  of  his  family's  health. 
Nothing  more." 
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This  was  undoubtedly  the  letter  -which  Stevens  saw,  and  it  is 
very  certain  that  it  was  not  in  Scheimer's  hand-writing,  although 
it  is  veiT  probable  that  he  signed  it  himself,  as  we  mar  under- 
stand from  Smith's  testimony.  Under  the  cii'cumstances,  Smith's 
recollection  is  much  more  to  be  relied  upon  than  Stevens',  as  to 
the  contents  of  the  letter.  Smith  wi'ote  the  letter,  and  was 
familiar  with  the  subject  to  which  the  correspondence  related, 
and  he  states  that  Scheimer  never  at  any  time  told  him  that  he 
had  any  agreement  with  the  complainant  that  he  should  have  a 
right  to  redeem  the  land,  and  there  can  be  no  doubt  that  had 
the  letter  contained  the  clause  which  Stevens  thinks  it  did, 
that  Smith  must  have  recollected  it.  The  letter,  as  wi'itten, 
may  raise  the  presumption  that  Scheimer  was  disposed  or  will- 
ing to  let  the  complainant  hav  the  land,  by  his  refunding  the 
money,  or  satisfying  the  claim,  but  it  does  not  show  that  an 
agreement  subsisted  between  them  that  he  should  have  the  right 
to  do  so.  Laying  out  of  question  the  want  of  any  consideration 
to  support  such  an  agreement,  we  cannot  hesitate  to  say,  that 
there  is  no  such  written  evidence  of  the  agreement  alleged 
in  the  bill,  as  will  take  it  out  of  the  statute  of  fi'auds.  (a) 

The  decree  of  the  circuit  comt  dismissing  the  bill,  must  be 
affirmed. 

Decree  affirmed. 

(a),SchoonhoTei- vs.  Pratt,  25  m.   E.  465. 


JoH>"  Freelaxd.  Plaintiff  in  Error,  v.   The  People,  Defendants 

in  Error. 

EKEOR  TO  KEXDALL. 

It  is  no  bai'  to  a  prosecution  for  riot,  that  one  of  the  accused  has  been  tried,  cou- 
victed  and  fined  for  an  assault  and  battery,  arising  out  of  the  same  transac- 
tion or  ofl'ense. 

If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an  oflTense 
described  in  a  second  ludietDient,  then  an  acquittal  or  conviction  upon  the 
first  indictment,  is  no  bar  to  a  trial  on  the  second. 

To  be  a  bar,  the  ofi'ense  charged  in  one  indictment  must  agree  in  law  and  in  fact 
with  some  offense  of  which  the  accused  might  have  been  convicted  upon  a 
prosecution  upon  another  indictment,  and  \a  such  prosecution  there  must 
have  been  an  acquittal  or  conviction. 

This  cause  was  heard  before  Lel.\:s^d,  Judge,  at  March  term, 
1855,  of  the  Kendall  Circuit  Court.  The  statement  of  the  case 
will  be  found  in  the  opinion  of  the  court. 

B.  C.  Cook,  for  Plaintiff  in  Error. 

W.  H.  L.  Wallace,  for  the  People. 
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SiciMNER,  J.  Freeland,  with  others,  was  indicted  for  riot  in 
the  Kendall  circuit  court. 

The  indictment  charges  that  Freeland,  with  other  persons 
named,  on  the  9th  day  of  September,  1854,  at  the  county  of  Ken- 
dall, upon  the  person  of  one  Maun,  with  force  and  arms  made 
an  assault,  and  said  jNIann  then  and  there  beat  and  wounded. 

To  this  indictment  Freeland  plead  in  bar,  that  Mann,  on  the 
9th  day  of  September,  1854,  on  oath  made  complaint  before  a 
justice  of  the  peace  of  Kendall  county,  charging  Freeland  with 
an  unlawful  assault  and  battery  upon  his  person  ;  that  said 
justice  thereupon  issued  his  warrant  for  the  arrest  of  Freeland ; 
that  the  same  was  duly  executed ;  that  a  jury  was  empanneled 
and  sworn  to  try  the  charge  before  the  justice  ;  that  the  jury 
found  Freeland  guilty  of  the  charge,  and  assessed  a  fine  against 
him  for  ^25  ;  that  the  justice  rendered  judgment  upon  the  same  ; 
that  the  judgment  remained  unreversed  and  in  full  force,  and 
that  Freeland  had  paid  the  same,  as  by  docket  of  said  justice 
would  fully  appear. 

The  plea  avers  that  the  act  and  oilense  for  which  he  was  so 
convicted,  and  the  act  and  ofiense  charged  in  the  indictment  arc 
the  same  identical  act  and  offense,  and  not  other  or  different. 

A  demurrer  was  interposed  to  this  plea ;  the  court  oveiTuled 
the  plea,  and  sentenced  Freeland.  The  cjuestion  presented  by 
this  record  is,  whether  the  plea  was  a  bar  to  the  prosecution  for 
riot.  An  assault  and  battery  is,  "  the  unlawful  beating  of 
another."  A  riot,  under  om-  law,  may  consist  in  two  or  more 
persons,  with  force  and  violence,  doing  an  unlawful  act  against 
the  person  of  another. 

It  is  evident,  "then,  that  a  riot  may  embrace  an  assault  and 
battery,  and  that  the  necessary  difference  between  them  consists 
in  this  :  that  two  or  more  persons  must  be  engaged  in  the  unlaw- 
ful act  to  constitute  riot,  while  but  one  need  be  to  constitute 
assault  and  battery. 

The  facts,  therefore,  in  each  are  not  necessarily  the  same,  nor 
are  the  two  offenses  the  same  in  law.  One  is  punished,  on  pros- 
ecution before  a  justice  of  the  peace,  by  fine  only ;  the  other  on 
indictment  in  the  circuit  courts,  by  fine  or  imprisonment ;  and  on 
trial  of  such  indictment,  under  our  system,  no  conviction  can  be 
had  of  assault  and  battery  ;  nor  on  trial  of  such  prosecution  for 
assault  and  battery,  can  there  be  a  conviction  of  riot. 

Our  Constitution  provides  that  "  no  person  shall  for  the  same 
offense  be  twice  put  in  jeopardy  of  his  life  or  limb.  "  This  pro- 
vission  is  but  a  reaffirmancc  of  the  common  law,  and  adopts  the 
language  of  that  law. 

It  should,  therefore,  be  construed  in  the  sense  of  the  common 
law  as  far  as  applicable  to  our  system  of  criminal  law  and  modes 
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of  punishment.  In  England,  formerly,  some  crimes  were  pun- 
ished by  dismemberment  of  limbs.  With  us  no  such  punishment 
exists  ;  but  the  language  of  the  English  law  is  adopted  as  having 
a  known  and  fixed  signification.  The  provision  means,  simply 
that  no  person  shall  twice  be  put  in  peril  of  conviction  for 
the  same  act  and  offense. 

Blackstone  lays  down  the  rule  in  pleas  of  former  acquittal 
and  of  former  conviction,  and  which  depend  upon  the  same  prin- 
ciples, to  be,  that  the  former  acquittal  or  conviction  "  must  be 
upon  a  prosecution  for  the  same  identical  act  and  crime ^"^  though 
the  offenses  may  differ  in  coloring  and  degree.  4  Blackstone's 
Com.  336. 

Chitty  lays  down  these  rules :  that  to  entitle  a  defendant  to 
this  plea,  it  is  necessary  that  the  crimes  charged  in  the  first  and 
second  indictments  should  be  the  same ;  and  that  if  the  crimes 
charged  in  the  first  and  second  indictments  are  so  distinct,  thafe 
evidence  of  the  one  will  not  support  the  other,  a  conviction  or 
acquittal  of  one  will  not  bar  a  prosecution  of  the  other.  1 
Chitty's  Crim.  Law,  452.  That  if  the  former  charge  was  such 
an  one  that  the  defendant  could  not  have  been  convicted  of  the 
latter  charge  upon  it,  the  former  acquittal  or  conviction  cannot 
be  plead  in  bar  of  the  latter.     1  Chitty's  Crim.  Law,  456. 

Another  rule  is  stated  to  be :  that  unless  the  first  indictment 
is  such  that  the  defendant  might  have  been  convicted  upon  proof 
of  the  facts  alleged  in  the  first  indictment,  an  acquittal  or  con- 
viction on  the  first  can  be  no  bar  to  the  second.  2  Russ.  on 
Crimes,  41. 

Archbold  states  this  rule  as  follows  :  "  The  true  test,  by  which 
the  question,  whether  the  plea  is  a  bar  in  any  particular  case,  may 
be  tried,  is,  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufiicient  to  procure  a  legal  convic- 
tion upon  the  first." 

But  the  authorities  cited,  and  the  illustrations  given  in  sup- 
port of  the  rule  as  stated,  all  show,  that  to  make  the  plea  a  bar^ 
proof  of  the  facts  alleged  in  the  second  indictment  must  be  suf- 
ficient in  law.,  to  have  warranted  a  conviction  upon  the  first 
indictment  of  the  same  off^ense  charged  in  the  second,  and  not  of 
a  different  o^V/ise.  Archbold's  Crim.  PI.  82,  and- cases  there 
cited.  Or.  in  other  words,  the  party  must  have  been  in  peril  of 
being  convicted  upon  the  first  prosecution  of  the  same  offense 
described  in  the  last. 

Greenleaf  states  the  rule  to  be,  that  if  the  defendant  upon  the 
first  indictment  could  not  have  been  convicted  of  the  offense 
described  in  the  second,  then  an  acquittal  or  conviction  upon  the 
former  is  no  bar  to  the  latter.  3  Greenleaf  Ev.,  Sec.  36.  And 
this  we  hold  to  be  the  true  rule.     If  the  defendant  could  not,  by 
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any  legal  possibility,  Lave  been  convicted  upon  the  former  pros- 
ecution of  tlie  offense  charged  in  the  second,  he  can  in  no  just 
sense  be  said  to  be  in  peril  of  a  second  conviction  on  the  same 
offense. 

To  be  a  bar,  the  offense  charged  in  the  present  prosecution 
must  agree  z'n  law  and  in  fact  with  some  offense  of  which  the 
defendant  might  have  been  convicted  upon  the  former  prosecu- 
tion, and  in  such  former  prosecution,  there  must  have  been  an 
acquittal  or  conviction.     Commonwealth  v.  Robb^  12  Pick.  496. 

It  is  not  enough  that  the  act  is  the  same,  for  by  the  same  act 
the  party  may  commit  several  offenses,  in  law.  The  crime  of 
murder  may  embrace  an  assault  with  intent  to  commit  rape,  or 
other  felony ;  an  assault  with  a  deadly  weapon  with  intent  to 
inflict  a  bodily  injury ;  an  assault  and  battery  ;  and  if  two  or 
more  persons  are  present  and  engaged  in  the  wrongful  act,  may 
embrace  riot. 

In  the  same  act  of  feloniously  taking  a  quantity  of  goods ,  the 
party  may,  in  law,  be  guilty  of  as  many  crimes  as  there  are  sepa- 
rate owners  of  the  goods  stolen,  and  may  be  punished  as  for  so 
many  distinct  larcenies.  If  a  person  steals  a  horse,  saddle  and 
bridle,  at  the  same  time,  by  the  same  act,  he  may  commit,  in 
law,  three  several  larcenies. 

In  all  such  cases,  the  attorney  for  the  people"may  and  should 
refuse  to  prosecute  beyond  the  exigencies  of  public  policy  ;  the 
objects  of  punishment  being  example  and  reformation.  But,  if 
a  former  conviction  or  acquittal  upon  a  prosecution  for  the  same 
act  is  always  a  bar  to  a  subsequent  prosecution  for  any  crime, 
consisting  in  the  same  act,  it  would  follow,  that  a  conviction  or 
acquittal  upon  a  prosecution  for  assault  and  battery  might  bar  a 
prosecution  for  an  assault  with  intent  to  commit  murder,  or  even 
for  murder. 

With  such  a  rule,  high  crimes  would  often  be  inadequately 
punished,  or  not  punished  at  all. 

In  this  case,  neither  the  act  nor  the  offense  charged  in  the 
indictment  is  the  same  as  described  in  the  plea ;  nor  by  any  legal 
possibility  could  Freeland  have  been  convicted,  upon  the  prose- 
cution m  the  plea  alleged,  of  the  offense  charged  in  the  indict- 
ment, (a) 

Therefore  the  plea  is  no  bar  to  the  indictment.  It  is  admit- 
ted that  exceptions  exist  to  the  rule  here  recognized,  and 
that  there  are  American  cases  wholly  irreconcilable  in  principle 
with  the  view  here  taken ;  but  the  exceptions  do  not  affect  the 
rule,  and  the  cases  alluded  to  we  regard  as  departures  from,  the 
common  law,  and  inconsistent  with  sound  public  policy. 

Judgment  affrmed. 

(rt)  Severin  vs.   People,  37    \\\.   R.   422;   Gardner  vs.   People,  20  Ul.  K.  4;>J. 
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John  V.  A.  Hoes,  Appellant,  v.  Isaac  Van  Alstyne,  Appellee. 

APPEAL  FROM  LA  SALLE. 

Where  a  party  consents  to  enter  his  appearance  in  the  Circuit  Court,  such  con- 
sent does  not  authorize  a  judgment  against  him,  unless  a  declaration  was  filed 
ten  days  prior  to  the  retui-n  day  of  the  process. 

The  proceedings  in  this  case  were  had  before  Lbland,  Judge, 
at  May  term,  1854,  of  the  La  Salle  Circuit  Court, 

The  May  term  commenced  on  the  8  th  day  of  the  month.  The 
declaration  was  filed  on  the  18  th  day  of  the  same  month ;  a  rule 
was  taken  to  plead,  and  no  plea  being  filed,  judgment  was  ren- 
dered against  Hoes. 

J.  V.  A.  Hoes,  jjer  se. 

Dickey  and  Wallace,  for  Appellee. 

Sktnnee,,  J.  On  the  18th  day  of  May,  1854,  at  the  May  term 
of  the  La  Salle  circuit  court,  Isaac  Van  Alstyne  filed  in  said 
court  his  declaration,  in  assumpsit,  against  John  V.  A.  Hoes, 
counting  upon  a  promissory  note,  and  on  the  same  day,  filed  in 
said  court  the  following  paper  : 

"  La  Salle  Coukty  Circuit  Court. 
John  V.  A.  Hoes  ads.  Isaac  Van  Alstyne.    I  do  hereby  enter  my  appearance 
in  this  cause,  and  request  the  Clerk  of  said  court  to  enter  the  same  of  record. 

JOHN  V.  A.  HOES. 
Ottawa,  April  11,  1854." 

At  the  same  time,  a  rule  was  taken  on  Hoes  to  plead  judg- 
ment entered  against  him  by  nihil  dicii,  damages  assessed  by  the 
clerk,  and  final  judgment  was  rendered  against  him.  After- 
wards, at  the  same  term,  Hoes  appeared  and  appealed  to  this 
court. 

The  only  question  presented  by  the  record,  is,  did  the  stipu- 
lation filed  authorize  rendition  of  judgment  at  the  same  term  at 
which  it  was  filed  ?     We  think  it  did  not. 

The  statute  provides  that,  if  a  declaration,  with  a  copy  of 
the  instrument  of  writing  or  account  sued  on,  is  not  filed  ten 
days  before  the  term  at  which  the  summons  is  returnable,  the 
cause  shall  be  continued  at  the  plaintiff's  cost,  if  the  suit  is 
commenced  ten  days  before  the  term,  unless  the  parties  agree  to 
have  a  trial  at  such  term.     Rev.   Stat.  414,  Sec.  8. 

Where  suit  is  commenced  by  summons,  the  defendant  is  not 
com7f"?d  to  plead,  and,  therefore,   cannot  be  in  default  at  the 
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first  term,  unless   summons   is  duly  served  and  declaration  filed 
ten  days  before  such  term. 

The  stipulation  cannot  be  construed  to  be  an  agreement  that 
a  trial  may  be  had,  or  that  default  may  be  entered  upon  filing  a 
declaration  at  the  term  of  the  court  next  succeeding  its  execu- 
tion. It  only  gets  the  defendant  into  court,  effects  his  appear- 
ance ;  and  he  had  a  right  to  defend,  when  lawfully  called  upon 
to  do  so,  by  declaration  filed  ten  days  before  the  term. 

The  stipulation  can  have  no  greater  effect  than  to  waive  the 
issuing  and  service  of  summons  ;  and  it  may  be  doubted  whether 
it  would  have  authorized  judgment  at  the  same  term  at  which 
his  appearance  was  entered,  if  a  declaration  had  been  filed  ten 
days  before  the  term. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Caleb  W.  Brown  ct  al..,  Appellants,  v.  Henry  L.  Niles, 
Appellee. 

APPEAL  FKOM  STEPHENSON. 

/ 

A  conveyed  land  to  B,  to  defraud  creditors.  B  conveyed  tJie  same  land  to  C,  for 
a  like  purpose,  takiiig  an  agreement  that  C  would  convey  the  land  to  A.  B 
continued  in  possession  until  alter  the  lund  was  levied  on  at  the  instance  of  D. 
A  executed  a  release  to  C,  of  his  interest  in  the  land ;  C  re-conveyed  the  land 
to  B  ;  B  also  conveyed  a  part  of  the  land  to  E.  Hdd,  that  the  conveyance 
from  C  to  B  did  not  strengthen  the  title  of  the  latter,  because  the  conveyance 
from  A  to  B,  was  as  to  A  complete,  though  void  as  to  his  creditors,  and  that  D's 
lien  is  valid,  whether  his  debt  occiUTed  prior  or  subsequent  to  the  fraudulent 
conveyances  set  aside;  and  thatE,  having  purchased  after  the  levy,  and  the 
filing  of  it  in  the  Recorder's  office,  could  not  be  protected. 

The  filing  with  the  Recorder  a  certiticate  of  a  levy,  upon  an  execution  from  a 
foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor  in  the  land 
levied  upon. 

The  decree  in  this  case  was  rendered  by  Sheldon,  Judge,  at 
November  term,  1854,  of  the  Stephenson  Circuit  Court.  The 
facts  of  the  case  are  set  out  in  the  opinion  of  the  court. 

T.  Turner  and  E.  S.  Leland,  for  Appellants. 

F.  Burnap,  for  Appellee. 

Skinner,  J.  Niles,  on  the  14th  day  of  September,  1853, 
filed  in  the  Stephenson  circuit  court,  his  bill  in  chancery  against 
Jenks,  Brown  and  Sills. 

25 
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The  bill  alleges,  that  Niles,  on  the  28th  day  ol  March,  1853, 
in  the  Jo  Daviess  circnit  court,  recovered  a  judgment  against 
Jenks,  for  $990.50  ;  that  execution  issued  upon  the  judgment 
to  Stephenson  county,  and  was,  on  the  5th  day  of  April,  1853, 
levied  on  certain  lands  as  the  property  of  Jenks,  and  tliat,  on 
the  same  day,  a  certificate  of  the  levy  was  duly  filed  in  the 
recorder's  office  of  Stephenson  county ;  that  Jenks,  in  the  year 
1847,  being  the  owner  of  the  lands,  and  then  being  indebted  to 
Niles,  in  the  debt  for  which  the  judgment  was  rendered,  and 
also  to  other  persons,  to  defraud,  delay  and  hinder  his  creditors, 
and  without  consideration,  executed  a  deed  of  the  lands  to 
Brown;  that  in  1849,  Brown  being  indebted  to  divers  persons, 
to  defraud,  delay  and  hinder  such  creditors,  without  any  consid- 
eration, executed  a  deed  of  the  same  lands  to  one  Watson,  and 
at  the  same  time  took  from  Watson  an  agreement,  in  writing,  to 
convey  the  lands  to  Jenks  ;  that  Brown  continued  in  possession 
of  the  lands  until  after  the  levy  of  the  execution  thereon,  and 
filing  of  the  certificate  of  levy  ;  that  while  Watson  held  the 
title  to  the  lands,  Jenks  executed  to  Watson  a  release  of  his 
interest  in  the  lands,  and  that  such  release  is  inoperative  to  con- 
vey any  title,  and  was  not  recorded  until  after  the  filing  of  the 
certificate  of  levy ;  that  Watson,  in  the  year  1852,  without  con- 
sideration, re-conveyed  the  same  lands  to  Brown ;  that  Brown, 
in  1853,  and  after  the  levy  and  the  filing  a  certificate  thereof  in 
the  recorder's  office,  to  defeat  the  execution  and  levy,  without 
consideration,  conveyed  a  portion  of  the  land,  upon  which  was 
a  mill,  erected  by  Jenks,  to  Sills. 

The  bill  prays  that  the  several  deeds  be  set  aside,  and  the 
lands  subjected  to  the  satisfaction  cf  the  execution,  and  waives 
that  the  answers  of  Brown  and  Sills  be  under  oath. 

Jenks  answered,  admitting  the  allegations  of  the  bill.  Brown 
and  Sills  answered.  They  admit  the  recoverv  of  the  judgment 
of  Niles,  the  issuing  of  the  execution  ;  admit  the  execution  of 
the  deed  by  Jenks  to  Brown,  but  deny  that  it  was  without  con- 
sideration, or  for  fraudulent  purpose,  and  charge  that  the 
judgment  of  Niles  is  fictitious,  and  the  proceeding  for  the 
benefit  of  Jenks  ;  admit  the  execution  of  the.  conveyance  of 
Brown  to  Watson,  but  deny  that  it  was  without  consideration, 
or  for  any  fraudulent  purpose,  and  charge  that  the  release  of 
Jenks  to  Watson,  in  1849,  was  made  in  good  faith,  for  valuable 
consideration,  and  that  it  is  valid  and  effectual  to  defeat  any 
remedy  of  Niles  ;  admit  the  conveyance  of  Brown  to  Sills,  but 
charge  that  the  same  was  made  in  good  faith,  and  for  %'aluable 
consideration,  and  deny  all  f)-aud. 

The  cause  was  tried  upon  bill,  answers,  replication  and  proofs, 
and  a  decree  was  rendered  setting  aside  the  deeds,  and  subject- 
ing the  lands  to  the  execution  of  Niles. 
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Brown  and  Sills  appealed,  and  assign  for  eiTor  the  rendition 
of  the  decree.  The  evidence  preserved  in  the  record,  we  think, 
establishes,  that  Jenks,  at  the  time  of  the  execution  of  the  deed 
to  Brown,  was  in  debt  and  unable  to  pay ;  that  the  lands  con- 
veyed to  Brown  were  his  pi-ineipal  property  ;  that  this  convey- 
ance was  made  without  consideration,  and  to  delay  and  hinder 
Jenks'  creditors  ;  tha.t  the  conveyance  from  Brown  to  Watson 
was  made  without  consideration,  and  to  delay  and  hinder  Brown's 
creditors  ;  that  the  release  from  Jenks  to  Watson  was  obtained 
for  the  benefit  of  Brown,  and  at  his  expense ;  that  the  convey- 
ance of  Watson  back  to  Brown  war  without  consideration,  and 
in  puisuance  of  a  secret  understanding  between  them ;  that 
Watson  never  had  any  veal  interest  in  the  lands  ;  that  Sills  pur- 
chased of  Brown  after  the  filing  of  the  certificate  of  levy,  with 
actual  knowledge  of  the  execution  and  levy,  and  that  on  his  pur- 
chase, Brown  indemnified  him  against  the  execution  of  Niles  ;  that 
the  execution  was  levied  on  the  fifth  day  of  April,  1853,  and  that 
a  certificate  of  the  levy  was  on  the  same  day  duly  filed  in  the 
recorder's  office  of  Stephenson  county. 

Under  the  evidence.  Brown  must  be  regarded  as  occupying  no 
better  condition  than  he  would  if  the  transaction  between  him 
and  Watson  had  never  been  taken. 

If  Watson  acted  for  Brown  in  obtaining  the  release  from 
Jenks,  it  is  the  same  as  if  Brown  himself  had  obtained  it  directly 
from  Jenks.  Brown  could  gain  nothing  by  an  additional  deed 
from  Jenks, 

As  between  Brown  and  Jenks,  the  title  was  vested  in  Brown 
by  the  first  deed,  and  the  law  would  not  aid  Jenks  to  get  it  back. 
As  to  him  it  was  forever  gone,  and  there  was  nothing  left  upon 
which  his  release  could  operate.  1  Story's Eq.  Com.,  Sec.  371  ; 
LowTT/Y.  Or?^,  1  Gil.  70.  Jenks' deed  to  Brown  was  void  as 
to  his  creditors,  and  Niles,  whether  his  death  occurred  prior  or 
subsequent,  is  entitled,  in  equity,  to  have  this  deed,  and  all 
iTauduient  devices  of  Brown  relating  to  the  property,  removed 
out  of  the  way  of  his  execution.  1  Story's  Eq.  Com.,  Sec.  361  ; 
Miller  Y.  Davidson,  3  Gi!.  518;  VaJcixtine  Y.Beal,  3  Scam.  206: 
Fai'7is worth  Y.  Strader,  12  III.  482. 

But  if  Sills  is  to  be  treated  as  a  purchaser  without  notice, 
Niles  is  not  entitled  to  a  decree  against  him. 

He  purchased  after  the  filing  in  the  recorder's  office  of  the 
certificate  of  levy,  with  actual  notice  of  the  execution  and  levy, 
and  took  indemnity  from  Brown  against  the  execution. 

Under  the  statute,  judgments  of  the  circuit  courts  are  liens 
on  the  lands  of  the  judgment  debtor  within  the  county  where 
the  judgment  is  rendered,  from  the  last  day  of  the  term  at  which 
the  judgment  is  obtained.     Rev.  Stat.  300. 
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And  executions  sent  to  other   counties  are  liens  upon  the  lands 
of  the  judgment  debtor,  levied  upon  after  filing  a  certificate  of 
such  levy  in  the  recorder's  office  of  the  county  where  the  land 
lie.     Rev.   Stat.  305,  Sec.  25. 

But  Sills  contends  that  he  purchased  upon  exhibit  of  a  perfect 
chain  of  title  of  record  showing  title  in  Brown,  and  that  he  can- 
not be  affected  by  a  levy  upon  the  land  of  an  execution  against 
Jenks,  who  had  conveyed  to  Brown  before  the  lien  of  the  exe- 
cution could  have  attached. 

The  filing  of  the  certificate  of  levy,  we  think,  was  notice  to 
all  the  world  of  such  rights  as  Niles  had  against  the  lands  levied 
upon,  and  Sills  was  bound  to  inquire  into  those  rights,  and  pur- 
chased at  his  peril. 

If  the  filing  of  the  certificate  of  levy  in  such  case  is  not  no- 
tice to  subsequent  purchasers,  neither  would  the  sherifi"'s  deed, 
or  the  record  thereof,  be ;  and  Brown  could  have  defeated  the 
execution  and  levy  by  selling  the  land  at  any  time,  until  eject- 
ment brought  by  the  purchaser  at  the  sheriff's  sale.  This  eject- 
ment could  not  be  brought  until  after  sale  and  the  period  of 
redemption  had  expired,  which  would  exceed  fifteen  months. 
This  construction  of  the  statute  would  render  worthless  an  ordi- 
nary and  well  known  remedy,   (a). 

The  judgment  creditor,  where  the  debtor's  lands  have  been 
conveyed  to  defi'aud  creditors,  may  disregard  the  fi'audulent  con- 
veyance while  the  lands  remain  in  the  hands  of  the  fraudulent 
grantee  ;  may  levy  upon  the  same,  and  the  purchaser  at  sheriff's 
sale  may  bring  ejectment,  and,  at  law,  avoid  the  fi-audulent  con- 
veyance. In  such  case,  the  purchaser  has  but  to  prove  the 
judgment,  execution  and  sheriff's  deed,  and  that  the  convey- 
ance of  the  judgment  debtor  was  made  to  defraud,  delay,  or 
hinder  his  creditors  to  recover. 

He  recovers  upon  the  strength  of  the  lien.  When  then  should 
that  lien  attach?  Precisely  when  it  would  have  attached  had 
the  avoided  conveyance  never  been  executed :  at  the  time  of 
filing  the  certificate  of  levy. 

As  to  such  creditor,  the  statute  makes  the  fraudulent  deed 
void,  and  his  execution  levied  and  certificate  filed  in  the  proper 
office,  ought  to  be  constructive  notice  of  his  rights  to  avoid  the 
deed. 

xiny  other  construction  would  tend  to  encourage  instead  of 
preventing  fraud. 

There  is  some  loose  evidence  in  the  record  tending  to  raise  a 
doubt  as  to  the  existence  of  the  debt  upon  which  the  judgment 
of  Niles  is  founded,  but  it  is  not  sufficient  to  justify  the  conclu- 
sion that  the  judgment  is  fictitious. 

Fraud  cannot  be  presumed  but  must  be  satisfactorily  proved. 

Decree  affirjmed. 

(a)   McClure  vs.  Kuijleliardt,  17  BJ.  K.   47  and  noKs. 


JUNE  TERM,  1855.  389 


Keith  V.  Rucker  et  al. 


Morgan  L.  Keith,  Plaintiff  in  Error,  v.  Henry  L.  Rucker  ei 
al. ,  Defendants  in  EiTor. 

APPEAL  FROM  COOK. 

The  Circuit  Court  has  a  right  to  command  that  au  issue  shall  be  foi*med  upon  au 
agreed  case,  especially  so,  where  the  agreed  case  says  that  the  court  shall  try 
tlie  issue  formed  upou  it. 

The  court  has  a  right  to  inquire  whether  an  agreed  case  has  been  obtained 
through  fraud. 

The  decision  in  this  case  was  made  by  Morris,  Judge,  at  May 
term,  1854,  of  the  Cook  Circuit  Court. 

The  principal  question  presented  by  the  record  in  this  case 
is,  whether  the  agreed  case  therein  set  out,  contained  sufficient 
facts  to  enable  the  court  below  to  determine  the  issue  between 
the  parties. 

The  agreed  case  admits  that  Keith  was  sued  by  the  city  of 
Chicago  for  a  penalty  in  violating  a  city  ordinance,  shows  due 
service  of  the  wi'its  in  all  the  suits,  states  the  justice  of  the 
peace  before  whom  the  suits  were  instituted,  the  return  day  of 
the  writs,  the  continuance  of  said  suits  on  the  application  of  said 
Keith  to  a  certain  day  and  hour  therein  named,  and  the  en- 
tering judgment  in  all  of  said  suits  for  costs  of  continuance 
against  Keith  by  the  justice,  and  on  the  adjourned  day  of  final 
judgment  bemg  entered  by  the  justice  against  said  city.  It  fur- 
ther states  the  time  executions  were  issued  by  the  said  justice 
against  said  Keith  in  said  judgments,  their  delivery  to  a  consta- 
ble, the  levy  by  him  on  Keith's  property,  the  sale  thereof,  and 
that  the  suit  then  instituted  by  said  Keith  was  brought  against 
said  defendants  in  trespass  to  recover  the  value  of  said  property 
so  sold,  and  the  value  of  the  said  property  agreed  upon  by  the 
parties,  and  judgment  was  to  be  entered  therefor,  if  the  court 
should  find  the  defendant  guilty  of  trespass  upon  the  facts  above 
stated. 

C.  B.  HosMER,  for  Plaintiff  in  Error. 

Waite,  SmiMWAY  aiid  Bracicett,  for  Defendants  in  Error. 

Caton,  J.  After  the  defendant  had  filed  his  pleas,  and  before 
they  were  replied  to  by  the  plaintiff,  the  parties  filed  an  agreed 
statement  of  the  facts,  upon  which  it  was  agreed  that  the  court 
might  try  the  issue  between  the  parties.  The  court  refused  to 
try  the  cause  till  the  issue  should  be  made  up,  and  entered  a  rule 
against  the  plaintiff  to  reply  to  the  defendant's  pleas.     This  he 
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did  by  filing  a  replication,  which  was  not  only  bad,  but  entirely 
foreign  and  frivolous,  which  the  court  rejected,  and  the  plaintiff 
refused  to  file  any  further  replication,  insisting  that  he  had  the 
right  to  have  the  "case  decided  upon  the  agreed  state  of  facts 
without  an  issue.  But  the  court,  being  of  a  different  opinion, 
dismissed  the  caase  because  the  plaintiff  refused  to  make  up  the 
issue.  There  can  be  no  doubt  that  the  court  was  right  in  its 
view  of  the  case,  and  in  dismissing  it  for  want  of  prosecution. 
The  agreement  in  express  terms  provided  that  the  court  was  to 
try  the  issue  upon  the  facts  as  agreed.  It  contemplated  the  form- 
ation of  an  issue  to  be  tried  before  the  court  should  pass  upon 
the  case.  Until  the  issue  was  formed,  the  court  could  not  tell 
what  was  admitted  or  denied  upon  the  record.  In  fact,  there 
was  nothing  to  try,  so  long  as  the  pleas  stood  unanswered,  and 
especially  so  long  as  the  parties  had  agreed  to  form  an  issue,  the 
court  was  quite  right  in  insisting  upon  one.  This  point  is  entirely 
conclusive  to  affirm  this  judgment,  although  we  have  no  doubt 
that  the  court  had  a  right  to  inquire  if  the  agreement  had  been 
obtained  by  fraud,  and,  if  it  so  found,  to  disregard  it. 
The  judgment  must  be  affirmed. 

Judgme7it  affirmed. 


John  J.  Miller,  Plaintiff  in  Error,  v.  John  G.  Metzger, 
Defendant  in  Error. 

ERROR  TO  JO  DAVIESS. 


All  motions  of  a  dilatory  nature,  should  be  interposed  at  the  tirst  opportunity. 
If  any  reason  exists  for  the  delay  in  making  such  a  motion,  it  should  be  shown 
to  the  court  in  support  of  it. 

If  a  bill  of  exceptions  fails  to  show  that  an  affidavit  in  support  of  such  a  motion 
set  out  in  the  bill  was  the  only  eviaence  oflei-ed,  this  court  will  presume  that 
the  Circuit  Court  decided  correctly. 

If  the  record  does  not  propose  to  set  out  all  the  evidence"  it  will  be  presumed 
there  was  sufficient  proof  to  sustain  the  vei'dict. 

Where  an  instrument  is  attested  by  a  witness  he  should  be  called  to  prove  it, 
if  within  the  jurisdiction  of  the  couit. 

Questions  as  to  the  admissibility  of  evidence,  are  for  the  court,  not  for  the  jury. 

An  affidavit  in  aid  of  a  plea  ofnon  est/actum,  is  not  evidence  for  the  jury. 

Courts  may  allow  amendments  of  pleadings  on  the  trial,  if  not  against  the  posi- 
tive rules,  to  secure  the  ends  of  justice,  if  the  opposite  party  is  not  thereby 
taken  by  surprise ;  if  so,  a  continuance  may  be  allowed. 

Where  profert  of  an  instrument  is  alleged  in  the  proceedings,  and  the  instru- 
ment is  afterwards  lost,  leave  should  be  granted  to  amend,  and  the  opposite 
party  may  then  know  the  character  of  evidence  to  be  offered. 
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This  cause  was  decided  b}'-  Sheldon,  Judge,  and  a  jury,  at 
March  term,  185B,  of  the  Jo  Daviess  Circuit  Court.  See  opin- 
ion for  the  statement  of  the  case. 

R.  S.  Blackwell^  for  Plairitiff  in  Error, 

HiGGiNS,  Beckwith  and  Strotiieh,  for  Defendant  in  EiTor. 

Skinner,  J.  John  G.  Metzgcr,  on  the  20th  day  of  Decem- 
ber, 1851,  sued  out  of  the  circuit  court  of  Jo  Daviess  county, 
an  attachment  against  the  effects  of  John  J.  Miller.  At  the 
March  term,  1852,  Miller  filed  his  plea  in  abatement,  upon 
which,  issue  to  the  country  was  joined.  A  verdict  was  rendered 
upon  the  issue,  for  Metzger.  Miller  moved  to  set  aside  the  ver- 
'  diet,  which  motion  was  overruled.  By  agreement.  Miller  plead 
ta-the  merits,  issue  to  the  country  was  joined,  and  the  cause  was 
continued.  At  the  August  term,  1852,  William  Miller,  as  agent 
of  John  J.  Miller,  filed  his  affidavit,  alleging  that  the  suit  was 
commenced  by  dne  Marr,  and  that  said  j\Iarr  had  no  authority 
from  Metzger  to  commence  the  suit.  The  cause  was  continued, 
and  at  the  November  term,  1852,  the  motion  to  dismiss  was 
overruled.  A  jury  was  sworn  to  try  the  issue.  Upon  the  trial, 
Metzger  offered  to  prove  the  loss  of  the  writing  obligatory  sued 
on,  subsequent  to  the  commencement  of  the  suit,  and  to  prove 
the  same  by  secondary  evidence.  Profert  of  the  writing  obliga- 
tory was  averred  in  the  declaration. 

To  this  evidence  Miller  objected,  and  the  court  sustained  the 
objection.  Metzger  then  moved  the  court  for  leave  to  amend 
his  declaration,  by  striking  out  the  averment  of  proferty  and  in- 
serting an  averment  of  loss  of  the  writing  obligatory.  The  court 
sustained  the  motion,  upon  condition  that  Metzger  pay  all  costs 
up  to  that  time,  and  submit  to  a  continuance,  if  Miller  chose  to 
have  a  continuance.  Miller  demanded  a  continuance,  a  juror 
was  withdrawn,  the  eleven  discharged,  and  the  cause  continued. 

At  the  March  term,  1853,  William  Miller,  as  agent  of  John 
J.  Miller,  filed  his  affidavit,  alleging  that  he  believed  the  defend- 
ant below  could  not  have  a  fair  trial  in  that  court,  and  alleging 
for  cause,  that  the  judge  was  prejudiced  against  Miller,  and  that 
his  belief  was  founded  on  the  rulings  of  said  judge  in  the  case, 
and  Miller  thereupon  moved  for  a  change  of  venue.  The  motion 
was  overruled.  Miller  also  moved  to  suppress  the  deposition  of 
one  Barton,  taken  in  the  cause  by  Metzger,  which  motion  was 
overruled,  but  enough  does  not  appear  upon  the  record  to  deter- 
mine upon-  the  ruling  of  the  court  in  this  particular.  ]Miller 
filed  additional  pleas,  upon  which  issue  to  the  country  was 
joined.     A   jury  was    sworn,    and  a   verdict   rendered  for  the 
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plaintiflf  below.  Motion  for  a  new  trial ;  motion  overruled. 
Motion  in  arrest  of  judgment ;  motion  overruled,  and  judgment 
on  the  verdict. 

Miller  sued  out  a  writ  of  error,  and  assigns  for  error,  the 
following : 

First.     The  overruling  his  motion  to  dismiss  the  suit. 

Second.  The  allowing  Metzger  to  amend  his  declaration  on 
the  trial. 

Third.     The  overruling  Miller's  motion  for  change  of  venue. 

Fourth.  The  allowing  the  deposition  of  Barton  to  be  read  in 
evidence. 

Fifth.     The  overruling  the  motion  for  a  new  trial. 

Sixth.     The  overruling  the  motion  in  arrest  of  judgment. 

Seventh.  The  overruling,  by  the  court,  of  the  order  of  a 
former  term. 

The  first,  second  and  fifth  assignments  only  are  relied  upon, 
in  argument,  by  plaintiff  in  error,  for  a  reversal  of  the  judgment, 
and  the  other  assignments  are  evidently  not  well  founded. 

The  court  did  not  err  in  refusing  to  dismiss  the  suit.  The 
afl&davit  of  William  Miller,  upon  which  it  is  based,  denies  the 
authority  of  Marr  to  commence  the  suit,  but  does  not  show  ivhen 
such  Want  of  authority  came  to  his  knoAvledge,  or  to  the  knowl- 
edge of  the  plaintiff  in  error.  Like  all  other  motions  of  a  dila- 
tory nature,  this  motion  should  have  been  interposed  at  the 
first  opportunity. 

If  the  plaintiff  in  error,  or  his  agent,  was  ignorant  of  the 
alleged  want  of  authority  until  after  the  preceding  term,  such 
fact  should  have  been  stated  in  the  affidavit  as  an  excuse  for  not 
before  making  the  objection. 

In  this  case,  the  suit  was  commenced  in  December,  1851.  At 
the  March  term,  1852,  the  plaintiff  in  error  appeared,  plead  in 
abatement,  had  a  trial  on  the  issue  formed,  and  afterwards,  by 
consent,  plead  to  the  declaration.  At  a  subsequent  term,  for 
the  first  time,  and  without  any  excuse  for  delay,  he  objects,  that 
the  attorney  appearing  for  the  defendant  in  error,  had  no  author- 
ity to  commence  the  suit.  Frink  y.Flanagan^l  Gil.  d5;Ban- 
doljih  V.  Emerick,  13  111.  344  ;  12  111.  27,  154  ;  5  Gil.  559  ;  15 
111.  266  ;  Fry  v.  County  of  Calhoun,  14  III.  132. 

The  record  in  this  case,  fails  to  show  that  the  afiidavit  of 
William  Miller  was  the  only  evidence  touching  this  question, 
before  the  court  upon  the  hearing  of  the  motion.  This  court, 
therefore,  will  presume  that  the  circuit  court,  upon  the  fact  pre- 
sented by  the  affidavit,  decided  correctly.  Casey  v.  Harvey, 
14  111.  45  ;  Vandruff  N.  Craig  et  a!.,  ibid.  394  ;  Glaney  v. 
Elliott,  ibid.  456. 
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We  cannot  say  that  the  circuit  court  erred  in  overruling  the 
motion  for  anew  trial. 

The  record  does  not  profess  to  set  out  all  of  the  evidence,  and 
in  such  case,  this  court  will  presume  there  was  sufficient  evidence 
to  justify  the  verdict.  Rowan  v.  Dasli^  4  Scam.  46l).  In  this 
case,  the  plaintiff  in  error  filed  his  plea  of  7ion  csl  factum^  deny- 
ing, under  oath,  the  execution  of  the  writing  obligatory  sued  on. 

The  court  refused,  on  the  trial,  to  give  this  instruction: 
"  That  when  the  execution  of  an  instrument  is  denied  under 
oath,  and  it  is  attested  by  a  witness,  that  witness  should  be 
called,  if  he  can  be  had,  and  that  proof  of  the  hand-writing 
should  not  be  received  to  overthrow  the  positive  oath  of  the 
defendant,  unless  such  proof  is  full,  ample,  and  cleared  from  all 
suspicion."  This  instruction,  was  properly  refused.  It  is  true, 
that  where  an  instrument  of  writing  is  attested  by  a  subscribing 
witness,  he  should  be  called  to  prove  the  execution,  if  within 
the  jurisdiction  of  the  court ;  but  this  was  a  question  of  admis- 
sibility of  evidence,  upon  which  it  was  the  duty  of  the  court, 
and  not  the  jury,  to  determine.  («) 

The  second  branch  of  the  instruction  assumes,  that  the  oath 
of  the  defendant  below,  accompanying  his  plea  of  non  est  fac- 
tum^ is  evidence  upon  the  trial  of  the  issue,  which  the  plaintiff' 
below  was  bound  to  overthrow  by  countervailing  evidence. 
Such  is  not  the  law. 

The  oath  answers  no  other  purpose  than  to  compel  the  oppo- 
site party  to  prove  the  execution  of  the  instrument,  the  same  as 
he  was  bound  to  do  at  common  law,  under  the  plea  of  non  est 
factum.  Under  the  statute,  such  plea,  not  verified  by  affidavit, 
admits  the  execution.  The  affidavit  effects  the  denial  of  the 
execution,  and  no  more.     It  is  not  evidence  for  the  jury. 

The  next  question  is :  did  the  court  err  in  allowing  the 
plaintiff  below,  on  the  trial,  to  amend  his  declaration,  and  in 
<lirecting  a  juror  to  be  withdrawn,  and  continuing  the  cause?  (6) 

All  the  plaintiff  in  error  can  complain  of,  is,  the  allowing  the 
■defendant  in  error  to  amend  his  declaration  on  the  trial.  The 
•continuance  was  at  his  instance,  and  it  was  necessary  for  that 
purpose  that  the  jury  should  be  discharged. 

Although  the  court  should  not  allow  amendments  upon  the 
trial,  to  the  surprise  or  prejudice  of  the  opposite  party,  yet  a 
discretion  in  this  respect  is  necessary  to  the  administration  of 
justice ;  and  when  exercised  to  save  rights  and  advance  justice, 
and  is  not  against  the  positive  rules  of  law,  no  one  can  right- 
fully complain. 

The  power  to  discharge  a  jury  must  of  necessity  reside  in  the 
court,  otherwise  there  would  often  be  a  total  failure  of  justice. 
A  material  witness  may  be  taken  ill.  a.partY  bv  fraud  may  get 

(a)  Newsora  vs.  Lester,   13  Ul.  E.    175.  5~<^  '  WO  ■^  x/f  — 
<6)  O.  andM.  R.  II.   vs.   Palm.,  18  El.    R.    -22. 
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his  adversary's  witness  beyond  the  reach  of  the  court,  a  jm-or 
may  be  taken  sick  and  die,  and  many  other  occurrences  incident 
to  human  affairs,  may  arise,  where  the  court  must  exercise  such 
power ;  and  it  has  often  been  done,  even  in  criminal  cases. 
Stone  V.  The  People,  2  Scam.  326  ;  The  People  v.  Barre/f,  2 
Game's  R.  303  ;  The  Slate  v.  Weaver,  13  Iredell's  R.  203  ; 
The  People  v.  The  Judges  of  Common  Pleas,  8  Cow.  12T 
The  Peojile  v.  Ellis  etal.,  15  Wend.  371.  (a) 

The  general  rule  is,  where  profert  is  alleged,  the  party 
must  produce,  on  the  trial,  the  original  instrument,  and  cannot 
prove  its  execution  and  contents  by  secondary  evidence ;  but  in 
some  recent  cases,  it  is  held,  that  if  the  instrument  is  lost  after 
the  commencement  of  the  suit,  such  secondary  evidence  may  be 
introduced  on  the  trial,  the  same  as  if  excuse  of  jirofert  had 
been  averred.  Jones  v.  Robinson,  6  English's  R.  504  ;  Taylor 
V.  Peyton,  1  Washington's  R.  252. 

The  better  rule  undoubtedly  is,  that  ^here  profert  is  alleged 
in  the  pleadings,  and  the  instrument  is  afterwards  lost,  to  amend 
the  pleading,  and  aver  the  loss  as  an  excuse  of  profert,  and 
thereby  notify  the  opposite  party  of  the  kind  of  proof  to  be 
introduced  on  the  the  trial.     1  Chitty's  PI.  365. 

The  court  took  this  view  of  the  case,  allowed  the  amendment 
upon  terms,  and  gave  the  opposite  party  a  continuance. 

This,  Ave  think,  under  the  circumstances,  the  exercise  of  a 
wise  discretion. 

Judgment  affirmed. 

(a)    Schofleld  vs.  Sothej^  31  HI.  R.  518. 


George  S.  Fisher,  Appellant,  v.  The  State. 

APPEAL    FROM   LA  SALLE. 

Caual  laiiLls,  where  the  final  payment  is  made  after  the  first  day  of  May,  are 
not  taxable  for  the  year  in  which  such  payment  is  made. 

This  Avas  a  suit  for  taxes.     The  plaintiff  in  error  appealed, 
and  objected  to  judgment  upon  the  following  lands  and  lots  : 

West  half  of  north-west  quarter  section  25,  town,  33,  range  4 
east  of  third  principal  meridian  ;  Avest  half  of  north-east  quar- 
ter section  25,  toAvn.  33,  range  3  east  of  third  principal  meri- 
dian; north-east  quarter  of  north-west  quarter  section  25,  tOAA-n. 
33,  range  3  east  of  third  principal  meridian;  lot  1,  block  37, 
State's  addition  to  Ottawa;  lot 8,  block  80,  State's  addition  to 
Ottawa;  lot  2,  block  101,  toAvn  of  OttaAva ;  lot  3,  block  101,. 
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town  of  Ottawa  ;  lot  1,  block  104,  town  of  Ottawa  ;  lot  2,  block 
104,  town  of  Ottawa  ;  lot  3,  block  104,  town  of  Ottawa  ;  lot  4, 
block  104,  town  of  Ottawa. 

The  judgment  was  sought  to  be  obtained,  at  the  May  term  of 
the  La  Salle  County  Coui-t  against  said  lands,  for  the  taxes  of  1854. 
Fisher  proved  that  the  above  lots  of  land  were  purchased  of  the 
trustees  of  the  Illinois  and  Michigan  Canal,  on  the  9th  day  of 
May,  1851,  on  the  following  terms,  to  wit: 

One-fourth  purchase  money  down,  and  balance  in  three  equal 
annual  payments,  with  interest  in  advance.  'That  said  lands 
Avere  paid  for  on  the  28th  day  of  May,  1854,  and  conveyed  by 
said  board  of  trustees  to  Fisher  ;  and  that  the  town  lots  Avere  con- 
veyed to  him  by  said  board  of  trustees,  June  10,  1854.  Fisher 
also  proved  that  there  Avas  no  improvements  on  the  lands  or 
lots. 

The  court  rendered  judgment  for  the  taxes  of  1854  against 
said  lots  and  lands,  which  is  assigned  for  error. 

This  cause  ay  as  heard  before  H.  G.  Cotton,  Judge  of  the 
County  Court,  at  May  term,  1855. 

Glover  and  Cook,  for  Appellant. 

W.  H.  L.  Wallace,  District  Attorney  for  the  State. 

Caton,  J.  By  the  58th  section  of  the  revenue  laAV  of  1853, 
it  is  provided,  "  Government  lands  entered  prior  to  the  first  day 
of  May,  A.  D.  1853,  shall  be  taxable  for  the  year  1853  ;  lands 
entered  or  located  prior  to  the  first  day  of  May,  A.  D.  1854, 
shall  be  taxable  for  the  year  1854,  and  so  on  annually  thereafter. 
Lands  sold  by  the  trustees  of  the  Illinois  and  Michigan  Canal 
shall  be  taxable  from  and  after  the  time  that  full  payment  there- 
for is  made.  School,  seminary  and  saline  lands  shall  be  taxable 
in  like  manner  as  lands  sold  by  the  general  government.  Inter- 
nal improvement  lands,  sold  prior  to  the  first  day  of  June,  1848, 
shall  be  taxable  for  the  year  1854,  and  annually  thereafter." 
The  lands  in  question  Avere  purchased  of  the  canal  trustees  on  a 
credit,  and  the  final  payment  Avas  made  after  the  first  day  of 
May,  1854,  but  during  that  year,  and  the  only  question  is, 
Avhether  they  were  taxable  for  that  year. 

It  is  the  manifest  object  of  the  section  quoted,  to  make  the 
fiscal  year,  for  the  purposes  of  taxation,  commence  on  the  first 
day  of  May.  That  is  the  date  fixed  upon  for  the  derivation  of 
the  title,  as  to  all  lands  Avhich  are  made  taxable  from  the  deriva- 
tion of  a  title  from  a  grantor,  in  whose  hands  they  Avere  not 
taxable,  unless  the  legislatm-e  intended  to  make  those  purchased 
from  the  canal  trustees  an  exception.     We  cannot  presume  that 
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they  intended  to  interrupt  the  harmony  of  the  system  thus 
adopted,  by  making  an  exception  of  this  particular  clas^  of 
lands,  unless  their  intention  to  do  so  is  clear  and  manifest.  We 
are  then  to  inquire,  what  was  the  intention  of  the  legislature  in 
inserting  the  clause  relative  to  these  lands,  for  it  is  their  inten- 
tion we  are  seeking.  This  clause  was  undoubtedly  inserted  in 
view  of  some  necessity  whigh  commended  its  propriety  to  the 
wisdom  of  the  legislature,  for  we  cannot  presume  that  an  arbi- 
trary discrimination  was  deemed  just  or  proper.  We  think  it 
is  manifest  that  the  cause  which  induced  the  insertion  of  this 
provision  is  to  be  found  in  the  13th  section  of  the  canal  law  of 
1843,  which  provides  as  follows:  "And  the  said  land  and  lots 
shall  be  exempt  from  taxation  of  every  description,  by  and  under 
the  authority  of  any  law  of  this  State,  until  after  the  same  shall 
have  been  sold  and  conveyed  by  the  said  trustees  as  aforesaid." 
Under  the  provisions  of  this  law,  the  canal  lands  were  exempt 
fi'om  taxation  until  they  should  have  been  actually  conveyed  by 
the  trustees,  notwithstanding  they  may  have  been  entirely  paid 
for ;  and  thus,  for  the  want  of  a  mere  technical  conveyance, 
lands  might  be  exempt  from  taxation  for  an  indefinite  period, 
by  the  neglect  of  the  trustees  to  make  a  formal  conveyance. 
The  object  of  the  provision  was  to  remedy  this  evil,  and  make 
the  owners  of  these  lands  bear  ijn  equal  burthen  with  other  land 
holders,  and  not  to  make  them  unequal,  by  imposing  a  greater 
burthen  upon  them.  It  was  the  intention  of  this  provision,  to 
specify  what  interest  in  this  class  of  land  should  be  taxable, 
rather  than  to  fix  a  different  period  at  which  such  lands  should 
become  taxable.  Thus  understood,  this  provision  puts  the  pur- 
chase of  canal  lands  upon  an  exact  equality  with  purchasers  of 
land  from  the  general  government,  as  to  whom  the  law  had 
previously  declared  that  their  lands  should  be  taxable  from  the 
time  of  entry  or  location,  without  Avaiting  for  a  final  conveyance 
from  the  general  government.  If  the  construction  contended 
for  be  the  true  one,  then  one  man  might  enter  a  piece  of  land, 
and  make  final  payment  to  the  general  government  on  the  first 
day  of  June,  and  his  land  would  not  be  taxable  until  the  next 
year,  while  another  who  should  purchase  and  make  final  payment 
to  the  trustees  for  an  adjoining  tract  on  the  same  dUy  would  be 
taxed  on  that  immediately.  We  cannot  suppose  that  such  dis- 
crimination and  inequality,  not  to  say  injustice,  was  ever  designed 
hj  the  legislature.  As  before  suggested,  the  object  was  to  ob- 
viate an  inequality  which  had  previously  existed  on  the  other 
side,  and  not  to  create  a  new  one.  The  design  was  to  declare 
what  extent  of  right  or  condition  of  title  should  create  a  liability 
against  the  owner  to  pay  taxes  upon  it,  without  reference  to  the 
day  when  such  right  was  acquired.     The  day  for  the  derivation 
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of  sucli  right  had  been  previously  fixed,  and  we  arc  clearly  of 
opinion  that  the  time  thus  specified  was  designed  to  have  a  gen- 
eral application.  It  was  suggested,  in  argument,  that  the  fact 
which  Avas  stated,  that  the  canal  trustees  had  sold  large  amounts 
of  land  soon  after  May  in  each  year,  was  a  sufficient  considera- 
tion to  induce  the  legislature  to  insert  this  special  provision,  in 
order  to  subject  the  land  thus  sold  to  taxation  one  year  earlier 
than  it  would  have  been,  had  it  been  purchased  of  the  general 
government.  There  is,  undoubtedly,  sufficient  force  in  the  cir- 
cumstance alluded  to,  to  justify  a  resort  to  it  to  find  a  motive 
for  the  clause  under  consideration,  were  it  not  that  we  find  a 
much  more  reasonable  and  satisfactory  explanation  in  the  canal 
law  of  1843,  which  rendered  it  necessary  to  adopt  the  clause  in 
question,  in  order  to  put  this  class  of  lands  on  an  equality  with 
all  other  real  estate.  We  are  of  opinion  that  the  lands  in  ques- 
tion were  not  taxable  for  the  year  1854,  and  the  judgment  of 
the  county  court  must  be  reversed. 

Judg7nent  reversed. 
ScATES,  C.  J.,  dissented. 


George  S.  Fisher,  Appellant,  v.  John  M.  Stevens,  Appellee. 

APPEAL  FROM  LA  SALLE. 

A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  voluntarily 
availed  hinself  of  the  use  of  the  materials,  or  in  any  manner  ratilied  tJie  act  of 
obtaining  them ;  and  these  are  questions  for  a  jury  to  settle. 

The  right  of  a  party  to  ask  instructions  must  have  some  limit,  and  the  Supreme 
Coui"C  will  not  sanction  the  abuse  of  it. 

This  case  was  tried  before  H.  G.  Cotton,  County  Judge  of 
LaSalle,  and  a  jury,  at  December  term,  1854,  of  that  Court. 

Glover  and  Cook,  for  Appellant. 

BusHNELL  and  Gray,  for  Appellee. 

Skenner,  J^  Stevens  sued  Fisher  before  a  justice  of  the 
peace  of  La  Salle  County,  to  recover  the  value  of  a  quantity  of 
bricks. 

The  cause  was  tried  by  jury,  and  a  verdict  was  returned 
against  Fisher  for  sixty  dollars,  upon  which  judgment  was  ren- 
dered.    Fisher   appealed   to   the  La  Salle  county  court,  where 
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the  cause  was  again  tried  by  jury,  and  a  verdict  returned  against 
Fisher  for  eighty  dollars,  upon  which  judgment  was  rendered. 
Fisher  appealed  to  this  court. 

The  main  question  presented  by  the  record  is,  whether  the 
evidence  is  suflficient  to  warrant  the  verdict  in  the  county  court. 
The  bill  of  exceptions  purports  to  set  out  the  substance  of  the 
evidence,  and  from  it  we  gather  that  Fisher  was  erecting  a  build- 
ing called  the  "Bank  buildings,"  in  the  city  of  Ottawa;  that 
he  employed  one  Chan-anell  as  superintendent  of  instruction,  and 
one  Weathers  as  master-builder ;  that  Fisher  was  fi'equently 
present  during  the  progress  of  the  work,  but  not  every  day ; 
that  during  the  progress  of  the  work,  a  quantity  of  hard-burned 
bricks  was  required  for  the  building,  the  bricks  provided  being 
unsuited  to  the  purpose  for  which  they  were  needed  ;  that  Weath- 
ers went  to  Stevens,  w^ho  was  a  brick-maker  in  or  near  Ottawa, 
and  obtained  the  bricks  for  Fisher,  stating  to  Stevens  that 
Fisher  had  sent  him  for  them  and  wanted  them  for  his  bank 
buildings  ;  that  the  bricks  were  hauled  away  fi'om  Stevens'  yard  to 
the  bank  buildings  by  teams  under  the  direction  of  Weathers,  and 
were  used  in  said  buildings  ;  that  Weathers  hired  hauling  for  the 
buildings,  and  sometimes  paid  for  the  hauling,  and  sometimes  Char- 
ranell  gave  orders  for  the  same,  and  that  the  orders  so  given  were 
paid  at  the  bank  ;  that  during  the  construction  of  the  buildings,  one 
Hassack  proposed  to  Charranell  to  furnish  lime  for  the  buildings, 
and  that  afterwards  Weathers  examined  the  lime,  agreed  to  take 
it,  and  directed  it  to  be  charged  to  Fisher ;  that  the  lime  was 
furnished  for  the  buildings  ;  that  Fisher  had  examined  the  bill  for 
the  lime  and  made  no  objection  to  it,  though  it  was  not  yet  paid  , 
that  the  lime  was  furnished  in  pursuance  of  an  understanding 
with  Charranell ;  that  one  Pierce  delivered  lime  to  Weathers  for 
the  buildings,  and  charged  it  to  Fisher ;  that  he  presented  his 
bill  for  the  lime  to  Fisher,  and  Fisher  directed  his  clerk  to  let 
Pierce  have  the  amount  of  it,  but  that  no  final  settlement  was 
then  made  ;  that  Charranell  had  been  to  Pierce  for  lime,  and 
stated  that  he  would  send  for  what  he  wanted ;  that  Pierce  let 
Weathers  have  a  large  amount  of  lime,  in  consequence  of  the 
conversation  Avith  Charranell,  but  that  he  would  have  let  Weath- 
ers had  a  small  amount  and  charged  it  to  Fisher ;  that  one  Feg 
worked  on  the  buildings  during  the  whole  time  the  Avork  was 
going  on  ;  that  Weathers  was  the  master-builder,  and  gave  direc- 
tions to  the  workmen  in  the  construction  of  the  buildings  ;  that 
Weathers  hired  Fes;  and  gave  him  a  ticket  which  he  took  to  the 
teller  of  the  bank  and  got  his  pay ;  that  the  bricks  were  hauled 
by  one  Brad}',  who  was  employed  with  his  team  in  hauling  for 
the  buildings  ;  that  one  Hannehan  worked  on  the  buildings  ;  that 
Weathers   hired   him,  sometimes  paid  him,  and  sometimes  gave 
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iiira  a  ticket  to  the  teller  of  the  bank  for  his  pay  ;  that  Weathers 
frequently  got  things  for  the  buildings,  such  as  lime,  sand,  etc., 
that  Fisher  was  a  banker  at  Otta-\va. 

All  the  witnesses  stated  that  they  did  not  know  of  Fisher  giv- 
ing Weathers  authority  to  purchase  materials  for  the  bank  build- 
ings. It  was  also  proven  that  there  were  eight  thousand  bricks 
furnished,  and  that  they  were  worth  ten  dollars  per  thousand. 

Fisher  introduced  Charranell,  who  testified  in  substance,  that 
he  was  authorized  by  Fisher  to  pvn-chasc  materials  for  the  build- 
ings ;  that  he  acted  as  Fisher's  agent  in  so  purchasing,  and  that  no 
other  person  was  acting  in  the  matter  as  agent  for  Fisher  ;  that 
he  did  not  know  of  an}'-  other  person  being  so  authorized ;  that 
he  sometimes  purchased  materials  and  sent  Weathers  for  them, 
but  never  authorized  Weathers  to  purchase  materials  on  Fisher's 
account;  that  some  time  before  the  buildings  were  finished,  he 
discovered  there  were  not  hard  bricks  enough  to  finish  the  build- 
ings ;  that  Weathers  said  Stevens  had  the  kind  of  bricks  they 
wanted ;  that  Charranell  told  Weathers  that  Fisher  would  not 
purchase  of  Stevens  ;  that  they  had  had  difficulty  ;  that  Weath- 
ers said  he  would  get  them  on  his  own  account,  and  that  he 
(Charranell)  replied  that  he  did  not  think  Fisher  would  consent 
to  have  them  used  in  the  buildings  ;  that  soon  after,  he  saw  Brady 
hauling  bricks ;  that  he  did  not  know  the  bricks  were  procured 
of  Stevens  until  they  were  partly  used,  and  that  then  he  sup- 
posed the  bricks  were  procured  on  Weathers'  account  ;  that  the 
bricks  were  credited  to  Weathers  on  Fisher's  books,  and  that  he 
(ChaiTanell)  had  no  information  that  they  were  charged  to 
Fisher  until  they  were  all  laid  up  into  the  buildings  ;  that  Fisher 
had  told  Weathers  that  he  would  not  consent  to  purchase  bricks 
of  Stevens  ;  that  he  took  charge  of  the  buildings  soon  after 
their  commencement,  and  continued  until  they  were  finished. 

A  new  trial  should  not  be  granted  for  want  of  evidence  to 
support  the  verdict,  unless  the  verdict  appears  clearly  and  man- 
ifestly wrong.  The  jury  must  judge  of  the  credibility  of  wit- 
nesses, and  of  the  weight  and  force  of  circumstances  proved. 

Fisher  is  liable  if  the  bricks  were  got  by  his  authority,  express 
or  implied,  or  if  they  were  got  without  authority,  and  he  after- 
wards voluntarily  availed  himself  of  their  use,  or  in  any  manner 
ratified  the  act  of  Weathers.  Chitty  on  Con.  176,  and  The- 
obald onPr.  and  Ag.  230,  231  ;  A^orth  River  Bank  v.  ^lynear 
et  al.,  3  Hill,  262.  Williams  etal.  v.  Mitchel,  17  Mass.  97  ; 
Shiras  v.  Morris  et  al.^  8  Cow.  60  ;  Moss  v.  The  Ross  Lead 
Mining  Company,  5  Hill,  137  ;  17  Vt.  R.  449  ;  Storehard  v. 
Jlull  and  Morehead,  7  Mo.  R.  318. 

Weathers  was  permitted  to  act  in  such  manner  as,  under  all 
the  circumstances,  to  justify  the  supposition  of  authority  from 
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Fisher ;  the  act  was  for  the  benefit  of  Fisher,  and  under  the 
evidence,  the  jury  might  have  found  that  Fisher  availed  himself 
of  the  benefit  of  the  materials,  knowing  they  were  obtained  for 
him., 

A  difficulty  existed  between  Fisher  and  Stevens  ;  he  needed 
the  kind  of  materials  Stevens  had ;  they  were  obtained  for  him 
by  his  master-builder,  were  used  for  his  benefit,  and  two  juries 
have  found  the  facts  against  him.  Substantial  justice  seems  to 
have  been  done,  and  the  evidence  fails  to  show  that  Fisher  has 
sustained  a  substantial  injury.  There  is  no  evidence  of  jjayment 
to  Weathers,  and  if  that  fact  had  existed,  it  is  to  be  presumed 
it  would  have  been  proven,  for  the  case  seems  to  have  been 
strongly  contested  on  the  part  of  Fisher. 

Numerous  instructions  were  asked  upon  the  trial,  some  of 
which  were  given,  and  some  refused.  Fisher  asked  for  sixteen 
several  instructions,  seven  of  which  were  given  as  asked,  three 
given  after  qualifications  by  the  court,  and  the  balance  refused. 

The  only  question  of  law  was  as  to  the  liability  of  Fisher  to 
pay  for  bricks  obtained  for  him,  and  used  for  his  benefit.  The 
right  to  demand  instructions  must  have  some  limit,  and  we  are 
not  disposed  to  sanction  its  abuse. 

Sixteen  instructions  in  this  case  should  not  have  been  required 
on  the  part  of  the  defendant,  for  the  purpose  of  merely  enlight- 
ening the  jury  upon  the  law  of  the  case,  and  were  well  calcu- 
lated to  confuse  and  mislead  them. 

As  we  think  the  court  correctly  instructed,  both  for  the  plaint- 
iff and  defendant,  so  far  as  conducive  to  justice  and  a  fair  trial, 
we  do  not  deem  it  our  duty  to  enter  upon  an  investigation  of 
the  law  of  the  instructions  refused.  P^'ior  v.  White  12  111.  261.  («) 

Judgment  affirmed. 

ScATES,  C.  J.,  dissents. 

(a)  Merritt  vs.  Merritt,  20  ni.  R.  80. 


Michael  Tiernan,  Appellant,  v.  John  E.  Hinamn,  Appellee. 
APPEAL  FROM  LA  SALLE. 

A  i)roviso  in  a  mortgage,  that  the  whole  sum  shall  become  due  upon  failure  to  pay 
any  instalment  on  the  day,  is  in  the  nature  of  a  penalty,  against  which  equity 
will  relieve,  upon  adequate  compensation,  which  is  the  payment  of  principal^ 
interest  and  the  costs  made,  in  a  proceeding  to  sell  under  such  a  power. 

Where,  by  the  terms  of  an  agreement,  a  larger  sum  is  to  be  paid  upon  default  of 
payment  of  a  smu'ler  one  on  a  given  day,  the  provision  for  the  payment  of  a 
greater  sum  is  a  penalty. 
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f  parties  stipulate  for  the  payment  of  a  sum  certain  on  default  of  performance 
clan  agrce^ncnt,  such  a  stipulation  will  be  treated  as  a  penalty,  if  thcdamairos 
are  not  difficult  ofascertaiuuient. 

The  decree  in  this  case  was  entered  at  December  term,  1854, 
of  the  La  Salle  Circuit  Court,  Leland,  Judge,  presiding.  The 
facts  of  the  case  are  stated  in  the  opinion. 

C,  Beckwith  and  G%,over,  and  Cook,  for  Appellant. 
HcLLisTBR  and  Cavarly  for  Appellee. 

Skin'NER,  J.  This  was  a  bill  for  injunction,  filed,  in  the  La 
Salle  circuit  court,  on  the  seventh  day  of  September,  1854,  bj 
Tiernan  against  Hinman.  The  injunction  was  to  restrain  Hin- 
man  from  selling  certain  premises  in  La  Salle  county,  Illinois, 
under  a  mortgage  deed  of  the  same,  executed  by  one  Easton  to 
Hinman,  and  containing  a  power  to  sell.  The  injunction  was 
allowed  by  a  judge  in  vacation.  At  the  December  term  of  the 
La  Salle  circuit  court,  the  injunction  was  dissolved,  and  the  bill 
dismissed.  Tiex-nan  appealed  to  this  court,  and  assigns  for  eiTor 
the  decree  dissolving  the  injunction  and  dismissing  the  bill. 

The  record  is  very  voluminous,  and  only  such  portions  of  it. 
will  be  stated  as  are  material  to  the  point  decided  in  this  opinion. 

On  the  first  day  of  July,  1851,  Easton  executed  to  Hinman 
the  deed  of  mortgage. 

The  mortgage  provides  for  the  payment  by  Easton  to  Hinman,. 
at  the  office  of  the  clerk  of  the  circuit  court  of  La  Salic  county, 
of  $400  on  the  first  day  of  July,  1853  ;  $850  on  the  first  day 
of  July,  1854 ;  $751.50  on  the  first  day  of  July,  185^.;  and  the 
same  sum  annually  thereafter  for  the  years  1856,  1857,  1858 
and  1859,  without  interest.  The  mortgage  deed  contains  a 
proviso,  that  if  the  money  and  each  installment  thereof  should 
not  be  paid  when  the  same  and  each  of  them  should  become 
payable,  that  then,  the  whole  moneys  in  said  mortgage  men- 
tioned, and  every  installment  thereof,  should  immediately  be- 
come due ;  and  that  thereupon  said  Hinman  might  proceed  to 
sell  the  mortgaged  premises  to  pay  the  whole  amount.  After 
the  execution  and  recording  of  the  mortgage  deed,  Tiernan  pur- 
chased the  equity  of  redemption,  under  Easton.  Hinman  lived 
in  Utica,  New  York,  and  Tiernan  in  Chicago,  Illinois.  A  cor- 
respondence between  them,  concerning  the  mortgage  debt,  took 
place,  and  was  continued  from  time  to  time,  up  to  July,  1854. 

The  installments  of  1852  and  1853  were  paid  by  drafts,  for- 
warded by  Tiernan  to  Hinman,  and  were  accepted,  though  not 
paid,  at  the  precise  times  due.  At  the  time  the  installment  of 
26 
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1854  became  due,  the  cholera  prevailed  in  Chicago,  and  busi- 
ness, to  a  great  extent,  was  suspended  in  consequence  thereof, 
and  for  some  time  before  and  after  the  first  day  of  July,  1854, 
negotiations,  for  new  arrangements  concerning  the  payment  of 
the  mortgage  debt,  were  going  on  between  Tiernan  and  Hinman, 
but  no  final  arrangement  was  made. 

On  the  twenty-eighth  day  of  August,  1854,  Hinman,  by  his 
attorney,  advertised  the  mortgaged  premises  for  sale  under  the 
power  of  sale  contained  in  the  mortgage.  Afterwards,  and  be- 
fore the  day  of  sale,  Tiernan  tendered  to  Hinman's  attorney  the 
installment  due  first  of  July,  1854,  with  interest  and  costs  then 
accrued,  which  was  refused ;  but,  before  filing  this  bill,  the 
amount  was  paid  and  accepted,  with  a  stipulation  that  the  ac- 
ceptance of  the  same  should  not  prejudice  Hinman  in  such  rights 
as  he  then  had  by  reason  of  the  non-payment  at  the  time  due. 

The  circuit  court  should  have  entered  a  decree  enjoining  sale 
upon  condition  that  payment  be  made  of  the  sums  thereafter  to 
become  due,  as  they  respectively  fell  due.  We  regard  the  proviso 
in  the  mortgage,  that  the  whole  sum  shall  become  due  upon  failure 
to  pay  any  one  of  the  installments  on  the  day,  a  provision  in  ierro- 
rem  and  in  the  nature  of  a  penalty,  against  which  equity  will 
relieve  upon  adequate  compensation.  There  is  no  difficulty  in 
this  compensation.  It  is  the  payment  of  the  installment  due,  the 
interest  accrued  thereon,  and  the  costs  incurred  in  the  proceed-  . 
ing  to  sell  under  the  power. 

This  is  done,  and  Hinman  is  thereby,  in  contemplation  of 
equity,  placed  in  the  same  condition  he  would  have  been  had  the 
installment  been  paid  on  the  day  it  became  due.  But  Hinman 
seeks  to  collect  the  whole  mortgage  debt,  by  reason  of  the  non- 
payment of  a  small  portion  thereof  on  the.  day.  If  he  is  allowed 
to  do  so,  a  considerable  sum  of  money,  in  the  way  of  interest, 
is  forfeited  bv  the  mortgage  to  him ;  for  there  is  no  substantial 
difference  in  the  forfeiture  of  a  sum  of  money  in  the  shape  of 
interest,  or  of  a  named  sum  as  a  penalty. 

The  installments  extend  through  a  series  of  years  up  to  1859, 
and  are  Avithout  interest. 

The  proviso,  if  operative,  works  a  forfeiture  of  the  use  of  the 
money  for  the  period  of  credit  provided  for,  which  use,  or  credit, 
is  of  the  substance  and  essence  of  the  contract,  has  a  legal  value, 
and  is  capable  of  ascertainment  by  computation.  To  deprive 
the  mortgagor,  then,  of  this  credit,  without  a  rebate  of  interest, 
is  to  take  from  him  without  consideration  so  much  money  as  the 
interest  on  the  installments  not  due,  for  the  periods  they  respect- 
ively run,  amounts  to. 

This  can  be  nothing  else  than  a  penalty,  which  equity  will 
always  relieve  against.     Where,  by  the  terms  of  a    contract   a 
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greater  sum  of  money  is  to  be  paid,  upon  default  in  the  payment 
of  a  lesser  sum  at  a  given  time,  both  courts  of  law  and  equity 
■will  hold  the  provisions  for  the  payment  of  the  greater  sum  to 
be  a  penalty.  And  even  where  tlic  parties  stipulate  for  the  pay- 
ment of  a  sum  certain  on  default  of  performance  of  an  agree- 
ment, such  stipulation  will  be  treated  as  a  penalty,  if  the  dama- 
ges are  not  difficult  of  ascertainment.  Skinner  v.  Dai/ fun,  2 
Johns.  Chan.  R.  526  ;  7  Vesey's  Chan.  R.  273  ;  2  Vernon's 
Chan.  R.  316  ;  6  Bingham's  R.  141  ;  Laiisin^  v.  Caprun  et  al.^ 
1  Johns.  Chan.  R.  617  ;  18  Johns.  R.  219  ;  6  Munford's  R.  71  ; 
6  Iredell's  R.  65  ;  Carpenter  et  al.  \.Lockhart,  1  Carter's  la.  R. 
435  ;  1  Denio's  R.  464  ;  22  Wendell's  R.  163  ;  9  Paige's  Chan. 
R.  101  ;  Low  and  Chapin  v.  A^otte,  decided  at  the  present  term  ; 
Broadioell  v.  Broadwell,  1  Gil.  600.  (a) 
■  The  case  of  Ottawa  Plank  Road  Company  v.  Murray^  is 
not  in  conflict  with  this  opinion.     15  111.  R.  337. 

In  that  case  the  mortgage  and  bond  provided  for  payment  of 
interest  at  ten  per  cent,  per  annum,  payable  semi-annually,  and 
provided  that  if  the  interest  should  not  be  paid  when  due,  the 
principal  should  immediately  become  due.  There  no  forfeiture, 
in  contemplation  of  law,  could  arise.  If  the  money  was  not 
paid,  it  drew  interest ;  if  paid,  the  interest  stopped  with  the 
payment. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 

(a)  Blair  vs.  Chamblin,  09  III.  R.  .lii;  and  post  473;  O.  N.  P.  K.  vs.  Murray,  15  Ul. 
R.  339;  and  notes. 


James  F.  ALDRnn  et  al.,  xippellants,  i-.  John  H.  Dunham  et  al.. 

Appellees. 

APPEAL  FEOM  COOK  COUNTY  COURT  OF  COJ^lilON  PLEAS. 

Interest  upon  an  account  will  not  be  allowed,  unless  there  is  unreasonable  and 

vexatious  delay  in  the  payment  of  money. 
To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreasonable  and 

vexatious  delay  in  the  payment  of  money. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  and  a 
jury,  at  February  term,  1855,  of  the  Common  Pleas  Court. 
The  case  is  stated  in  the  opinion  of  the  court. 

Dickey,  Mather,  and  Taft,  for  Appellants. 

Goodrich  and  Scoville,  for  Appellees. 

Skinner,  J.  Hinsdale  and  Dunham  sued  Aldrich,  Medbury 
and  Smith,  in  the  Cook  county  court  of  common  pleas,  to  recover 
the  amount  of  a  book  account,  for  goods  sold  and  delivered. 
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The  defendants  appeared  and  defended  against  the  demand. 
Upon  the  trial,  no  evidence  was  offered  to  the  jury  of  an  express 
or  implied  contract  to  pay  interest  on  the  account. 

The  court,  at  the  instance  of  the  plaintiffs,  instructed  the  jury 
as  follows:  "If  the  jury  shall  believe,  from  the  evidence,  that 
said  defendants,  as  partners,  were  doing  business  in  Chicago, 
and  as  such  partners,  purchased  goods  of  the  plaintiffs,  and 
directed  them  to  be  sent  to  their  place  of  business,  by  a  dray- 
man, and  they  were  so  purchased  and  sent  by  a  drayman,  then 
the  defendants  are  liable  for  the  price  of  said  goods,  and  inter- 
est from  the  commencement  of  the  suit." 

The  defendants  excepted.  The  jury  found  for  the  plaintiffs. 
The  defendants  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  judgment  rendered  upon  the  verdict.  The  defend- 
ants excepted,  and  appealed  to  this  court.  If  this  instruction 
is  not  law,  the  judgment  must  be  reversed. 

This  court  has  several  times  decided,  that  in  the  absence  of 
a  contract  for  interest,  none  can  be  recovered,  except  in  the 
cases  specially  provided  for  in  the  statute.  Rev.  Stat.  294, 
Sec.  2. 

This  statute  provides  for  interest  on  bonds,  bills,  promissory 
notes,  etc.,  after  they  become  due,  and  on  money  lent,  money 
due  on  settlement  of  accounts,  on  money  received  to  the  use  of 
another  and  retained  without  the  owner's  knowledge,  and  on 
money  withheld  by  unreasonable  and  vexatious  delay  of  pay- 
ment. There  is  no  evidence  in  the  record  of  any  act  of  the 
defendants  to  hinder  or  delay  payment,  nor  of  a  settlement  of 
accounts. 

In  the  case  of  Sammis  v.  Clark  ct  a/.,  13  111.  544,  this  court 
held,  that  upon  book  accounts  something  more  than  delay  of 
payment  was  necessary  to  authorize  the  I'ecovery  of  interest ; 
that  the  debtor  must  have  thrown  obstacles  in  the  way  of 
collecting  the  demand,  or  by  circumvention,  contrivance  or 
management  of  his  own,  have  induced  the  creditor  to  delay 
collection. 

The  mere  fact  of  appearing  and  defending  the  suit,  is  not 
sufficient,  under  the  construction  given  this  statute,  and  which 
construction  we  do  not  think  right  to  disturb,  to  authorize  the 
recovery  of  interest  |i-om  the  commencement  of  suit. 

To  appear  and  defend  a  suit  is  a  right  Avhich  cannot  be  con- 
strued into  "unreasonable  anil  vexatious  delay  of  payment," 
without  impairing  the  right  itself. 

The  instruction  is  therefore  wrong.  Hili  v.  Aliens  13  HI. 
592;  Clement  v.   McConnd,  14  111.  154. 

Judsment  reversed. 
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William  T.  Spencer,  Appellant,  v.    William  F.  McMasters 
et  -ux.,  Appellee. 

APPEAL  FROM  STEPHENSON. 

tn  actions  for  slander,  the  jury  are  to  determine,  from  all  the  circumstances 
what  damages  ought  to  be  given,  and  are  not  confined  to  mere  pecuniary  loss 
or  injury;  and  unless  tlie  jury  acted  from  prejudice,  partiality  or  corruption, 
the  verdict  should  not  be  disturbed. 

Under  our  statute,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  to  falsely 
utter  and  publish  of  and  concerning  a  woman,  words  which  imijutc  to  her 
adultery,  is  actionable. 

In  actions  for  oral  slander,  it  is  sufficient  to  set  out  the  words  that  are  material, 
and  it  is  not  necessary  to  state  words  which  may  qualify  objectionable  ones. 

In  an  action  for  the  slander  of  a  wife,  it  is  not  necessary  to  prove  that  the  par- 
ties were  husband  and  wife  at  the  time  of  the  slander,  if  it  appears  tliat  they 
Avere  married  when  the  suit  was  brought. 

A  plea  of  justification,  in  a  case  for  slander,  with  all  the  circumstances  attend- 
ingitsusc,  is  proper  for  the  consideration  ofthejiu-y  in  determining  upon  the 
questions  of  malice  and  damage. 

The  sixth  instruction  asked  for  hj  defendant,  which  was 
refused,  aud  which  is  referred  to  the  opinion  of  the  court,  is 
as  follows :  The  ^ords,  "  you  came  here  to  defend  these  two  old 
worn  out  whoring  bitches,  who  have  shaken  their  shirt-tails  at 
every  man  in  Stephenson  county,  and  I  can  prove  it,"  are  not 
slanderous.  The  other  facts  are  stated  in  the  opinion  of  the 
court. 

The  cause  was  heard  before 'Sheldon,  Judge,  and  a  jury,  at 
November  term,  1854,  of  the  Stephenson  Circuit  Court. 

T.  J.  Turner,  for  Appellant. 

Glo^'^er  and  Cook,  for  Appellees. 

Skixner,  J.  William  McMasters  and  wife  sued  Spencer, 
in  the  Stephenson  circuit  court,  in  case  for  words  spoken  of 
McMasters'  wife. 

Spencer  plead  the  general  issue,  and  also  filed  a  special  plea 
of  justification,  averring  the  truth  of  the  words.  McMasters 
and  wife  replied  de  injuria,  and  issue  to  the  country  was 
formed. 

Spencer  moved  for  a  continuance  on  his  affidavit,  averring  the 
truth  of  his  plea  of  justification,  and  his  expectation  to  bo  able 
to  prove  the  same,  and  the  cause  was  continued.  At  the  next 
term,  a  jury  was  sworn  to  try  the  issue,  and  Spencer  moved 
the  court  for  leave  to  withdraw  his  plea  of  justification,  to 
which  the  plaintiff  below  objected,  and  the  court  refused  leave, 
and  Spencer  excepted. 
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The  jury  found  defendant  guilty,  and  assessed  thie  plaintiff'^ 
damages  at  $400. 

Instructions  were  given  on  both  sides,  but  as  no  exception  Avas 
taken  to  the  rulings  of  the  court  on  this  point,  they  need  not  be 
noticed. 

Spencer  moved  for  a  new  trial,  assigning  for  cause  that  the 
damages  are  excessive :  that  the  court  erred  in  refusing  to  give 
the  sixth  instniction  asked  for  by  Spencer,  and  that  the  evidence 
does  not  justify  the  verdict.  The  court  overniled  the  motion, 
and  Spencer  excepted. 

The  damages  are  not  excessive.  In  actions  for  slander,  the 
jury  are  to  determine,  from  all  the  circumstances  of  the  case, 
■what  damages  ought  to  be  given,  and  they  are  not  confined  in 
theii"  determination  to  mere  pecuniary  loss  or  injmy  ;  and  unless 
the  damages  are  such  as  to  satisfy  the  court  that  the  jury  acted 
fi'om  prejudice,  partiality  or  coiTuption,  the  verdict  should  not 
be  disturbed.  2  Starkie  on  Slander,  105  :  Col  email  v.  South- 
icick,  9  Johns.  Pi.  51 ;  McA^amara  v.  Kins;^  2  Gil.  432. 

The  instruction  refused  is  not  the  law.  It  assumes  that,  to 
falsely  utter  and  publish  of  and  concerning  a  woman,  words- 
which  clearly  and  unequivocally  impute  to  her  adultery,  is  not 
actionable  ^^er  se.  However  this  may  have  been  at  common  law, 
the  statute  expressly  gives  the  action.  R.  S.  521,  Sec.  1.  Does 
the  evidence  sustain  the  verdict  ? 

Numerous  sets  of  actionable  words  are  alleged  in  the  declara- 
tion, and  it  was  necessary,  only,  to  prove  one  of  these  sets  of 
words,  or  counts,  to  justify  the  verdict. 

One  of  them  is  as  follows:  "  You  (the  said  Robert  McMasters 
meaning)  come  here  to  defend  these  two  (the  said  Martha,  wife 
of  the  said  William  F.  McMasters,  as  aforesaid,  and  said  Ann 
Copper  meaning)  old  worn  out  whoring  bitches,  who  have  shaken 
their  shirt-tails  at  every  man  in  Stephenson  county,  and  I  (the 
said  William  Spencer  meanirg)  can  prove  it." 

Robert  McMasters  testified  to  the  speaking  by  Spencer  of  the 
same  identical  words,  with  the  addition  between  the  word"  you" 
and  the  words  "  come  here,"  of  the  words  "  God  damned  son  of 
a  bitch." 

The  identical  words  alleged  were  proven,  but  wilh  the  addition 
of  words  relating  to  another  person,  and  having  no  connection 
with,  or  reference  to,  the  charge  against  McMasters'  wife. 

The  rule  laid  doAvn  by  Starkie  is  this  :  With  respect  to  vari- 
ances fi'om  omission^  (that  is,  omission  to  allege  in  the  count,  all 
the  words  spoken),  it  seems,  in  case  of  oral  slander,  to  be  suffi- 
cient to  set  out  the  words  which  are  material,  and  it  is  not 
even  necessary  to  state  words  which  may  qualify  the  objectiona- 
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ble  ones.     1  Starkie  on  Slander,  ^75.     In  this  case,  the  omitted 
words  arc  "wholly  immaterial  to  the  charge. 

In  a  ver}'  early  case,  the  rule  in  oral  slander  is  laid  down  to 
be,  that  though  the  plaintiff  declare  of  fewer  words  than  the  de- 
fendant spoke,  yet,  he  declaring  truly  that  the  defendant  spoke 
those  words,  upon  the  evidence,  it  appearing  that  he  spoke  those 
words  which  Avcre  actionable,  and  additional  words  Avhich  do 
not  diminish  nor  alter  the  sense  of  the  words  truly  alleged  in 
the  count,  there  is  no  variance.  Ibid.  376.  And  this  is  the  rule- 
laid  dovrn  in  the  subsequent  cases.  Miller  v.  Miller,  8  Johns.  74  ; 
Sanford  v.  Gaddis,  15  111.  229. 

It  is  insisted  by  the  defendant,  that  no  evidence  appears  in 
the  record  that  the  plaintilfs  were  husband  and  wife  at  the  time 
of  the  slander.  No  such  proof  was  necessary.  It  is  enough 
that  they  were  married  at  the  time  of  bringing  the  suit,  and  the 
evidence  establishes  that  fact.     1  Chitty's  PI.  83. 

The  motion  for  a  new  trial  was  properly  oveiTuled.  The 
only  remaining  question  is,  did  the  court  err  in  refusing  defend- 
ant leave  to  withdraw  his  plea  of 'justification  ?  In  the  case  of 
Ayres  v.  Kelly,  11  111.  17,  this  com-t  held,  that  a  defendant  in 
trespass  might  of  right  withdraw  his  plea  of  justification.  And 
it  is  undoubtedly  a  general  rule,  that  a  party  may  abandon  any 
substantive  portion  of  his  case,  or  his  defense.  The  opposite 
party  cannot  ordinarily  be  injured  thereby,  but  it  is  otherwise  in 
an  action  for  slander,  [a) 

In  the  case  of  Sloan  v.  Petrie,  lo  111.  425,  this  court  held, 
after  a  full  review  of  the  authorities,  that  if  a  defendant  in  slan- 
der, pleads  a  justification  with  the  view  of  injuring  the  plaint- 
iff', or  without  any  expectation  of  sustaining  it  by  proof,  the  jury 
may  properly  consider  the  plea  as  a  reiteration  of  the  slander, 
and  as  good  ground  for  enhancing  the  damages. 

The  defendant,  in  this  case,  filed  a  plea,  averring  the  truth  of 
the  slanderous  charges  contained  in  the  plaintiffs'  declaration, 
filed  his  affidavit,  averring  the  truth  of  his  plea,  and  obtained  a 
continuance  of  the  cause.  He  made  no  attempt,  on  the  trial,  to 
make  good  his  pretended  justification  ;  and,  indeed,  it  would  be 
difficult,  from  the  nature  of  the  charges,  to  believe  he  ever  ex- 
pected to  prove  them. 

His  plea  had  done  all  the  harm  it  was,  perhaps,  intended  to 
accomplish,  and  then  the  defendant  moved  for  leave  to  withdi'aw 
it  from  the  files,  thereby  depriving  the  plaintifis  fi'om  using  it  as 
they  had  a  right  to  do,  before  the  jury. 

The  plea,  together  Avith  all  the  circumstances  attending  its  use 
by  defendant,  was  proper  for  the  consideration  of  the  jury,  in 
determining  upon  the  question  of  milice,  and  the  damages,  and 
the  court  properly  refused  to  allow  it  to  be  withdi-awn. 

Judgment  affirmed. 

{a)    Ayres  vs.  KeDy,  11  HI.  K.  Ill  and  notes. 
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Orin  p.  Bissel  et  a!.,  Appellants,  v.  Heman  Price,  Appellee. 
APPEAL  FEOM  PEOEIA. 

A  bill  of  lading  is  in  the  nature  of  a  receipt,  and  may  be  explained  or  contra- 
dicted by  parol  proof. 

A  bill  of  lading  is  prima  facie  evidence,  and  the  carrier  must  prove  that  the  goods 
were  not  as  therein  d(3scribed.  If  the  goods  are  damaged  in  other  hands,  but 
coming  to  the  carrier  in  the  course  of  transit  in  apparent  good  order,  he  may 
recover  his  freight  and  advances,  and  the  owner  must  seek  his  redress,  either 
against  the  party  in  whose  hands  they  were  injured,  or  under  his  original  con- 
tract of  shipment. 

A  common  carrier,  or  a  warehouseman,  may  receive  or  forward  goods,  in  tran- 
sit, and  recover  the  charges  for  freight,  etc..  incurred  in  the  course  ofti-an- 
portatiou,  which  have  been  paid. 

Price  brought  his  action  against  Bissel  &  Co.,  to  recover  for 
advanecs  made  by  him  on  certain  merchandise  received  of  J. 
D.  Harmon  &  Co.,  who  were  forwarding  merchants  at  Peru,  and 
for  freight  for  transporting  the  same  from  Peru  to  Peoria.  To 
this  action  the  defendants  interposed  several  pleas.  Non 
assumpsit,  payment,  and  a  plea  alleging  that  Price  was  indebted 
to  them  (Bissel  &  Co.,)  for  neglecting,  as  common  carriers,  to 
deliver  to  them,  in  good  order  and  condition,  certain  merchan- 
dise, consisting  of  seventeen  packages,  in  good  order  and  condi- 
tion, which  was  delivered  to  him  as  a  common  carrier,  at  La 
Salle,  to  be  conveyed  to  Peoria,  as  by  bill  of  lading,  which  is 
set  out  in  h(ec  verba,  which  he  neglected  to  do,  but  that  the 
merchandise  was  injured  by  wet  and  mould.  Upon  these  pleas, 
issue  was  joined.  The  cause  was  tried  by  Peters,  Judge,  and  a 
jury,  at  March  term,  1855,  of  the  Peoria  Circuit  Court.  Ver- 
dict and  judgment  for  the  plaintiff,  in  the  Circuit  Court.  The 
defendants  then  brought  this  appeal. 

The  evidence  showed  that  the  packages  were  received  in 
apparent  good  order,  and  that  they  were  not  injured  between  La 
Salle  and  Peoria  ;  that  they  were  delivered  as  they  were  received  ; 
that  Price  paid  Harmon  &  Co.  the  back  charges  on  the  goods, 
amounting  to  $20  ;  that  Price  was  the  captain  of  the  steamer 
Garden  City,  plying  between  La  Salle  and  Peoria.  The  goods 
were  some  of  them  shown  to  have  been  damaged  by  wet  and 
mould,  but  the  testimony  was,  that  this  injury  could  not  have 
occurred  while  the  goods  were  upon  the  steamer. 

The  defendants  moved  to  exclude  all  testimony  which  W'cnt 
to  show  that  the  goods  were  injured  before  they  were  placed 
upon  the  steamer,  on  the  ground  that  the  bill  of  lading,  which 
admitted  that  the  goods  were  in  good  order,  was  conclusive 
against  the  plaintiff,  which  motion  was  overruled. 

The  following  instructions  w-ere  given,  at  the  instance  of  the 
plaintiff : 
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"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  Avas 
master  of  the  Garden  City,  at  the  time  of  the  receipt  and  trans- 
portation of  the  goods  described  in  the  bill  of  lading,  he  is 
entitled  to  maintain  his  action. 

That  if  plaintiff,  as  master  of  the  steamboat,  carried  the  goods 
of  the  defendant  from  La  Salle  to  Peoria,  and  there  delivered 
them,  he  is  entitled  to  recover  the  stipulated  price  of  such 
transportation,  and  the  bill  of  lading  is  presumptive'  evidence 
of  such  price,  and  the  quantity  of  goods  carried. 

That  if  the  plaintiff,  as  such  master,  being  a  common  canier, 
received  such  goods  in  the  ordinary  course  of  business,  and  on 
the  proper  line  of  transit,  and  paid  freight  and  charges  thereon, 
to  preceding  carriers  or  warehousemen,  he  is  entitled  to  receive 
the  amount  so  paid,  although  the  goods  may  have  suffered  damage 
before  they  reached  the  plaintiff,  while  in  the  hands  of  some 
prior  carrier. 

That  the  plaintiff  is  entitled  to  recover  the  amount  of  freight 
stipulated,  if  he  performs  his  contract,  and  the  amount  of  the 
previous  charge  paid  by  him,  in  the  ordinary  course  of  business 
as  a  common  carrier,  unless  the  goods  were  injured  in  his  hands, 
and  in  this  event  only,  can  the  amount  of  such  damages  be 
recovered  from  such  freight  and  charges. 

That  a  bill  of  lading  may  be  explained  by  evidence,  and  if 
the  jury  believe,  from  the  evidence,  that  the  goods  were  injured 
or  wet  before  they  came  into  the  plaintiff's  hands,  and  that  they 
were  externally  in  good  order  and  condition  when  plaintiff 
received  them,  and  that  the  plaintiff  could  not,  without  open- 
ing, have  ascertained  their  actual  condition,  the  mere  fact  of 
his  receipting  for  them  in  good  order  and  well-conditioned,  will 
not  preclude  him  fi'om  recovering  the  full  amount  of  freight  and 
charges  proved." 

The  following  instructions,  as  qualified  by  the  court,  by  the 
insertion  of  what  appears  in  brackets,  vrere  given  at  the  instance 
of  the  defendants : 

"First.  Before  the  plaintiff  can  recover  for  advances  made  or 
paid  by  the  Garden  City  to  Isaac  D.  Harmon  &  Co.,  he  must 
prove,  to  the  satisfaction  of  the  jury,  that  Isaac  D.  Harmon  k 
Co.  had  a  valid  and  lawful  claim  on  the  goods  to  that  amount, 
and  evidence  that  the  Garden  City,  or  her  owners  or  clerks, 
made  such  payments,  does  not  prove  that  the  amount  was  law- 
fully due  to  Harmon  &  Co.  [But  if  Harmon  &  Co.  were  for- 
warders, or  warehousemen,  and  received  the  goods  as  such,  then 
the  jury  may  infer  that  the  money  was  rightfully  paid  to  them.] 

Second.  The  plaintiff  can  only  recover  such  amount  as  he  may 
be  entitled  to  by  the  evidence. 

Third.    The  bill  of  lading  shows  that  the  goods  were  in  good 
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order  and  condition  at  the  time  they  were  received  by  the  plaint- 
iff, and  if  the  jury  believe,  from  the  evidence,  that  the  goods^ 
were  injured  before,  and  at  the  time  they  were  received  by  the 
defendant,  [and  after  they  were  received  by  the  plaintiff  on  the 
Garden  City,]  then  the  defendants  would  have  a  right  to  offset 
their  damages  against  any  valid  claim  the  plaintiff  has  proved 
against  the  defendants  ;  and  if  the  defendants'  damages  exceed 
the  amount  of  plaintiff's  claim,  as  proved,  the  jury  may  retm-n 
a  verdict  in  favor  of  defendant  for  such  overplus. 

Fifth.  A  consignee  is  the  person  to  whom  the  goods  are  con- 
signed, and  before  Isaac  D.  Harmon  &  Co.  could  lawfully  take 
the  defendants'  goods  into  their  possession,  and  make  charges 
upon  them,  they  must  have  had  some  authority  from  the  defend- 
ants, or  in  some  other  way,  thus  to  take  them  ;  and  if  there  is 
no  evidence,  satisfactory  to  the  jury,  of  such  authority,  then  the 
mere  fact  that  the  plaintiff  paid  Harmon  &  Co.,  Avill  not  justify 
the  jury  in  finding  a  verdict  for  such  sum  of  money. 

Sixth.  The  bill  of  lading,  offered  in  evidence  by  the  plaintiff, 
recites  that  the  goods  were  in  good  order  and  condition  at  the 
time  they  Avere  received  on  board  the  Garden  City,  and  by  said 
bill  of  lading  the  plaintiff  contracted  and  promised  to  deliver 
said  goods,  in  like  good  order  and  condition,  to  the  defendants, 
at  Peoria,  and  if  the  jury  believe,  from  the  evidence,  that  the 
goods  were  not  delivered  in  good  order  and  condition,  [as  when 
received  by  the  plaintiff,]  and  that  the  defendant  swere  injm-ed 
thereby,  then  the  defendants  may  offset  their  injury  or  damages 
against  any  valid  claim  the  plaintiffs  may  have  proved  against 
the  defendants. 

Seventh.  The  defendants,  havina;  offered  the  bill  of  lading  in 
evidence,  cannot  be  allowed  to  contradict  or  explain  it,  unless 
in  showing  fraud  or  mistake,  and  fraud  or  mistake  cannot  be 
infeiTed  but  must  be  proved,  [though  it  is  competent  for  the 
plaintiff  to  show  that  the  goods  were  damaged  before  he  received 
them,  and  that  this  was  unknown  to  him  at  the  time  he  received 
them.] 

If  the  jury  believe  from  the  evidence,  that  there  was  an 
agreement  between  the  captain  of  the  steamboat  Garden  City, 
or  his  authorized  agent,  to  allow  the  defendants  the  amount  of 
damages  that  appraisers,  chosen  by  the  parties,  should  decide 
were  done  to  the  goods  shipped  by  the  plaintiff  for  the  defend- 
ants, which  said  goods  were  in  transit  to  the  city  of  Peoria,  the 
jury  should  then,  in  that  case,  allow  the  defendants  the  full 
amount  of  such  appraised  damages  so  made  by  said  appraiserSv 
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Caton,  J.  This  record  presents  several  questions  of  commer- 
cial law  of  considerable  interest,  though  of  no  great  difficulty. 
They  are  such  as  arise  in  and  affect  every  case  of  the  transporta- 
tion of  goods  from  one  part  of  the  country  to  another,  which 
are  forwarded  over  the  different  public  conveyances,  by  land 
and  water,  acting  as  common  c;irriers,  which  are  spread  all  over 
the  country,  doing  an  incalculable  amount  of  business,  and  which 
arc,  in  manner,  connected  together  by  warehousemen  through 
whose  hands  the  goods  they  carry  pass  from  one  carrier  to  an- 
other. These  various  institutions,  if  the  expression  may  be 
allowed,  are  an  immense  public  convenience,  if  properly  and 
honorably  conducted ;  while  on  the  other  hand,  their  position 
enables  them  to  practice  a  constant  s^'stem  of  peculation,  op- 
pression, fraud  and  injustice  Avhere  there  is  a  disposition  to  pur- 
sue such  a  course,  to  which  individuals  are  often  inclined  to 
submit,  rather  than  vindicate  their  rights  at  a  cost  and  trouble 
greater  than  the  amount  suffered-  by  the  wrong  perpetrated. 
While,  therefore,  it  is  the  duty  and  the  policy  of  the  courts,  and 
of  the  law,  to  protect  these  forwarders  and  carriers,  when  they 
have  acted  fairly,  justly  and  in  good  faith,  so  on  the  other  hand, 
they  cannot  be  too  strict  in  visiting  them  with  the  most  exem- 
plary judgments,  whenever  a  disposition  is  evinced  to  prey  upon 
those  whom  they  suppose  are  at  too  great  a  distance  to  protect 
their  rights,  or  prefer  to  submit  to  the  injustice,  rather  than  the 
expense  of  a  prosecution.  Whenever  such  cases  are  met  with, 
examples  should  bo  made,  but  care  should  be  taken  that  the 
innocent  are  not  made  to  suffer  fx)r  the  misdeeds  of  the  guilty. 

General  convenience  and  the  public  wants,  may  be  said  to  be 
the  legislators  by  which  this  branch  of  the  law  has  been  formed. 
As  these  may  dictate,  it  adapts  itself  to  new  modes  of  convey- 
ance and  new  channels  of  trade,  and  while  it  may  not  always  be 
able  to  protect  some  against  inconvenience  and  others  against 
injustice,  by  the  adoption  of  such  rules  as  will,  in  general,  for- 
ward the  commercial  transactions  of  the  community,  with  the 
least  delay,  and  the  least  embarrassment  possible,  3"et,  in  this, 
respect,  it  suffers  an  infirmity  common  to  all  other  branches  of 
the  law.  Were  such  rules  adopted  as  would  always  secure  the 
owner  of  goods  against  any  possibility  of  a  loss,  from  the  care- 
lessness and  the  dishonesty  of  every  carrier  or  warehouseman, 
through  whose  hands  they  may  have  passed  in  the  course  of  a 
long  journey,  the  innocent  would  often  have  to  suffer  for  the 
wrongs  of  the  guilty,  for  in  no  other  way,  in  many  cases,  could 
the  result  be  accomplished.  In  this  way  would  the  channels  of 
commerce  become  so  oppressed  with  dangers,  that  the  price  of 
transportation  would  become  so  enhanced,  that  the  tax  upon  the 
community  would  be  greater  than  the  benefit  to  be  derived  from 
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this  character  of  insurance.  So,  on  the  other  hand,  should  the 
honest  carrier  alwa^^s  be  protected  from  liability  for  losses  -when 
he  has  acted  in  good  faith,  and  with  due  caution,  such  facilities 
to  despoil  goods  with  impunity  would  be  afforded  to  dishonest 
carriers,  that  the  rights  ,  of  owners  of  goods  would  be  too  inse- 
cure and  precarious. 

The  facts  in  this  case  are  succinctly  these :  J.  D.  Harmon  k 
Co.,  warehousemen  at  La  Salle,  shipped  a  quantity  of  goods 
packed  in  tight  cases,  on  board  the  plaintiff's  steamboat,  belong- 
ing and  consigned  to  the  defendants  at  Peoria.  Harmon  &  Co. 
had  advanced  charges  upon  the  goods,  and  shipped  them  sub- 
ject to  these  advances  and  their  charges.  Upon  receiving  the 
goods  on  board  his  steamer,  the  plaintiff  advanced  to  Harmon 
&  Co.  their  charges,  and  executed  bills  of  lading-,  in  the  usual 
form,  acknoAvledging  the  receipt  of  the  goods  in  good  order  and 
condition,  and  agreeing  to  deliver  them  to  the  consignee,  at 
Peoria,  in  like  good  order  and  condition,  he  paying  the  charges 
thus  advanced,  as  specified  in  the  bill  of  lading,  and  also  the 
plaintiff's  freight,  for  the  transportation.  Upon  the  arrival  of 
the  steamer  at  Peoria,  the  goods  were  landed  and  put  into  the 
hands  of  W.  C.  Boilvin  &  Co.,  Avarehousemen  there,  with  the 
bill  of  charges,  freight,  etc.,  from  whom  the  defendants  received 
the  goods.  The  packages  at  this  time  were  in  apparent  good 
order,  as  when  received  by  the  plaintiff,  at  La  Salle,  but  upon 
opening  the  cases,  after  they  vrere  received  at  the  defendants' 
•store,  the  goods  were  found  to  be  damaged.  Whereupon  the 
defendants  refused  to  pay  the  plaintiff  the  amount  of  his  freight 
and  advances  to  J.  D.  Harmon  &  Co.,  for  antecedent  charges 
on  the  goods,  to  recover  which,  this  suit  was  brought.  Upon 
the  trial,  the  evidence  satisfactorily  established  that  the  damage 
was  done  to  the  goods  previous  to  their  coming  into  the 
plaintiff's  possession,  and  that  they  were  delivered  to  the  defend- 
ants in  as  good  order  and  condition  as  when  received  by  him  of 
Harmon  &  Co.,  at  La  Salle.  The  admissibility  of  this  proof,  in 
contradiction  to  the  bill  of  lading,  was  objected  to,  and  admitted 
by  the  court,  and  this  presents  the  first  C[uestion  to  be  consid- 
ered. It  is  said  that  the  bill  of  lading  is  the  plaintiff's  written 
acknowledgment  that  the  goods  were  in '  good  order  when 
received  by  him,  which  he  shall  not  be  permitted  to  deny  or 
contradict.  The  simple  answer  to  this  objection  is,  that  it  is 
not  the  law.  The  bill  of  lading  is,  in  contemplation  of  law,  in 
the  nature  of  a  receipt,  so  far  as  the  quantity  and  condition  of 
the  goods  is  concerned,  and  as  such,  is  open  to  explanation,  or 
even  contradiction,  by  parol  proof.  ,  The  forwarding  business 
would  become  impracticable,  if  the  carrier,  when  he  receives 
the  goods,  is  bound  to  open  and  examine  every   package,  before 
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he  signs  a  bill  of  lading  for  tlieni.  The  bill  of  lading,  no  doubt, 
\s  prima  facie  evidence  that  the  goods  -were  as  described  therein, 
and  throws  upon  the  carrier  the  burthen  of  showing  that  they 
were  difierent,  and  that  he  was  deceived  or  defraudeil  when  he 
signed  the  bill  of  lading.  Were  the  rule  otherwise,  the  carrier 
could  never  safely  sign  a  bill  of  lading,  especially  in  the  form 
noAV  universally  in  use,  Avithout  subjecting  the  goods  to  an  exam- 
ination which  would  be  immeasurably  detrimental  to  shippers, 
vastly  more  injurious  in  its  general  operation  upon  them,  than 
the  rule  of  law  which  lots  in  the  very  truth  of  the  case,  and 
exonerates  one  from  liability,  who  is  in  fact  guilty  of  no  wrong. 
But  as  a  question  of  authority,  we  consider  the  rule  as  well-set- 
tled. Angel's  Law  of  Carriers,  Sec.  321 ;  Bales  v.  Todd,  1 
Moo.  and  Rob.  186  ;  Warden  v.  Green,  6  Watts,  424.  (a) 

It  is  next  objected  that  the  plaintiff  had  no  right  to  make  the 
defendant  his  debtor,  Avithout  his  knowledge  or  consent,  by  pay- 
ing to  Harmon  &  Co.  their  charges  against  the  goods  ;  that  it 
was  in  effect  nothing  less  than  purchasing  of  them  a  demand 
against  him,  the  legal  title  to  which  could  not  be  thus  transferred. 
This  is  in  fact  invoking  a  principle  of  law,  when  it  has  no  fitness 
or  application  to  the  transaction  to  which  -it  is  sought  to  be 
applied.  The  reason  of  this  is  founded  in  commercial  conven- 
ience and  necessity,  from  wdiich  has  originated  a  universal  cus- 
tom, pervading  the  Avhole  countr}^,  indeed,  it  might  be  said,  the 
whole  commercial  world,  which  has  been  so  long  established  and 
so  universally  known,  that  the  courts  themselves  have  long  taken 
notice  of  and  recognized  it,  and  hence  it  has  become  a  part  of 
the  law  itself.  This  commercial  convenience  and  universal 
necessity  is  the  true  reason  why  this  principle  has  been  engrafted 
upon  and  become  a  part  of  the  law  itself,  although  for  the  sake 
of  harmony,  and  to  avoid  apparent  contradictions  in  legal 
maxims,  artificial  reasons  have  been  invented,  and  legal  implica- 
tions raised,  in  order  to  support  it.  Thus  it  has  been  said  that 
every  carrier  and  intermediate  warehouseman,  through  whose 
hainds  goods  are  shipped,  becomes  the  agent  of  the  owner  of  the 
goods,  and  has  implied  auchority  from  him,  as  such  agent,  to 
advance  previous  charges  upon  them,  and  collect  them  again 
from  the  next  carrier  or  warehouseman,  into  Avhose  hands  he 
delivers  them. .  By  such  an  implication  of  authority,  the  crea- 
tion of  an  agency  and  the  appointment  of  an  agent  by  the  owner 
is  presumed,  which  is  often  in  direct  contradiction  to  the  truth 
of  the  case,  for  gt^ods  often,  in  the  course  of  their  transit,  get 
into  the  hands  of  persons,  in  direct  and  positive  contradiction  to 
the  express  directions  and  appointment  of  the  owner,  and  yet 
such  parties  are  held  to  have  been  appointed  his  agent  to  pay 
previous  charges  upon  the  goods,  and  are  authorized  to  contract 

(a)     G.  W.  R.  R,  vs.  Mr  Ponald,  18  HI.   R.    174;  111.    C,  R.  vs.  Coules,   32  Id.  117: 
Bakervs.  M.  S.  &N.  1.  R.,  42ia.  R.  73j  Id.  page  IJ. 
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a  debt  for  the  owner,  and  charge  him  with  a  liability,   by  paying 
money  to  his  use,  to  satisfy  such  previous  charges. 

But  it  is  of  little  moment,  upon  what  ground  this  authority  of 
a  stranger,  to  create  a  liability   against  a  party  of  which  he  was 
entirely  ignorant  at  the  time,  and  to  which  he  would,   perhaps, 
have  objected,  had  he  known  it,  is  placed.     Whether  we  say  we 
will  presume   authority  from  the  owner,  in  cases  where,  had  he 
been  consulted,  he  would  never  have  conferred  it,  or  whether  we 
say  that  the  law,  originating  in  general  convenience  and  the  ne- 
cessities of  trade,  and  not  the  party  himself,  has   conferred  the 
authority  to  forward  the  goods,   and  charge  them  as  they  pass 
into  different  hands,  with   all  previous  charges  incurred  in  the 
course  of  transportation,  the  result  is  the  same ;  and  it  is  of  more 
moment  to  inquire  what  is  the  nature,   character  and  extent,  of 
the  authority  thus  created,  either  by  the  law  or  the  party.     This 
authority  extends  no  further  than  is  reasonably  required  by  the 
necessities  of  the  case.     It  is  strictly  limited  by  the   require- 
ments of  commercial  convenience.     While  the  warehousemen  or 
the  carrier  is  authorized  to  advance  for  and  on  account  of  the 
consignee,  previous  charges  upon  the  goods,  he  is  bound  to  act 
in  good  faith  toward,  and  to  carefully  watch  the  interests  of,  the 
owner,  whoever  he  m.ay  be.     He  is  bound  to  do  this,  to  the  same 
extent  a  prudent  man  would,    Avere  he  present  and  acting  for 
himself.     He  must  see  that  the  goods  are  in  apparent  good  order, 
as  described  in  the  previous  bill  of  lading,  or,  if  not,  use  rea- 
sonable exertions  to   ascertain  how  they  became   damaged,   and 
the  party  liable  therefor.     So,  also,  to  the  same  extent,  he  must 
see  that  the  previous  charges  are  reasonable  before  he  is  author- 
ized to  pay  them  ;  for  it  is  not  every  charge,  which  every  extor- 
tioner, through  whose  hands  goods  in  transitu,  may  see  fit  to 
impose  upon  them,  that  he  is  authorized  to  pay,  and  thus  fix  upon 
the  owner  a  certain  liability  to  that  extent.      So,  also,  he  must  use 
due  discretion  and  dispatch  in  forwarding  them.     In   a  word,  in 
discharging  this  duty,  or  if  you  please,  in  performing  this  agency, 
he  must  act  in  good  faith,  and  Avith  reasonable  circumspection 
and  diligence.     When  he  has   done  this,  he  has  done  what  the 
interest  of  the  owner  required,  and  Avhat  the  law  has  imposed, 
iand  the  owner  is  bound  to  recognize  and  sanction  it.      White  v. 
Vaun,  6  Humph.  70  ;  Bowman  v.  Hilton,  11  Ohio,  303  ;  Angel 
on  Carriers,  Sec.  414.     Such,  Ave  understand  to  be  the  duty  of 
those   engaged  in  the  public  employment  of  forwarding  goods, 
and  such  the  obligations  of  the  OAvner  of  the  goods,   forAvarded 
by  means  of  common  carriers ;  and  such  Avei'e  substantially  the 
principles  of  law  laid  doAvn  by  the  circuit  court  for  the  govern- 
ment of  the  jury  in  their  deliberations  upon  the  evidence  in  this 
case.     Under  such  instructions,  the  jury  found  a  verdict  for  the 
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plaintiff  for  the  omount  of  his  advances  and  freiglits,  deducting- 
nothing  for  the  damages  which  the  goods  had  sustained  while  in 
other  hands.  For  these  damages  he  must  seek  his  remedy  under 
his  original  contract  of  shipment,  if,  as  is  usually  the  case,  that 
be  broad  enough  to  protect  him,  or  against  the  party  in  whose 
hands  the  goods  were  actually  damaged. 

The  judgment  of.  the  circuit  court  must  be  affirmed. 

Judginent  affirmed. 


•jEFFERsyN  Wall,  Appellant,  v.  Lewis  S.  Goodenough,  Appellee. 

APPEAL  FROM  LA  SALLE. 

■Courts  may  instruct  juries  upon  the  hypothesis  of  a  given  or  assumed  state  of 
facts;  or  upon  a  contingent  state  of  facts,  in  case  the  juiy  should  so  tind  them; 
hut  an  instruction  should  not  be  so  worded  as  to  determine  a  fact,  and  tell  the 
jury  that  this  fact  is  evidence  of  another  fact. 

The  possession  of  a  tenant  is  that  of  the  landlord,  in  fact  and  in  law;  and  the 
effect  of  a  disclaimer,  disseizin  or  attornment  to  an  adverse  claimant,  or  collu- 
sion with  an  adverse  claimant  to  deliver  possession,  as  between  the  landlord 
and  tenant,  and  those  thus  claiming  under  a  tenant,  (unless  a  descent  cast  by 
death  of  disseizor,)  would  be  a  forfeiture  of  the  term,  and  the  landlord  may 
enter,  or  bring  ejectment  or  forcible  detainer. 

A  finding  by  a  jury  in  an  action  for  forcible  detainer,  that  the  defendant  is  guilty 
of  witliholding  the  possession,  does  notwarrant  a  judgment  for  plaintiff,  it  not 
being  responsive  to  the  complaint.  The  allegations  and  proofs  must  correspond. 

Where  a  tenant  vacates  premises,  and  the  landlord  has  possession  by  placing 
goods  therein,  he  may  maintain  a  pi-oceeding  for  forcible  entry  against  an  in- 
truder, without  making  a  formal  re-entry. 

This  was  a  proceeding  for  forcible  entry  and  detainer. 

The  plaintiff  below  leased  the  premises  in  controversy  for  one 
year  to  one  Penfield,  who  immediately  took  possession  of  the 
same  under  the  lease,  and  continued  in  the  actual  possession  for 
about  six  months,  when  he  abandoned  the  premises,  leaving  them 
unoccupied.  On  the  same  day  that  Penfield  left,  and  a  few  hours 
after  he  had  gone,  the  defendant  below  moved  his  family  into  the 
house  situated  on  said  premises.  When  he  entered,  there  was 
no  person  in  possession,  and  the  doors  to  the  house  were  partly 
open. 

There  is  no  evidence  showing  that  the  defendant  below  came 
into  the  possession  of  the  premises  by,  through  or  under,  or  by 
collusion  with  the  tenant  of  the  complainant,  or  that  he  entered 
as  the  tenant  of  the  complainant. 

The  plaintiff  had  some  articles  of  furniture  in  the  house,  which 
had  remained  in  it  during  the  tenancy  of  Penfield,  which  were 
left  in  it  by  Penfield,   and  were  in  it  when  Wall  took  possession 
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of  the  house.  The  jury,  by  their  verdict,  found  the  defendant 
guilty  of  withholding  from  the  plaintiff  possession  of  the  premi- 
ses, as  in  said  plaintiff's  complaint  alleged  and  described. 

The  fourth  instruction  referred  to  in  the  opinion  is  as  follows  : 
"  The  undisputed  possession  of  the  plaintifl"  for  between  two  and 
three  years,  is  evidence  of  his  title  and  right  of  possession  in 
him,  until  a  better  title  is  shown." 

This  appeal  was  taken  from  the  La  Salle  County  Court,  H.  Gr. 
Cotton  presiding.  The  judgment  was  rendered  at  March  term, 
1855,  of  that  court. 

D.  P.  Jones,  for  Appellant. 

B.  C.  Cook,  for  Appellee. 

ScATES,  C.  J.  The  fourth  instruction  asked  by  defendant,  and 
given  by  the  court,  assumes  as  a  fact  that  defendant  had,  and 
had  proved  that  he  had,  undisputed  possession  between  two  and 
three  years.  Courts  may  instruct  upon  the  hypothesis  of  a  given 
or  assumed  state- of  facts,  and  they  may  instruct  upon  a  contin- 
gent state  of  facts,  in  case  the  jury  should  so  find  them  from  the 
evidence.  But  the  wording  of  this  instruction  finds  ih,Q>  fact  to 
be  so,  and  tells  the  jury  that  this  fact  is  evidence  of  another 
fact,  to  wit,  title  and  right  of  possession  in  defendants.  The 
court  should  have  left  the  finding  of  the  first  named  fact  to  the. 
jury  upon  the  evidence,  and  instructed  them,  that  if  they  should; 
find  it  to  exist,  then  the  other  inference  might  be  di'awn  from  it.  (a) 

I  am  not  at  all  prepared  to  sanction  the  first  instruction  given 
for  plaintiff  here,  but  not  being  presented  by  the  assignment  of 
error,  shall  not  examine  authorities  upon  it.  The  second,  and 
the  modification  asked  of  defendant's  second,  were  both  properly 
refused.  Doubtful,  and  unstable  indeed,  would  be  the  title  and 
possession  of  landlords,  if  the  law  was  as  here  laid  down.  The 
possession  of  the  tenant  is  the  possession  of  the  landlord,  in  fact 
as  well  as  in  law ;  and  all  the  efiect  of  a  disclaimer,  disseizin,  or 
attornment  to  an  adverse  claimant,  or  collusion  with  him  to  de- 
liver possession,  as  between  the  landlord  ,and  tenant,  and  those 
thus  claiming  under  such  tenant,  unless  a  descent  cast  by  death 
of  disseizor,  would  be  a  forfeiture  of  the  term,  and  the  landlord 
might  enter,  or  bring  ejectment,  or  forcible  detainer.  The  prin- 
ciple is  very  fully  and  strongly  applied  jn  equity,  as  well  as  at 
\'ds\\/m.  McCartney  -v.  Hunt  et  al.,  16  111.  R.  76,  where  the 
court  dismissed  a  bill  filed  to  enjoin  the  landlord  from  recovery 
in  a  forcible  detainer  against  the  owner  of  the  fee,  who  had  ob- 
tained possession  by  collusion  with  the  tenant. 

(a)    BondTS.  People,  39  m.  B.  36. 
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The  judgment  is  not  warranted  by  the  finding,  because  it  was 
not  responsive  to  the  complaint  for  a  forcible  entry.  The  ver- 
dict may  be  admitted  to  be  true,  and  still  the  defendant  have  no 
right  of  recovery ;  for  the  plaintiff  may  justly,  peradventure, 
withhold  the  possession,  under  a  lease  from  defendant. 

The  statute  has  given  two  grounds  for  this  action — a  forcible 
entry,  and  a  forcible  detainer ;  one  begins  unlawfully  by  force, 
the  other  possession  commences  lawfully,  but  its  continuance 
becomes  unlawful,  and  is  deemed,  therefore,  forcible.  The 
former  redresses  the  acts  of  a  trespasser,  the  latter  those  of  a 
tenant.  Rev.  Stat.  p.  256,  Sec.  1.  The  proofs  and  allegations 
must  correspond  in  this  as  in  other  actions.  Snedecker  v.  Quick, 
7  Halstead  R.  129.  So  a  charge  that  two  were  joint  tenants, 
is  not  supported  by  proof  of  the  single  tenancy  of  one.  On  a 
warrant  for  forcible  detainer,  the  inquest  before  the  magistrate 
found  the  "  right  of  possession"  in  plaintiff.  This  inquest  was 
traversed,  and  on  trial,  the  jury  found  the  "  inquest  true,"  and 
defendant  "guilty  of  the  forcible  detainer  complained  of  in  the 
warrant."  Held,  that  the  latter  part  of  the  finding  was  not 
responsive  to  the  issue  and  could  not  help  the  inquest,  which 
was  not  sufficient  to  support  a  judgment  of  restitution  in  thia 
summary  mode  of  proceeding  by  statute.  Todd  v.  Bates,  3 
Bibb  R.  100. 

There  is  nothing  to  aid  this  defective  finding  by  intendment, 
as  in  some  cases  there  may  be.  -  See  Cobb  v.  Bryan,  3  Bos.  and 
Pul.  R.  352.  It  is  contended  that  an  action  of  trespass  quare 
clausum  f  regit  could  not  be  maintained  by  the  landlord,  under 
such  circumstances,  as  shown  by  the  proofs  in  this  case,  and  so 
held  in  Campbell  v.  Arnold  1  John.  R.  511,  and  Wickham  v. 
Freeman,  12  John.  R.  183,  and  laid  down  in  Bacon  Abrid.  C. 
■158-9,  title  Trespass,  for  want  of  possession  in  fact.  The  same 
sort  of  possession  in  fact  seems  to  have  been  required,  or  within 
the  terms  or  meaning  of  the  statute  of  forcible  entry  and 
detainer  in  Kentucky,  and  without  which  the  action  could  not 
be  maintained.  Mc  Clelland  v.  Sprigg,  3  Bibb  R.  266  ;  Qtier- 
temus  V.  Breckenridge,  5  Dana  R.  125  ;  Hudgens  v.  Temple 
12  B.  Monroe  R.  20l!(a) 

But  on  the  contrary,  actual  possession,  though  without  title, 
will  enable  a  party  to  maintain  trespass,  and  forcible  entry; 
even  a  tenant  in  under  a  void  lease.  Graham,  v.  Peat,  1  East 
R.  244,  (edition  1845,  p.  128.) 

This  remedy  in  favor  of  mere  actual  possession  is  not  incon- 
sistent with  the  landlord's  right  of  possession,    nor  will  the  fact 
of  there  having  been  such  a  possession  in  fact  destroy  all  right 
to  possession  or  remedy  by  our  statute.     Courts  will  not  incline 
(fl)    HaUigan  vs.  C.  and  R.  B.  Co. ,  15  lU.  R.558. 

27 


418  OTTAWA, 

La  Salle  County  Manuftxcturing  Co.  v.  The  City  of  Ottawa. 

to  find  anv  and  every  trespass  upon  an  owner's  possession,   a 
disseizin.    "See  Blood  v.  PFood,  1  Metcalf  R.  528. 

It  is  to  be  observved  that  much  of  the  strictness  and  formality 
of  the  common  law,  in  relation  to  being  in  possession  and  mak- 
ing livery  of  seizin  to  make  a  conveyance  operative  and  effectual, 
has  been  repealed.     Rev.  Stat.  1845,  102,  Sec.  1. 

Our  statute  in  relation  to  forcible  entry  and  detainer,  has  not 
confined  it  to  cases  of  actual  or  constructive  possession  ;  nor  do 
we  regard  the  act  as  contemplating  a  trial  of  the  general  ques- 
tion of  title  under  it.  But  it  does  seem  to  contemplate  a  remedy 
by  which  one  in  possession  may  vindicate  it  against  entries  by 
force,  or  Avithholding  of  possession  by  tenants  after  the  termina- 
tion of  their  leases.  After  the  tenancy  is  at  an  end,  I  must 
think  the  statute  intended  such  a  possession,  or  a  right  of  pos- 
session, as  being  in  the  landlord,  as  would  sustain  the  action  for 
forcible  entry  against  a  trespasser,  as  well  as  the  tenant,  without 
a  formal  re-entry.  But  in  this  case,  there  was  such  proof  of 
actual  delivery  by  quitting  and  surrendering  upon  notice,  and 
continuing  his  goods  in  the  premises,  as  would  sustain  a  finding 
of  actual  possession.  Bodily  presence  upon  the  land  is  not 
essential  under  all  circumstances  to  possession,  (a) 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 

(a)     nrooks  rs.  Breyu,  18  Ul.  E.  659. 


The  La  Salle  County  Manitacturing  Company,  Appellants, 
V.  The  City  of  Ottawa. 

APPEAL  FEOM  LA  SALLE  COUNTY  COURT. 

A  lease  for  a  term  exceeding'  ten  years  of  lands  belonging  to  the  State,  including 
canal  lands,  etc.,  with  the  improvements,  may  be  taxed,  and  the  interest  of  the 
tenant  sold.    It  would  seem  that  it  may  be  s"old  on  execution. 

The  judgment  should  bo  against  the  leasehold  interest,  where  it  is  rendered  for 
non-payment  ol' taxes. 

This  Avas  an  application  by  the  defendant  in  error,  at  the 
December  term  of  said  La  Salle  County  Court,  1845,  for  a  judg- 
ment against  lot  4,  in  block  21,  in  the  town  of  Ottawa,  for  the 
non-payment  of  the  corporation  tax  assessed  on  the  leasehold 
interest  of  plaintiffs  in  error,  in  mills  and  machinery  erected  on 
said  lot. 

The  record  shows  that  the  application  was  resisted  b_y  plaint- 
iffs in   error,  for  the  reason  that  the  fee  in  said  lot  was,  at  the 
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time  oE  the  assessment  ofc*  the  tax  and  the  applicatLon  for  judg- 
ment, in  the  trustees  oF  the  Illinois  and  Michigan  canal. 

It  also  shows  that  plaintiffs  in  error  were  lessees  of  the  lot 
aforesaid,  having  leased  the  same  of  the  La  Salle  Hydraulic 
Company,  for  the  term  of  twenty  years.  The  lessors  having  a 
lease  thereof  from  the  trustees  of  the  canal. 

It  also  appears  that  plaintiffs  in  error  were  the  lessees  of 
defendant  in  error  of  said  lot. 

The  application  for  judgment  against  said  lot  was  granted  by 
said  County  Court,  and  a  judgment  against  said  lot,  or  so  much 
thereof  as  was  necessary  to  pay  the  tax  assessed  and  the  costs 
of  the  proceeding,  was  rendered  by  the  Circuit  Court. 

The  question  is,  was  the  leasehold  interest  of  plaintiffs  in 
error  liable  for  the  corporation  tax  at  all,  and  if  so,  could  it  be 
assessed  as  real  estate,  and  a  judgment  rendered  against  the  lot 
for  the  non-payment  of  the  taxes. 

HoLLiSTER  and  Cavarly,  for  Plaintiffs  in  Error. 

BusHNELL  and  Gray,  for  Defendant  in  Error. 

ScATES,  C.  J.  A  lease  for  a  term  exceeding  ten  years,  of 
lands  belonging  to  the  State,  or  any  religious,  scientific,  or 
benevolent  society  or  institution,  whether  incorporated  or  not, 
and  school  and  ministerial  lands,  shall  be  considered,  for  all 
purposes  of  taxation,  as  the  property  of  the  person  so  holding 
the  same,  and  shall  be  listed  as  such,  as  in  other  cases.  Acts, 
1853,  p.  39,  Sec.  5.  Canal  lands  and  lots  may  be  justly  con- 
sidered as  the  property  of  the  State,  within  the  true  intent  and 
meaning  of  the  foregoing  section,  for  the  State  has  an  interest 
in  them  until  sold  by  the  trustees  of  the  canal,  for  the  pay- 
ment of  the  land  debt  due  from  the  State,  and  upon  the  full 
payment  of  that  debt,  all  the  lands  and  lots,  etc.,  not  sold,  will 
revert  to  the  State.     Appen.  Rev.  Stat.  1845,  p.  613,  Sec.  19. 

By  its  charter,  the  city  of  Ottawa  is  authorized  to  assess  a 
tax  upon  all  the  real  and  personal  property  within  its  limits. 
Priv.  Acts,  1853,  p.  310,  Article  9,  Sec.  1.  'And  if  there  be  no 
goods  and  chattels  of  the  owner  whereof  to  levy  the  taxes,  (n. 
312,  Sec.  8,)  the  collector  may  make  out  a  list  of  the  real  estate, 
give  notice,  and  obtain  a  judgment  for  the  sale  of  the  land  for 
such  unpaid  taxes,  etc.,  (Sees.  9,  10,  ibid.)  ;  and  this  may  be 
done  before  the  county  court.     Acts,  1854,  p.  22,  Sec.  1. 

"Real  property"  and  "land"  is  defined  to  include  not  only 
the  land  itself,  with  all  things  contained  thereon,  but  all  build- 
ings, structures,  improvements,  and  other  fixtures  thereon,  and 
all  rights  and  privileges  belonging,  or  in  anywise  appertaming 


420  OTTAWA, 

La  Salle  County  Manufacturing  Co.  v.  The  City  of  Ottawa. 


thereto.  Acts,  1863,  p.  35,  Sec.  2.  Under  such  views  of  the 
law-makers  as  to  what  shall  be  taxable  real  estate,  and  for 
reaching  a  leasehold  interest  of  more  than  ten  years,  we  cannot 
doubt  but  that  they  intended  to  treat  the  leasehold  as  land,  and 
reach  the  possession  with  its  improvements,  privileges  and 
usufruct,  by  a  proceeding  in  rem.,  for  the  enforcement  of  pay- 
ment of  taxes.  The  tenant  in  possession  could  surely  maintain 
ejectment  for  the  recovery  of  the  possession  of  his  term,  if 
wrongfully  ousted  or  dispossessed. 

The  difficulty,  in  the  mind  of  counsel  in  the  argument,  seemed 
to  rest  upon  the  assumption  that,  by  the  judgment  and  sale  of 
the  land  for  the  taxes,  the  fee  would  pass  to  the  purchaser,  and 
so  the  State  would  lose  title,  or  the  canal  trustees,  while  the 
lands,  as  to  them,  were  not  taxable ;  or  else  nothing  would  or 
could  pass  by  the  sale. 

Such  is  not  the  meaning  of  the  provisions  referred  to  ;  nor 
the  consequences  resulting  from  such  a  proceeding.  We  under- 
stand the  provisions  as  declaring  that  such  leasehold  interests 
shall  be  deemed  to  be  the  land  or  real  property  of  the  lessee 
for  the  purpose  of  taxation,  and  the  enforcement  of  their  pay- 
ment. But  while  the  interest  of  the  tenant  is  to  be  treated  as 
real  estate,  or  the  land  of  the  tenant,  it  can  only  be  for  the  pur- 
poses of  a  judgment  and  sale  of  his  interest,  which  will,  like 
the  fee  of  the  land  itself,  be  capable  of  the  delivery  of  posses- 
sion, or  a  seizin  or  manucaption  by  the  purchaser,  for  the  enjoy- 
ment, possession,  and  taking  the  usufruct  during  the  term.  The 
same  might  be  taken  and  sold  on  execution ;  whether  as  realty 
or  personalty,  could  make  no  difference ;  for  if  the  sheriff  could 
not  deliver  possession  of  the  land  itself,  in  the  name  of  and  as 
the  leasehold  interest,  like  personalty,  the  purchaser  could 
recover  possession  in  ejectment.  This  remedy  by  judgment 
against  the  leasehold  interest,  which  carries  the  actual  posses- 
sion, is  not,  therefore,  inappropriate  in  fact  for  such  an  interest, 
whatever  it  may  theoretically  be,  according  to  the  distinctions 
maintained  in  law.  It  is  in  law  of  a  mixed  character  of  prop- 
erty, and  denominated  a  chattel  real.  It  may  be,  as  we  think  it 
has  been  in  these  acts,  for  all  practical,  business  purposes,  deemed 
to  be  land,  and  subjected  to  the  specific  remedies  or  actions  in 
rem.,  as  other  real  estate.  And  when  so  treated  and  proceeded 
against,  we  shall  not  run  into  the  error  and  confusion  of  selling 
or  supposing  we  sell  the  fee  of  the  land,  which  may  not,  as  in 
this  case,  be  taxable.  But  while  we  call  and  treat  the  lease- 
hold as  land,  and  procee<l  in  rem.  against  it  to  judgment,  and 
sell  it,  it  is  nevertheless  but  the  right  of  possession  and  enjoy- 
ment of  the  land  under,  during  and  according  to  the  lease. 
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The  leasehold  estate  is  doubtless  but  a  real  chattel,  and  would 
pass  to  the  executor  or  administrator,  and  such  Avould  be  the 
character  of  mere  fixtures  for  mere  purposes  of  trade,  etc. 
Van  A^ess  ei  al.  v.  Pacard,  2  Pet.  R.  137.  But  still,  the  leg- 
islature may,  and  in  this  case  has,  as  we  think,  impressed  it  with 
the  character  of  land  for  the  purposes  of  assessing  and  collect- 
ing taxes.  It  should  be  against  the  leasehold  interest  as  land, 
that  the  judgments  should  be  rendered.  That,  and  that  alone, 
is  liable  to  sale,  and  should  be  sold  under  the  judgment,  and 
not  the  fee  of  the  land,  which  here  was  not  taxable.  Even  if 
the  fee  were  taxable,  and  payable  by  a  different  owner,  it  is  easy 
and  practicable  to  assess  the  fee  estate,  and  the  leasehold  estate 
separately,  obtain  separate  judgments,  and  make  separate  sales 
of  the  several  interests.  It  is  not  so  simple  and  easy  of  ap- 
praisement and  valuation  as  the  whole  would  be  together,  yet 
it  may  be  done.  The  distinction  between  the  two  estates  is 
made  in  law,  and  preserved  in  administrations,  wills,  deeds,  and 
in  levies  and  sales  on  executions.  We  see  no  sort  of  difference 
in  preserving  and  enforcing  it  in  taxation,  nor  of  treating  the 
leasehold,  by  the  same  remedies  as  the  land,  in  the  enforcement 
of  the  payment  of  the  taxes. 

The  terms  and  phraseology  of  this  judgment  are  too  general 
and  too  broad.  The  assessment  was  upon  the  leasehold  estate 
in  this  lot.  The  judgment  should  have  described  the  same 
estate  or  interest.  By  its  terms,  however,  it  imports  and 
describes  the  whole  estate  or  land.  For  this  error,  the>  judg- 
ment will  be  reversed  and  the  cause  remanded,  to  enable  the 
county  court  to  correct  the  entry,  by  describing  in  the  jiKlg- 
ment,  the  true  estate  or  interest  condemned,  and  ordered  to  be 
sold. 

Judgment  reversed. 


Potter  D.  H.  Goff,  Appellant,  v.  Michael  O'Conner,  Appellee. 

APPEAL  FROM  KANE.       . 

Moore  o-\Aaied  a  house  and  lot ;  be  sold  the  house  to  O'Conner,  and  the  laud  to 
GoflF ;  they  were  both  sold  on  ajudgment  rendered  against  Moore,  priorto  the 
sale  to  Goff  and  O'Conner,  and  Goff  became  the  purchaser  at  sheriff's  sale  : 
Held,,  that  although  Gofl'bad  notice  of  the  sale  of  the  house  to  O'Conner.  at  the 
time  of  the  first  sale,  he  would  hold  the  house  and  land  under  the  sheriff' 's 
deed. 

Buildings  are  prima  facie  part  of  the  land,  and  if  a  party  claims  them  as  personal- 
ty, he  must  show  them  to  be  such. 
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O'CoNNEE  sued  Goff  in  trover  before  a  justice  of  the  peace, 
and  recovered  a  judgment  for  fifty  dollars.  Goff  appealed  to  the 
Circuit  Court.  On  the  trial  in  the  Circuit  Court,  it  appeared  that 
one  Moore,  who  owned  a  lot  of  ground  in  the  ,town  of  Dundee, 
on  which  a  house  was  erected,  sold  the  house  to  O'Connor,  and 
the  land  to  Goff ;  the  house  was  reserved  fi-om  the  sale  to  Goff, 
by  parol  agreement ;  subsequently  the  house  and  lot  were  both 
sold  on  execution,  by  virtue  of  a  judgment  existing  prior  to  the 
sale  to  Goff  and  O'Conner ;  Goff  became  the  purchaser  under 
this  sale  by  the  sheriff.  Goff,  after  his  purchase  under  the 
sherifi's  sale,  refused  to  permit  O'Conner  to  remove  the  building. 
O'Conner  then  brought  trover,  to  recover  the  building. 

There  was  a  trial  before  J.  G.  Wilson,  Judge,  and  a  jury,  at 
the  January  special  term,  1855,  of  the  Kane  Circuit  Court.  Ver- 
dict and  judgment  for  O'Conner,  for  the  sum  of  fifty  dollars- 
Goff  appealed  from  this  judgment. 

E.  S.  Leland,  for  Appellant. 

Herrington  and  Gifford,  for  Appellee. 

ScATES,  C.  J.  We  have  a  precedent  so  similar  in  facts,  and 
so  just  and  appropriate  in  the  principles  laid  down,  in  the  case 
oi  Ho  at  on  v.  Findlaij,  12  Penn.  R.  304,  that  we  have  no  hesita- 
tion in  approving  and  following  it. 

Had  the  Plaintiff  rested  his  case,  or  been  compelled  to  rest 
it  upon  the  question  of  title  derived  from  the  purchase  from 
Moore,  the  equity,  not  to  say  the  law  of  the  case,  Avould  have 
been  clearly  in  favor  of  defendant.  ~  For  Goff  would  have  taken, 
and  did  take,  under  that  purchase,  the  rights  and  interests  as 
they  were  in  Moore.  Moore  had  consented  to  sever  the  house 
from  the  freehold,  by  a  sale  of  it,  and  had  received  payment  of 
the  consideration-money,  while  the  land  and  house  belonged  to 
him.  He  afterwards  sold  the  land  to  Goff,  with  the  full  knowl- 
edge of  the  previous  sale  of  the  house  to  O'Conner,  consequently 
it  would  be  unconscionable  in  Goff  to  set  up  title  to  the  house 
under  his  purchase  from  Moore.  But  this  is  not  the  source  of 
his  title  in  this  case.  William  L.  Knowles  had  recovered  a(  judg- 
ment against  Moore,  which  had  become  a  lien  upon  the  land, 
including  the  house  as  a  part  of  the  land.  Execution  had  been 
issued,  levied,  and  the  land  sold  in  satisfaction  of  that  debt,  to 
P.  R.  Wright.  Goff  found  his  own  title  by  purchase  fi'om 
Moore,  over-reached  and  destroyed  by  the  judgment  title,  as 
well  as  O'Connor's  purchase.  As  between  him  and  O'Conner, 
he  may  well  have  acknowledged  and  respected  O'Connor's  title. 
But  the,  as  well  as  O'Conner,  is  liable  to  lose  all  interest,  by  the 
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paramount  judgment  title.  O'Conner  might  have  bought  that 
paramount  title,  and  taken  the  whole,  without  regard  to  his 
claim  under  the  purchase  from  Moore.  To  secure  himself,  he 
has  bought  in  that  title,  and  now  claims'  under  that  title.  There 
can  be  no  serious  question  raised  in  reference  to  this  title,  such 
as  might  have  existed  between  the  other  tAvo,  derived  by 
different  purchases  of  Moore,  of  separate  parts  of  the  premises. 
If  Knowles  had  a  right  to  sell  the  land  in  satisfaction  of  his 
debt,  without  regard  to  Moore's  sales  of  the  property,  as  he  un- 
questionably had,  then  a  purchaser  at  that  sale,  is  equally,  and 
to  the  same  extent  protected  against  Moore's  acts,  and  his  title 
will  relate  back  to  the  attaching  of  the  judgment  lien.  To  hold 
otherwise,  would  be  to  put  it  in  the  judgment  debtor's  power  to 
alienate  and  destroy  the  means  of  payment,  by  selling  out  the 
land  by  piece  meal.  The  protection  afforded  the  creditor's 
rights  must  equally  extend  to  the  purchaser  under  his  judgment. 
O'Conner  cannot  ask  Gofl"  to  redeem  the  whole  for  his  benefi. 
in  the  part  he  purchased,  nor  demand  of  Goflf,  a  release  of 
that  part,  under  Goff's  purchase  of  the  paramount  title.  :^ 

I  can  but  think  from  the  evidence  and  instructions  asked  on 
both  sides,  that  the  true  question  at  issue,  in  this  case,  was  over- 
looked or  lost  sight  of,  and  an  immaterial  one  submitted  and 
tried.  The  proofs  and  instructions  seem  to  regard  the  ques- 
tion as  depending  upon  the  fact  and  the  laAV,  whether  the  house 
was  a  fixture  to  the  land.  I  do  not  perceive  that  that  question 
arose  or  was  involved  in  the  case.  Houses,  in  common  intend- 
ment of  the  law,  are  not  fixtures  to,-  but  part  of,  the  land.  But 
in  favor  of  trade,  manufactures  and  such  like  motives  of  public 
policy,  as  between  landlord  and  tenant,  executor  or  administra- 
tor and  heir,  etc.,  questions  may  arise,  whether  houses,  etc.. 
erected  for  particular  purposes,  not  connected  with  the  ordinary 
uses  of  the  land,  have  become  part  of  the  freehold  or  not. 
This  does  not  depend,  in  the  case  of  houses,  so  much  upon  the 
particular  mode  of  attaching,  or  fixing  and  connecting  them 
with  the  land  upon  which  thay  stand  or  rest,  as  it  does  upon  the 
uses  and  purposes  for  which  they  wei'e  erected  and  designed. 
Materials  of  which  houses  are  built,  are,  it  is  true,  personal  pro- 
perty, but  by  their  construction  into  a  house,  they  hecome p7Hma 
facie,  at  best,  a  part  of  the  land,  by  intendment  of  law.  So  of 
fence  material,  when  erected  into  a  fence,  and  some  other  simi- 
lar things.  But  it  is  not  so  Avith  all  articles  of  inanimate  per- 
sonalty. It  will  depend  upon  the  question  of  fixture  or  not ; 
and  that  will  depend  upon  the  mode  and  nature  of  the  attach- 
ment, and  whether  made  and  designed  for  permanent  use,  and 
addition,  and  so  that  it  cannot  be  separated  Avithout  injury  to 
the  fi'eehold,  or  whether  for  trade,  etc.,  temporarily.     See  Cook 
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V.  W7iiting,post  480.  But  these  questions  do  not  arise  in  this 
case.  While  the  lot  and  house  were  both  Moore's,  they  were 
unquestionably  real  estate,  and  all  would  have  passed  by  a  deed 
of  the  lot.  While  they  were  thus  in  Moore,  the  lien  of  Knowles' 
judgment,  attached,  and  it  was  not  in  Moore's  power  to  alienate 
the  whole  or  a  part  in  fraud  of  that  judgment.  Moore  might  con- 
ve}^,  subject  to  that  judgment,  or  if  free  from  all  liens,  a  part 
to  one  and  a  part  to  another,  dividing  as  he  please  ;  or  he  might 
sever  a  part  from  the  realty,  and. convert  it  into  personalty,  and 
convey  the  remainder  of  the  realty.  And  so  he  might  sever  a 
fixture.  Bat  the  rule  in  relation  to  fixtures,  etc.,  obtains  in  its 
greatest  strictness,  in  favor  of  vendees,  as  between  them,  and 
renders,  or  those  claiming  under  them,  if  the  property  be  left 
in  a  position  of  doubt,  under  the  terms  of  the  deed.  The  mode 
of  attaching  or  fixing  this  house  to  the  soil,  by  placing  it  upon 
a  loose  stone,  and  a  few  score  chips  laid  upon  the  surface,  has 
but  little  weight  in  my  view,  in  determining  whose  it  should  be. 
I  give  more  weight  to  the  designs,  intentions  and  uses  of  the 
house,  and  the  particular  agreement  under  which  it  was  located 
on  that  lot.  All  difficulty  on  this  branch  of  the  qusetion,  was 
removed  by  Moore's  purchase  of  both,  and  his  use  of  the  house, 
for  a  dwelling  on  the  lot.  But  he  again  attempts  to  sever  it  by 
sale.  Will  a  simple  bargain  and  sale,  and  payment  of  the  pur- 
chase money,  amount  to  such  a  severance  without  other  act,  as 
to  prevent  that  portion  of  the  land,  passing  by  the  general  terms 
of  a  deed  ?  I  should  think  not.  Under  the  view  we  take  of 
the  question  in  the  record,  we  do  not  deem  it  necessary  to  dis- 
cuss this  branch  of  the  inquiry  below,  any  further. 

We  are  of  opinion  that  the  instructions  given  on  behalf  of 
the  plaintiff  below,  and  those  refused  for,  and  the  modifications 
of  those  given  in  behalf  of,  defendant  below,  were  all  erroneous 
as  applicable  to  the  plaintiff's  title,  derived  from  the  judgment 
and  sale  on  execution. 

Judgment  reversed  and  cause  remanded  for  further  trial. 

Judgment  reversed. 


William  H.  Woodward,  Appellant,  v.  William  S.  Blanchard, 

Appellee. 

APPEAL  FEOM  MAESHALL. 

Lands  were  stricken  off  and  forfeited  to  the  State'forthc  non-payment  of  taxes  : 
afterwards  they  were  sold  and  conveyed  by  the  auditor.  Tlie  purchaser  from 
the  auditor  took  possession  and  made  improvements,  and  lie  and  his  vendee  con- 


JUNE  TERM,  1855.  425 


Woodward  v.  Blanchard. 


tinned  in  possession  and  paid  taxes  for  seven  consecutive  years.  ^i?W,  that  tlu; 
atiditor's  deed  is  good  color  of  title,  under  the  limitation  act  of  1839.  IMd, 
also,  that  the  revenue  act,  declaring  the  lands  forfeited  for  the  non-payment  of 
taxes,  is  not  a  penal  provision ,  but  only  makes  the  State  a  purchaser  at  the  tax 
sale. 

Color  of  title  is  a  question  of  law  ;  but  the  good  faith  of  a  party  claiming  under 
it,  is  a  question  of  fact,  to  be  found  and  settled  like  other  facts  in  the  case. 

The  case  of  Irving  v.  Jirownell,  11  111.  R.  402,  partially  dissented  from. 


This  is  an  action  of  ejectment  brought  by  Blanchard  against 
Woodward,  to  recover  the  possession  of  a  lot  of  land  of  which 
Blanchard  claimed  to  be  seized  in  fee,  described  as  lot  number 
two  hundred  and  eighty,  on  the  town  plat  of  the  town  of  Henry, 
in  Marshall  county,  Illinois,  included  in  section  sixteen,  town- 
ship thirteen  north,  of  range  two  east  of  the  fourth  principal 
meridian.  The  declaration  is  in  the  usual  form.  Plea,  the  gen- 
'Cral  issue. 

The  issue  being  joined  at  October  term,  1854,  of  the  Marshall 
<]ircuit  Court,  Leland,  Judge,  presiding,  by  agreement  of  the 
parties,  this  cause  was  submitted  to  the  court  for  trial,  and  a 
jury  waived.  The  court  found  the  defendant  guilty,  in  manner 
and  form  as  in  plaintiff's  declaration  mentioned,  and  that  the 
said  William  A.  Blanchard,  plaintiff,  is  seized  thereof  in  fee 
simple,  and  adjudged  that  the  said  plaintiff  have  restitution  of 
the  said  premises,  in  said  plaintiff's  declaration  mentioned,  from 
the  said  defendant,  and  that  a  writ   of  restitution   issue  therefor. 

On  the  trial  of  this  cause,  the  plaintiff,  Blanchard,  introduced 
as  evidence  a  patent  from  John  Rejmolds,  governor  of  the  State 
of  Illinois,  to  Albert  Reeves,  dated  13th  day  of  August,  1834, 
w^hich  reads  as  follows  : 


••JohnRevnolds,  Governor  of  the  State  of  Illinois, 

To  all  to  whom  these  Presents  shallcome,  Greeting  : 
AVliereas,  it  appears  from  a  return  made  to  the  auditor  of  public  accounts,  by 
Nathaniel  Chamberlain,  school  commissioner  and  agent  of  the  inhabitants  of  Put- 
nam county,  that  in  pursuance  of  the  acts  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  'An  act  authorizing  the  sale  of  sections  numbered  sixteen,  or  such 
Jands  as  may  be  granted  in  lieu  thereof  to  the  inhabitants  of  such  townships,  for  the 
use  of  schools,'  approved  January  22nd,  1829,  and  the  act  amending  the  above 

recited  act,  approved loth,  1831,  and  the  act  approved  March  1st,  1833,  the 

said  school  commissioner  did,  on  the  29th  day  of  April,  1834,  sell  to  Albert  Reeves, 
of  the  county  of  Putnam  and  State  of  Illinois,  a  certain  lot  of  land  lying  in  the 
•county  aforesaid,  being  part  of  section  numljcred  sixteen,  granted  by  the  United 
States  to  the  State  of  Illinois,  for  the  use  of  the  inhabitants  of  township  number 
tliirteen  north , range  two  east  of  the  fourth  principal  meridian ,  containing  eighty 
feet  by  one  hundred  and  sixty  feet  by  survey ,  and  that  the  said  Albert  Reeves  has 

paid  to  the  said  school  commissioner  one  dollar  and cents  for  the  said  lot  of 

laud.  tJie  price  lor  which  the  same  was  so!d. 
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In  consideration  whereof,  the  State  of  Illinois  doth  hereby  grant,  bargain,  sell 
and  convey,  nnto  the  said  Albert  Reeves,  the  lot  of  laud'aforesaid,  -with  the  appur- 
tenances thereof. 

To  have  and  to  hold  the  same  unto  the  said  Albei't  Reeves,  and  to  liis  heirs  and 
assigns  forever,  in  fee  simple,  as  a  sure,  perfect  and  absolute  estate. 

In  tcstimonj'  whereof,  I  have  caused  these  letters  to  be  made  patent. 
[  L.  s.  ]    and  the  great  seal  of  State  to  be  hereunto  affixed. 

Given  under  my  hand  at  Vandalia,  this  13th  day  of  August,  18^54. 
Hy  the  Governor,  JOHN  REYNOLDS. 

(Countersigned,)        A.  P.  Field,  Secretary  of  State. 
J.tMEsB.  Stapp,  Auditor  p.  A."' 

The  defendant  objected  to  said  patent,  as  being  insufficient 
evidence  of  title.  The  court  overruled  the  objection,  and  the 
defendant  excepted. 

The  plaintift"  then  read  in  evidence  a  deed  fi'om  Albert  Reeves 
and  -wife,  dated  September  22d,  1853,  to  him,  the  plaintiff,  for 
the  same  land  described  m  said  patent,  Tvhich  was  admitted 
without  objection.  The  defendant  admitted  he  was  in  possession 
of  said  lot  at  the  time  of  the  commencement  of  this  sitit. 

The  defendant  then  read  in  evidence  a  deed  from  the  auditor 
of  public  accounts,  dated  on  the  24th  day  of  February,  A.  D. 
1846,  to  Chester  S.  Woodward,  which  is  in  the  usual  form,  and 
for  the  premises  in  question,  duly  recorded,  etc.  Plaintiff  ob- 
jected to  the  reading  of  this  deed.  Objection  was  overruled, 
and  the  plaintiff  excepted.  Defendant  offered  in  evidence  a 
deed  from  Chester  S.  Woodward  to  William  Woodward,  the 
defendant,  dated  June  20th,  1852,  for  the  same  land,  w^hich  was 
read  without  objection.  Defendai)t  then  offered  the  collector's 
receipts  for  the  State,  county,  township  and  school  tax  for  the 
years  1847.  1848,  1849, 1850, 1851, 1852, 1853,  upon  said  lot, 
which  were  read  without  objection. 

The  defendant  then  introduced  Ai-chibald  Spence,  who  testi- 
fied that  the  premises  in  cpiestion  have  been  under  improvement 
since  the  year  1845  ;  that  the  lot  has  been  in  possession  of 
Chester  S.  Woodward,  or  William  Woodward,  from  that  time 
until  the  present ;  that  William  Woodward  has  resided  on  said 
lot  for  the  last  three  or  four  years.  This  was  all  the  evidence. 
The  court  adjudged  in  favor  of  the  plaintiff. 

The  defendant  below  excepted  to  the  decision  and  judgment 
of  the  court,  and  brought  the  case  to  this  court. 

B.  C.  Cook,  for  Appellant. 

E.  W.  Hazard,  for  xVppellee. 

ScATEs,  C.  J.  The  defendant  here  recovered  a  judgment  in 
ejectment,  as   plaintiff  below,    upon   such   proof  of  title   as   Ave 
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deem  sufficient,   and  we  do  not  examine  any  of"'  the  objections 
urged  against  it. 

Tlie  only  question  we  propose  to  examine,  is  the  title  of  the 
plaintift'  in  error,  as  set  up  and  insisted  upon  in  the  court  below 
in  his  defense.  We  are  of  opinion  that  the  court  below,  to 
which  the  facts  were  "submitted,  erred  in  finding  the  issue  for 
the  defendant,  and  also  in  the  rendition  of  judgment  upon  that 
finding. 

The  defense  set  up,  Avas  the  statute  of  seven' years'  limita- 
tion, perfecting  title  under  a  deed  from  the  auditor  of  public 
accounts. 

The  lot  in  question  had  been  assessed  for  taxes,  for  the  years 
1839  and  1841,  offered  for  sale  for  non-payment  of  these  taxes, 
and  for  want  of  bidders,  had  been  stricken  off  to  the  State  as 
forfeited.  In  pursuance  of  the  act  of  March  3,  1845,  this  lot, 
with  like  forfeited  lots  and  lands,  was  exposed  to  sale  on  first 
September,  1845,  for  the  taxes  due  on  it,  and  bid  off  by  plaint- 
iff's vender,  Chester  S.  Woodward;  on  February  26,  1846,  the 
auditor  executed  to  him  a  deed,  and  he  conveyed  to  plaintiff, 
January  20,  1852.  C.  S.  Woodward  took  possession  of  the  lot, 
in  the  fall  of  1845,  rented  it  to  a  witness  in  this  case,  who 
plowed  it  up  that  fall,  and  fenced,  cultivated  and  paid  rent  for 
it,  to  C.  S.  Woodward,  in  1846.  It  so  remained  in  the  posses- 
sion of  C.  S.  Woodward  or  his  tenants,  until  he  sold  to  plaint- 
iff, who  took  possession,  and  had  resided  upon  it  for  the  three 
years  last  preceding  the  trial  beloAV.  He  also  proved  the  pay- 
ment of  the  taxes  for  1847  to  1853,  both  inclusive.  Upon  these 
facts,  the  plaintiff  claims,  that  he  was  pi'otected  by,  and  insisted 
upon  the  benefit  of,  the  statute  of  seven  years'  limitation. 

There  are  two  statutes  of  this  State,  fixing  a  period  of  seven 
years'  limitation,  for  the  purpose  of  quieting  and  perfecting 
defective  titles. 

An  examination  of  the  first,  passed  January  17,  1835,  and 
incorporated  into  the  Rev.  Stat.,  1845,  chap.  LXVI,  pp.  349, 
350,  sects.  8  to  11,  inclusive,  entitled  "Limitations,"  will  aid 
us  in  elucidating  the  true  spirit  and  meaning  of  the  second  act, 
approved  March  2,  1839,  and  incorporated  in  the  revision,  chap. 
XXIV,  pp.  104,  105,  sects.  8  to  10,  inclusive,  entitled  "  Con- 
veyances." 

The  first  act,  sects.  8  and  11,  barred  every  "  real,  possessory, 
ancestral  or  mixed  action,  or  writ  of  right."  And  all  "rights 
of  entry  into  any  lands,  tenements  or  hereditaments,  of  whicli 
any  person  may  be  possessed,  by  actual  residence  thereon,  having^ 
a  connected  title  in  law  or  equity^  deducihle  of  record  from  the 
United  States,  or  from  any  public  officer,  or  other  person  au- 
thorized by  the  laws  of  this  State,  to  sell  such  lands  for  the  non- 
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payment  of:  taxes,  or  fi-om  any  sheriff,  marshal  or  other  person 
authorized  to  sell  such  land  on  execution,  or  under  any  order, 
judgment  or  decree  of  any  court  of  record,"  unless  brought  or 
made  ''  within  seven  years  next  ahev  jjossessio?!  being  taken,  as 
aforesaid,"  if  such  resident  possessor  had  such  title  at  the  time 
of  taking  possession ;  if  not,  then  within  seven  years  from  the 
acquisition  of  such  title,  with  che  possession. 

The  provisions  of  this  act  were  added  to  our  existing  statute 
of  twenty  years'  limitation  of  the  same  actions,  and  rights  of 
entry,  substantially  the  same  as  21  Jas.  I,  cap.  XYI. 

The  substantial  difference  between  this  reduced  period  of 
seven  years,  and  the  existing  twenty,  was  in  restricting  it  to 
connected  titles  in  law  or  equity,  deducible  of  record  from 
specified  sources,  and  in  support  of  a  possession  by  actual  resi- 
dence for  seven  years  next  preceding  suit  or  entry,  (sec.  9.) 
When  such  a  possession  had  been  continued  for  that  length  of 
time,  under  such  a  title,  the  party  might  insist  upon  and  protect 
himself  by  the  bar  of  the  statute,  and  was  not  di'iven  to  show 
seizin  or  adverse  possession  for  twenty  years,  with  or  without 
color  or  title.  Neither  of  these  statutes  provided  for  the  exi- 
gencies of  settlers,  in  quieting  possession  and  protecting  titles, 
either  from  patentees,  or  under  tax  or  execution  sales.  Some 
could  not  show  a  connected  title,  others  could  not  deduce  of 
record,  and  many  had  paper  titles,  but  were  not  possessed  by 
actual  residence.  Wanting  either , element,  the  party  was  un- 
able to  use  the  statute  as  a  shield  over  his  possession  or  his 
title,  but  was  left  exposed  for  twenty  years  to  litigation  and 
the  loss,  not  only  of  his  possession  and  title,  but  for  all  his  labor 
and  improvements.  This  state  of  things  greatly  retarded  the 
settlement,  improvement  and  developm3nt  of  the  agricultural 
interests  of  the  State,  and  more  particularly,  in  the  district  for 
military  bounty  lauds.  Viewing  thus  the  provisions  of  the  ex- 
isting laws,  and  the  evil,  we  may  more  readily  comprehend  the 
true  spirit  of  the  proposed  remedy  in  the  act  of  1839. 

By  that  act,  "  every  person  in  the  actual  possession  of  lands 
or  tenements,  under  claim  and  color  of  title,  made  in  good  faith, 
and  who  shall,  for  seven  successive  years-,  continue  in  such 
possession,  and  shall  also,  during  said  time,  pay  all  taxes  legally 
assessed  on  such  lands  or  tenements,  shall  be  held  and  adjudged 
to  be  the  legal  owner  of  said  lands  or  tenements,  to  the  extent 
and  according  to  the  purport  of  his  or  her  paper  title."  This 
time  is  transmissible  with  the  land,  to  a  pui'chaser,  devisee  or 
heir.  Bat  the  9th  section  declares,  that  color  of  title,  made  in 
good  faith,  vrith  the  payment  of  taxes  for  the  same  length  of  time, 
will,  in  like  manner,  ripen  into  a  legal  ownership  to  vacant  and 
unoccupied    lands,    unless    the  person  having  the  better    paper 
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title,  shall  defeat  it  by  the  payment  of  the  taxes,  for  one  or  more 
years  of  the  seven,  or  by  refunding  all  the  taxes,  with  interest, 
at  the  rate  of  twelve  per  cent,  per  annum,  to  the  person  who 
has  paid  them  to  the  State. 

Where  there  is  an  adverse  title,  and  the  owner  is  under 
twenty-one,  insane,  imprisoned,  under  coverture,  or  out  of  the 
United  States,  and  in  their  employment,  or  that  of  this  State, 
the  time  is  extended  to  three  years  after  the  removal  of  the 
disability,  for  the  commencement  of  suit,  or  the  payment  of  the 
taxes,  as  before  provided.  There  is  in  this  act,  not  only  a 
change  in  the  facts,  but  an  evident  intention  to  dispense  with 
part  of  the  requirements  of  the  former  act,  and  relax  the  strict- 
ness required  in  others.  Possession  is  retained  in  one  case,  but 
residence  is  dispensed  with ;  connection  in  the  chain,  to  be  de- 
duced of  record,  and  in  its  deduction  from  specified  sources,  are 
dispensed  with, — in  place  of  them,  claim  and  color  of  title, 
made  in  good  faith,  with  the  payment  of  taxes,  are  substituted, 
as  to  lands  in  possession.  But  as  to  another  class  of  lands, 
vacant  and  unoccupied,  possession  and  claim  are  both  dispensed 
with,  and  the  party  is  only  required  to  show  color  of  title, 
good  faith,  with  the  payment  of  taxes.  Now,  the  statute  has 
explained  both  these  titles  to  be  paper  titles,  by  declaring  that 
lands  shall  be  included  under  them,  "to  the  extent  and  accord- 
ing to  the  j)urport  of  his  or  her  paper  title."  and  by  allowing 
those  who  may  have  "  a  better  paper  title  to  said  vacant  and 
unoccupied  land,"  to  defeat  the  bar  by  limitation,  by  paying  the 
taxes  for  one  or  more  years  of  the  seven,  and  within  that 
period. 

We  find  thus,  in  this  statute,  a  very  material  change  made  in 
the  existing  provisions  of  the  law,  in  relation  to  the  evidences 
of  paramount  title,  and  the  acts  and  facts  necessary  to  constitute 
and  show  it.  Former  statutes  of  limitation  gave  the  possessor 
a  shield  to  protect  himself  against  actions  at  laAV,  and  rights 
of  entry.  This  statute,  if  literally  understood,  gives  him  a 
sword;  for  it  declares  that  he  "  shall  be  (held  or  deemed  and) 
adjudged  to  be  the  legal  owners 

We  arc  not  able  to  distinguish  the  facts  in  the  record,  estab- 
lishing plaintiff 's  title  in  this  case,  from  the  facts  required  by 
the  statute,  to  constitute  ownership.  And  this  might  be  true, 
as  a  result  under  the  statute,  even  though  the  revenue  law, 
under  which  the  lands  were  declared  forfeited  to  the  State,  for 
the  non-payment  of  the  taxes,  was  unconstitutional  and  void, 
as  a  penal  pi'ovision  to  effect  such  a  divestiture  of  private  pro- 
perty. We  do  not  deem  it  essential,  in  the  discussion  and 
decision  of  this  case,  to  inquire  into  the  meaning  of  forfeiture, 
as  used  in  the  revenue  law,  under  which  the  State  claimed  title. 
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nor  into  the  constitutionality  of  such  provisions.  Most  acts  of 
limitation,  if  not  all,  in  relation  to  entries  upon,  and  suit  for 
possession  of  title  to  lands,  are  based  and  proceed  upon  the 
implied  assumption  that  the  possession  and  title  commenced  in 
Avroug,  and  are  defective  and  insufficient  to  establish  title  of 
themselves,  without  the  aid  of  the  statute  to  sustain  them. 
And  in  this  view  of  such  statutes,  it  has  been  held,  that  the 
Yendee,  under  a  fraudulent  deed,  might  insist  upon  the  statute, 
if  he  Avere  not  implicated  in  the  fi'aud. 

We  .are,  therefore,  under  this  defense,  not  driven  to  the 
springs  or  sources  of  title,  to  inquire  if  they  be  genuine  and 
pure,  nor  to  the  successive  channels  through  which  it  may  pass, 
for  the  purpose  of  removing  obstructions  to  or  defects  in  its 
toui'se,  cuiTcnt  and  transmission.  But  we  come  at  once  to  the 
party  defendant,  to  inquire  if  he  had  a  claim  and  color  of  title 
with  his  possession  at  the  beginning  of  this  period,  if  they  were 
made  in  good  faith,  and  his  possession  has  been  continued  and 
accompanied  by  the  payment  of  taxes  for  seven  successive  years. 
What  is  claimed  ?  The  act  of  taking  possession,  if  other- 
wise unexplained,  will  be  referable  to  the  paper  title,  and 
understood  making  claim  under  it.  Color  of  title  may  be 
made  through  conveyances,  or  bonds  and  contracts,  or  bare 
possession,  under  parol  agreements.  Nor  is  it  at  all  important 
whether  the  title  be  weak  or  strong,  under  general  statutes. 
For  color  of  title  is  required  to  establish  an  adverse  possession 
for  the  operation  of  the  statute,  which  commenced  hj  the  dis- 
seizin of  the  rightful  owners,  with  a  claim  of  the  land. 

But  our  statute  requires  this  color  of  title  to  be  accompanied 
by  a  written  evidence,  a  "  paper  title,"  and  an  act  or  motion  of 
the  mind.  It  must  be  in  good  faith,  honestly.  Defects  in  the 
title  may  not  be  urged  against  it,  as  destroying  "color;"  but 
at  the  same  time  might  have  an  important  and  legitimate  influence 
in  showing  a  want  of  confidence  and  good  faith,  in  the  mind  of 
the  vendee,  if  they  were  known  to  him,  and  he  believed  the 
title  therefor  to  be  fraudulent  or  void.  What  is  color  of  title 
is  matter  of  law,  and  when  the  facts  exhibiting  the  title  are 
shown,  the  court  will  determine  whether  they  amount  to  color 
of  title.  But  the  good  faith  of  the  party  in  claiming  under 
such  color,  is  purel}'  a  question  of  fact,  to  be  found  and  settled 
as  other  facts  in  the  case. 

We  can  entertain  no  doubt  in  this  case  that  the  auditor's 
deed  to  the  purchaser,  at  the  tax  sale,  is  color  of  title  in  Wood- 
ward, in  the  true  intent  and  meaning  of  this  statute,  and  with- 
out regard  to  its  intrinsic  worth  as  a  title,  and  without  regard 
to  the  constitutionality  of  the  laws  under  which  it  was  derived. 
We  have  as  little  reason  to  doubt  the  sincerity,  honesty  of  pur- 
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pose,  and  good  faith  of  Woodward,  in  believing  it  to  be  a  good 
title,  and  taking  the  possession,  and  paying  the  taxes  nnder  it, 
relying  upon  it  for  his  title. 

We  are  aware  that  these  views  do  not,  nor  are  we  able  to 
accord  fully  with  all  the  reasoning  of  this  court  in  Irving  v. 
Brownell,  11  111.  412,413,  in  the  construction  of  the  act  in  rela- 
lation  to  claim  and  color  of  title.  We  had  long  had  the  protec- 
tion of  a  statute  of  limitation  of  twenty  years,  which  protected 
all  who  had  possession  claiming  adversely,  all  who  had  posses- 
sion under  color  of  title,  and  this  color  of  title  was  derivable  by 
deed  or  contract  Avith  a  trespasser  or  disseizor  in  possession, 
and  all  who  had  only  n  jjrima  facie,  or  other  defective  title, 
with  possession.  In  construing  this  old  statute,  in  England,  and 
in  the  United  States,  the  courts  had  settled  judicially,  what 
would  be  adverse  possession,  and  what  was  claim  and  color  of 
title.  These  expressions  had  a  pretty  clear,  definite  and  fixed 
meaning  in  law.  To  provide  for  cases  and  circumstances  not 
adequately  protected  by  a  limitation  of  twenty  years,  the  legis- 
lature reduced  the  period  to  seven  years,  but  confined  it  to 
special  cases  ;  to  those  w^ho  actually  resided  on  the  land  under 
a,  connected  title,  deducible  of  record  from  the  United  States, 
or  this  State  direct,  or  under  sales  for  taxes,  or  on  judgments, 
decrees,  orders,  or  executions.  This  act  would  extlude  a  great 
number  of  persons  embraced  by  the  former  act,  having  adverse 
possession,  and  having  various  grades  of  defective  titles,  and 
color  of  title  ;  some  not  having  actual  residence,  and  others  not 
having  connected  titles,  traceable  by  record  to  the  specified 
sources.  Under  these  circumstances,  the  act  of  1839  was 
passed,  enlarging  the  scope  of  the  act  of  1835,  or  the  seven 
year  limitation,  to  all  who  might  have  actu-al  possession  without 
residence ;  all  who  might  have  claim  and  color  of  title,  made  in 
good  faith,  although  it  might  not  be  connected  or  deducible  of 
record  from  the  particular  sources,  upon  their  adding  to  these 
old  grounds  of  bar,  the  payment  of  taxes  for  the  time,  and 
showing  the  color  of  title  by  writing.  It  affords  no  evidence, 
to  my  mind,  that  the  legislature  intended  to  change  the  meaning 
of  color  of  title,  as  settled  under  the  limitation  of  twenty  years, 
to  a  higher  grade,  or  pri7na  facie  title,  but  rather  to  extend  the 
protection  of  the  shorter  period  over  another  large  class  of  the 
cases  left  alone  to  the  protection  of  the  longer  period.  I  am 
not  able,  therefore,  to  draw  from  the  language  of  the  act,  nor 
from  the  circumstances  under  which  it  was  passed,  any  infer- 
ence or  conclusion  that  "  claim  and  color  of  title""  were  used, 
or  intended  to  be  used,  in  any  other  sense  than  that  known,  used 
and  settled  under  the  existing  acts  of  limitation.  If  this  reason- 
ing and  its  conclusion  be  correct,    the  same  kind  of  claim  and 
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color,  if  in  paper  title,  supported  and  accompanied  by  actual 
possession  and  the  payment  of  all  taxes  legally  assessed,  for 
seven  years,  strengthened  by  good  faith  or  honest  belief  of  the 
party  that  he  had  title,  or  in  such  title  as  he  has,  will  protect 
the  party  in  the  seven,  as  they  would  under  the  twenty  years, 
without  these  additional  facts.  Such,  we  think,  was  the  charac- 
ter of  title,  or  color  intended,  and  fixed  by  the  act  as  matter  of 
law.  The  state  of  mind  of  the  party  in  relation  to  such  title, 
was  an  existing  truth,  which  must  be  ascertained  and  found  as 
a  fact  in  the  cause.  Many  independent  facts  and  surrounding 
circumstances  may  be  admissible  in  evidence,  and  legitimately 
considered  as  establishing  or  impeaching  the  state  of  mind  in 
its  good  faith,  honest  belief  or  trust  in,  or  dependence  upon 
such  title. 

Among  the  rest,  we  may  enquire  into  the  general  intelligence 
or  ignorance  of  the  party,  and  particularly  in  relation  to  the 
principles  of  law  on  questions  of  title,  and  into  such  defects  and 
facts  as  were  brought  to  his  knowledge,  and  thus  form  some  sort 
of  judgment  or  conclusion  as  to  how  they  should  and  did  affect 
the  mind  of  the  claimant,  and  influence  his  motives.  I  see  but 
one  difference  between  this  and  another  class  of  cases,  in  the 
principles  that  govern  the  inquiry  into  the  extent,  motive,  state, 
or  good  faith  of  the  party.  The  policy  of  the  law  will  not 
receive  actual  ignorance  of  it,  as  an  excuse  or  defense  in  doing 
acts  denounced  by  it  as  criminal,  but  will  impute  a  knowledge 
of  it  to  every  man,  and  hold  him  accountable  accordingly. 
And  this  is  a  policy  that  cannot  be  altered  by  actual  ignorance 
in  fact,  although  every  one  who  hears  the  facts  may  be  compelled 
to  believe  the  party  ignorant.  And  the  party  is  as  definitely 
concluded  from  denying  the  intents  and  motives  resulting  from 
this  imputed  knowledge,  as  he  is  in  denying  the  fact  of  knowl- 
edge. These  principles  do  not  apply  universally,  nor  in  their 
inflexible  strictness,  to  questions  of  property  or  title.  An  arti- 
ficial system  of  constructive  notice  has  been  introduced  by  pos- 
itive statutes,  in  relation  to  recording  title  deeds.  But  this  is 
made  to  operate  upon  the  naked  fact,  without  regard  to  intention 
or  motive  of  the  party  charged  with  the  consequences  resulting. 
So  a  retention  of  the  possession  of  a  thing  sold,  has,  by  some 
decisions,  been  deemed  conclusive  evidence  of  fi-aud,  under  the 
statute  of  frauds.  If  "  good  faith"  is  to  be  tested  by  ^  prima 
Jacie  title,  in  order  to  make  "claim  and  color,"  we  apprehend 
the  uncertainty  might  be  as  great,  and  the  rule  almost  as  variant 
and  changeable  as  the  man,  or  the  mind  and  capacities  called  to 
apply  it.  "  Good  faith"  is  doubtless  used  here  in  its  popular 
sense,  as  the  actual,  existing  state  of  the  mind ;  whether  so 
from  ignorance,    scepticism,  sophistry,   delusion,  fanaticism,  or 
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imbecilitj,  and  without  regard  to  what  it  should  be  from  giveu 
legal  standards  of  law  or  reason.  So  I  understand  the  current 
of  decisions  upon  these  and  similar  questions  of  acts,  under 
statutes  of  limitations.   (<z) 

To  sustain  these  views,  a  reference  to  some  of  the  decisions 
may  not  only  be  profitable  but  satisfactory  ;  for  it  is  ever  desir- 
able, not  only  that  statutes  should  be  construed  in  their  true 
spirit  and  meaning,  but  that  the  construction  should  be  acqui- 
esced in  by,  and  satisfactory  to,  those  to  be  afiected  by  it. 

Before  the  English  statute  of  limitations,  it  was  held  in  Had- 
fordv.  Harhyn^  2  Cro.  Jac.  122,  that  a  plea  of  justification  in 
trespass  for  taking  goods  was  bad,  because  it  showed  that  the 
plaintifi"  claimed  them  by  color  of  a  deed  of  gift  from  a  third 
person,  which  was  good  color.  So,  in  trover,  a  special  plea 
was  bad  which  showtd  that  the  vendor  retained  possession  after 
sale,  and  resold  them  to  plaintifi",  and  delivered  possession. 
Austin  V.  Austin,  2  Cro.  Jac.  319. 

A  grant  from  the  State  was  held  to  be  color  of  title,  and  color 
and  claim  under  it  is  adverse,  and  a  possession  under  such  8 
title  for  seven  years,  would  be  good  under  the  statute  of  limita- 
tion. Moody  V.  Flemins;^  4  Ga.  R.  118.  This  is  equally  true 
Avhether  the  grant  be  voidable  or  void  ;  ibid.  118, 120.(6)  The  bar 
of  the  statute  is  acknowledged  to  originate  in  wrong,  (^Brad- 
street  V.  Huntington,  5  Pet.  U.  S.  R.  446,)  and  so  a  deed  void 
for  the  fraud  of  the  vendor,  may  still  give  color  of  title  to  an 
adverse  possession  in  a  vendee  not  implicated  in  the  fraud,  to 
support  and  protect  him  under  the  statute  of  limitations.  Gregg 
V.  Lessee  of  Say  re  ^  and  wife,  8  Pet.  R.  253.  And  this  principle 
is  again  I'epeatcl  by  the  Supreme  Court  in  Lessee  of  Ewing  v. 
Burnett,  11  Pet.  R.  53,  54,  that  color  of  title  may  be  derived 
from  a  void  deed.  Angell  on  Limitations,  435.  It  is  carried, 
if  possible,  further  in  Massachusetts,  where  a  parol  gift  of  land 
is  held  to  be  sufficient  title  to  support  an  adverse  possession. 
Sumner  v.  Stevens,  6  Met.  R.  337  ;  2  Met.  R.  32.  The  prin- 
ciple, as  laid  down  in  8  and  11  Peters,  seems  to  be  sustained  in 
Dtnexden,  Saxon  et  alY.  Hunt,  1  Spencer  R.  493.  Although 
the  grantee  may  be  under  a  mistake  in  supposing  his  grantor  had 
title,  yet  such  conveyance  may  confer  good  color  of  title  upon 
him,  Bogardus  v.  Trinity  Church,  ^Vmga  R.  200.  The  doc- 
trine laid  down  by  the  courts  in  New  York  is  quite  as  broad  as 
in  the  cases  above,  in  relation  to  void  and  defective  titles  being 
sufiicient  color  to  support  an  adverse  possession.  And  the  rule 
in  relation  to  notice  sufficient  to  put  a  party  upon  inquiry,  deos 
not  apply  to  purchasers  who  claim  under  the  statute  of  limit- 
ations. Clapp  V.  Bromaghaix,  9  Cowen  R.  558.  An  executory 
agreement  will  support  possession  as  adverse,  and  may  give  color. 

(a)  Mc'Connell  vs.  Street,  17  JIl.  R.  2r>4  aud  notes. 

(b)  Beaver  v.s.  Taylor,  1  Wal.  U.  S.  K.  Gil;  PUlow  vs.  Roberts,   13  How.  U.  S.  K. 
472;  Bailey  vs.  Doolittle,  24  \\\    \\    579;  and  00  111.  R.  325;  S-j  Id.  301 . 

28 
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Ibid.  556.     See  Jacksonx.  Todd,  2  Caine's  R.  183  ;  Jackson  v. 
Harder,  4  John.  K  208.    (a) 

The  same  doctrine,  in  relation  to  color,  or  the  character  of  a 
title  necessary  to  show  adverse  possession,  and  to  protect  a  pos- 
session under  the  statute  of  limitations,  is  recognized  and  adopted 
in  Kentucky.  Biggs,  etc.,  v.  Doohy,  etc.,  7  B.  Monroe,  238. 
239  ;  Taylor  v.  Bucknor,  2  A.  K.  Marsh.  R.  V6  ;  Roberts  et  al. 
V.  Sanders,  3  ibid.  29. 

The  same  general  principles  and  distinctions  are  recognized 
in  Pennsylvania.  Overfield  v.  Christie  el  al.,  7  Serj.  and  Raw. 
174  ;  McCall  v.  A^eely,  3  Watt's  R.  70  ;  Lawrence  v.  Hunter. 
9  Watt's  R.  73  ;  Watson  v.  Gregg,  10  Watt's  R.  295  ;  .^sh  v. 
Ashton,  3  Watt's  and  Serj.  R.  513  ;  Patterson  v.  Reigle,  4  Penn. 
State  R.  204  ;  Waggoner  v.  Hastings,  5  Penn.  State  R.  302  : 
Dike  man  v.  Parish,  B  Penn.  State  R.  219  :  Fitch  v.  Marsh,  8 
Penn.  State  R.  507. 

Many  additional  authorities  might  be  added  in  support  of  the 
same  principles.  Many  of  the  decisions  have  been  upon  claim 
and  color  of  title  made  under  statutes  of  limitation,  reducing  the 
periods  to  two,  five  and  ten  years,  etc.,  and  under  which,  claim 
and  color  of  title  have  been  discussed  and  treated  as  the  same, 
that  it  was  under  the  statutes  of  twenty  years.  I  have  met 
no  authority  that  would  require  a  different  construction.  Gen- 
eral principles  would  not  only  justify,  but  require  us  to  say 
that  the  legislature  intended  to,  and  did,  use  the  terms  in  their 
common,  legal  and  fixed  sense,  as  settled  by  decisions. 

So  in  relation  to  the  rule  of  construction,  in  reference  to  the 
••  good  faith  "  or  intention  of  the  party,  the  same  remarks  will 
apply,  and  the  authorities  in  part  above  referred  to,  will  sustain 
the  rule  here  laid  down.  I  have  not  time,  under  present  circum- 
stances, to  make  particular  references  on  this  branch  of  the  sub- 
ject. 

We  would  be  understood,  in  referring  to  the  eighth  section, 
as  construing  it  as  a  shield  of  protection,  as  set  up  in  this  case. 
The  ninth  section  has  been  referred  to  for  illustration,  and  not 
for  its  construction. 

The  claim  and  color  of  title  by  the  auditor's  deed,  we  hold  to 
be  suflicient  under  our  statute  ;  and  there  is  nothing  in  the  record 
impeaching  the  good  faith  in  which  this  title  was  claimed  by  his 
plaintiff  and  his  grantor.  He  is  therefore  entitled  to  defend  the 
possession  against  the  entry  and  action  of  defendant,  having 
•continued  the  same  for  seven  consecutive  yeas,  without  the  pay- 
nent  of  taxes. 
•Judgment  reversed  and  cause   remanded  for  a  new  trial. 

Judgment  reversed. 

ia)     McBrido.  vs.  Watt,  23  Ul.  R.  511:  and  note  h  on  page.  ante.  m. 
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Caton,  J.,  DISSENTING.  I  am  not  prepared  to  depart  from 
the  rule  laid  down  by  this  court,  in  the  case  of  Irving  v. 
Brownell,  11  111.  I  concurred  in  that  decision  from  a  conviction 
of  its  correctness,  and  I  cannot  now  say,  that  the  rule  there  laid 
down  for  the  resolviag  ol;  the  question  of:  the  bona  ^/iiles  of  the 
party  claiming  to  defend  his  possession,  is  erroneous.  There  is 
some  degree  of  certainty  and  reliability  under  that  rule.  By 
the  other,  everything  is  set  afloat,  and  juries  will  be  called  upon 
to  try  the  intellectual  capacities  and  legal  attainments  of  parties. 

He  who  purchases  of  a  party  who  has  been  in  possession  for 
five  of  the  seven  years,  must  not  only  examine  the  title  which 
he  is  purchasing,  and  be  convinced  of  its  genuineness,  but  he 
must  inquire  into  the  intelligence  and  legal  learning  of  his  gran- 
tor, and  determine,  at  his  peril,  whether  he,  too,  believed  the 
title  to  be  good  ;  and  if,  upon  a  trial  of  title,  he  should  appear 
to  have  been  mistaken,  and  it  should  also  appear  that  his  grantor 
was  not  as  credulous  as  himself,  he  will  lose  the  benefit  of  the 
adverse  possession  of  his  grantor  ;  for  I  take  it,  that  the  pos- 
session held  in  bad  faith,  would  not  enure  to  the  benefit  of  the 
bona  fide  grantee. 

It  is  true  that  this  difficulty  must  always  exist,  to  some  extent, 
under  this  statute,  but  it  will  be  much  less  embarrassing,  under 
the  rule  first  laid  down,  than  under  one  more  lax.  I  must  hesi- 
tate to  concur  on  this  point. 


Alfred  Cooper,  et  al.,  Appellants,  v.  John  E.   McClun  et  al. 

Appellees. 


APPEAL!  FROM  McLEAN. 


While  courts  of  equity  \aW  not  enforce  the  acceptance  of  a  ti-ust,  they  will ,  when 
it  is  assumed,  enforce  a  faithful  execution  of  it,  for  the  preservation  of  rights 
depending  upon  and  derivable  from  it. 

A  failing  debtor  has  a  right  to  prefer  one  creditor  to  another,  by  an  assignment 
of  his  assets,  if  he  does  so  in  good  faith, 

A  left  a  promissory  note  with  li,  for  collection,  out  of  the  proceeds  of  which- 
when  collected,  he  was  to  pay  C.  and  such  otliers  as  A  should  designate.  A 
afterwards  directed  thatB  sliould  pay  C,  and  certain  other  parties,  naming  D* 
among  them.  B  was  garnisheed,  and  answered,  stating  the  facts,  and  wa.* 
ordered  to  pay  the  money  in  his  hands,  collected  on  the  note,  to  other  parties 
than  those  to  whom  he  promised  to  pay  the  proceeds  of  said  note.  HdJ.  on  a 
bill  filed  by  C.  that  he  held  the  said  note  in  trust  for  C,  and  that  he  could  not 
excuse  himself  for  not  accounting  to  C,  by  reason  of  the  garnishee  procesA^ 
and  the  subsequent  orders  growing  out  of  it. 
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On  the  5tli  of  Marcli,  1853,  plaintiffs  in  error,  complainants 
below,  filed  a  bill  in  chancery,  in  the  words  and  figures  follow- 
ing, to  wit : 

"Your  complainants,  Alfred  Cooper,  Benton  F.  Henderson, 
and  Franklin  Cooper,  partners,  under  the  name  and  style  of 
Cooper,  Henderson  &  Co.,  would  represent,  that  George  W. 
Sandford  and  Adam  Booth,  partners,  trading  under  the  name 
and  style  of  G.  W.  Sandford  &  Co.,  on  the  28th  day  of  March, 
1851,  by  their  promissory  note  bearing  that  date,  made  part 
hereof,  marked  '  A,'  promised  six  months  after  the  date  thereof, 
to  pay  to  the  order  of  complainants,  at  the  bank  of  Missouri,  in 
St.  Louis,  with  current  rate  of  exchange,  three  hundred  and 
seventy-eight  dollars  and  sixty-eight  cents,  without  defalcation, 
for  value  received ;  which  said  note,  on  the  1st  day  of  October, 
1851,  was  duly  presented  and  protested,  for  non-payment,  by 
Mann  Butler,  notary  public,  as  -will  appear  from  his  certificate, 
made  part  hereof,  marked  '  B' ;  and  the  said  makers  thereof 
have  hitherto  failed  and  neglected  to  pay  the  same,  or  any  part 
thereof,  to  complainants  or  to  their  order,  and  the  same,  with 
the  interest,  cost  of  protest,  etc.,  remains  due  and  wholly  unpaid. 

Complainants  further  charge,  that  on  the  29th  of  October. 
1851,  Adam  Booth,  one  of  the  members  of  the  firm  of  G.  W. 
Sandford  &  Co.,  transferred  to  John  E.  McClun,  a  note  of  hand 
on  N.  B.  Newman  k  Co.,  dated  1st  September,  1851,  due  fom- 
months  from  date,  calling  for  nine  hundred  and  ten  dollars,  for 
the  purpose  and  consideration  of  securing  the  payment  of  said 
debt  of  G.  W.  Sandford  &  Co.  to  complainants  and  others,  and 
the  said  John  E.  McClun  executed  and  delivered  a  written 
receipt,  in  substance  as  follows,  viz.  : 

'*  Received,  Bloomiugtou,  October  29, 1851^  of  Adam  Booth,  one  uote  of  hand 
on  N.  B.  Newman  tt  Co.,  dated  September  Ist,  1851,  four  months  from  date,  and 
calling  for  §)910,  which  I  am  to  hold  as  collateral  security  for  a  debt  due  by  said 
Booth,  Sandlord  &  Co.  to  Anderson  and  Sliultz,  and  others,  and  when  paid,  1  am 
to  apply  the  same  to  the  payment  of  said  Anderson  and  Shidtz,  of  Thiladelphia , 
and  others  that  3Ir.  Booth  may  designate.  J.  E.  McCLUN." 

And  afterAvards,  to  wit:  on  the  10th  day  of  December, 
1851,  said  Adam  Booth  directed  and  designated  that  the  pro- 
ceeds of  said  note  should  be  applied,  first,  to  the  payment  of 
the  debt  of  Anderson  and  Shultz,  against  G.  W.  Sandford  &; 
Co.,  and  secondly,  to  the  payment  of  complainant's  said  note 
against  said  G.  W.  Sandford  &  Co.,  after  which,  the  whole  of 
the  balance  to  W.  H.  Brown  &  Co.  ;  and  the  said  John  E. 
McClun  made  a  wiitten  indorsement  to  that  effect  on  the  back 
of  said  receipt,  substantially  as  follows  : 
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"In  accordance  with  the  instruction  of  Mr.  Booth,  now  given  me  by  him,  I  will 
pay,  from  the  proceeds  of  the  within  described  note  on  N.  li.  Newman  &  Co. , 
when  the  same  is  collected,  as  follows ,  viz. :  1  will  first  pay  the  whole  of  the  debt 
due  to  Anderson  and  Shultz,  of  Philadelphia  ;  secondly,  I  will  pay  a  claim  due 
by  Sandford  &  Co.  to  Cooper,  Henderson  &  Co.,  (written  Cooper,  Anderson  & 
Co.,  through  a  mistxke, )  of  Philadeljihia,  supposed  by  Mr.  Booth  to  be  about 
$360;  after  which.  I  will  pay  the  whole  of  the  balance  to  W.  H.  Brown  &  Co. , 
of  Philadelphia.  JOHN  E.  McCLUN. 

December  10,  1851." 


A  copy  of  wliicli  said  receipt  and  indorsement  thereon  is 
made  part  hereof,  marked  '  C.' 

'■  if  Your  complainants  charge  tliat  the  'claim  supposed  by  Mr. 
Booth  to  be  about  $36  J,'  as  expressed  in  said  indorsement,  is 
the  said  note  of  three  hundred  and  seventy-eight  dollars  and  sixty- 
eight  cents,  due  from  said  G.  W.  Sandford  &  Co.,  to  complain- 
ants, and  made  part  of  this  bill  as  exhibit  'A,'  and  it  was  to 
secure  the  payment  of  that  note  second  in  order  to  the  debt  of 
Anderson  and  Shultz,  that  said  directions  were  given,  and  said 
written  indorsement  made  ;  and  your  complainants  charge  that 
by  the  terms  of  said  receipt,  and  the  indorsement  thereon,  the 
said  John  E,  McClun  obligated  himself  to  pay  to  the  complain- 
ants their  said  note  and  interest,  before  he  applied  any  part  of 
the  proceeds  of  the  Newman  note  to  payment  of  W.  H.  Brown 
&  Co.,  or  any  other  creditors  of  G.  W.  Sandford  &  Co.,  except 
Anderson  and  Shultz.  Your  complainants  further  charge  that 
the  said  John  E.  McClun  collected  the  Avhole  of  said  note  on  N. 
B.  Newman  &  Co.,  nine  hundred  and  ten  dollars,  with  interest 
from  1st  September,  1851,  and  by  said  an-angement  he  was 
ci-eated  a  trustee,  and  bound  himself  by  said  writing  to  execute 
the  trust,  and  he  received  and  held  the  proceeds  of  said  New- 
man note  in  trust,  first,  to  pay  the  debt  to  Anderson  and  Shultz, 
(which  the  complainants  charge  did  not  exceed  two  hundred 
dollars,)  and  secondly,  to  pay  said  debt  to  complainants. 

And  your  complainants  charge  that  an  equity  and  right  to  the 
funds  in  said  John  E.  McClun's  hands,  were  thereby  created  in 
favor  of  said  Anderson  &  Shultz,  and  complainants,  prior  and 
paramount  to  the  claims    of    others.      And    your    complainants 

further  charge,  that  on day  of  ,  1851,  and  at  sundr}- 

subsequent  times,  they  presented  their  said  note  to  said  John  E. 
McClun  for  payment,  and  demanded  that  he  shouLi,  out  of  the 
said  funds  in  his  hands,  settle  their  claim ;  and  your  complain- 
ants charge,  that  after  paying  the  debt  to  said  Anderson  & 
Shultz  he  had  more  than  sufficient  of  the  proceeds  of  the  New- 
man note  in  his  hands  to  satisfy  complainants'  said  debt,  but 
said  McClun  has  hitherto  failed,  neglected  and  refused  to  com- 
ply with  his  said  obligation  and  undertakings  to  pay  complain- 
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ants'  said  debt  as  aforesaid,  has  violated  the  trust  which  was  in 
good  faith  reposedin  him,  and,  as  a  pretext,  alleges,  that  he  has 
paid  out  the  means  in  his  hands  to  said  W.  H.  Brown  &  Co., 
and  others  who  had  no  right  to  receive  it-,  and  which  course  was 
in  direct  conflict  with  the  letter,  spirit  and  intention  of  said 
agreement,  and  for  which  said  McClun  should  be  held  personally 
responsible  to  your  complainants,  as  said  Brown  &  Co.  were  only 
entitled  to  receive  the  balance  of  said  funds  after  complainants' 
said  debt  was  paid. 

Your  complainants  charge  further,  that  said  G.  W.  Sandford 
&  Co.  are  non-residents  and  insolvent,  and  they  have  no  other 
means  of  making  their  said  debt  only  as  provided  for  them  in 
said  agreement ;  wherefore,  as  your  complainants  are  Avithout 
remedy  at  law,  and  only  relievable  in  equity,  they  pray  your 
honor  to  take  cognizance  of  their  cause,  and  grant  them  the 
appropriate  relief,  and  to  the  end  that  justice  may  be  done,  they 
make  the  said  John  E.  McClun,  George  W.  Sandford  and  Adam 
Booth,  partners,  trading  under  the  name  and  style  of  G.  W. 
Sandford  and  Co.,  William  H.  Brown,  Isaac  C.  Jones,  Jr.  and 
William  H,  Howell,  partners,  trading  under  the  name  and  style 
of  W.  H.  Brown  &  Co.,  and  Anderson  &  Shultz,  Avhose  indi- 
vidual names  are  unknown  to  your  complainants,  defendants  to 
this  bill,  and  required  to  answer  the  same  on  oath,  and  on  final 
hearing,  that  said  trust  be  specifically  executed  and  enforced, 
and  that  said  John  E,  McClun  be  ordered  and  decreed  to  pay 
your  complainants'  said  note,  three  hundred  and  seventy-eight 
dollars  and  sixty-eight  cents,  with  interest  from  the  28th  Sep- 
tember, 1851,  till  paid,  and  cost,  and  the  costs  of  this  proceed- 
ing, or  for  general  relief,  for  the  people,  writ  of  summons,  &c." 

The  note  filed  with  the  bill  as  exhibit  "A."  is  in  the  words 
and  figures  following,  to  wit : 

"  $378.G8.  Philadelphia,  March  28,  1851. 

Six  months  after  date,  we,  the  subscribers,  residing  in  Bloomington,  Illinois, 
promise  to  pay  to  the  order  of  Cooper,  Henderson  &  Co.,  at  the  Bank  of  Missouri, 
in  St.  Louis,  with  current  rate  of  exchange,  three  hundred  and  seventy-eight 
dollars  and  sixty-eight  cents,  without  defalcation,  for  value  received. 

G.  W.  SANDFORD  &  CO." 

The  receipt,  filed  with  the  bill  as  exhibit  "  C."  is  in  the  words 
and  figures  following,  to  wit : 

*'  Received,  Bloomington,  October  29,  1851,  of  Adam  Booth,  one  note  of  hand 
on  N.  B.  Newman  &  Co.,  dated  September  1st,  1851,  four  months  from  date,  and 
calling  for  $910,  which  I  am  to  hold  as  collateral  security  for  a  debt  due  by  said 
Booth  and  Sandford  &  Co.  to  Henderson,  Shultz  and  others,  and,  when  paid,  I 
am  to  apply  the  same  to  the  payment  of  said  Anderson  and  Shultz,  of  Philadel- 
phia, and  others  that  Mr.  Booth  may  designate.  J.  E.  McCLUN." 
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"  In  accordance  with  the  iustructions  of  Mr.  Booth,  now  given  ine  by  him,  I  will 
pay  from  the  proceeds  of  the  witliin  described  note  on  N.  B.  Newman  &  Co.,vvhcn 
the  same  is  collected,  as  follows,  viz  :  I  will  first  pay  the  whole  of  the  debt  due 
to  Anderson  ifeShultz,  of  riiiladflphia;  secondly,  I  will  pay  a  claim  due  by  Sand- 
ford  &  Co.  to  Cooper,IIeuderson  &  Co.,  of  Philadelphia,  supposed,  by  Mr.  Booth, 
to  be  about  $oG0 ;  after  which  I  will  pay  the  vvhole  of  the  balance  of  the  proceeds 
of  said  note  to  W.  H.  Brown  &  Co.,  of  Philadelphia. 

Docember  10,  1851.  J.  E.  McCLUN."- 

At  tlie  April  term,  1853,  of  the  McLean  Circuit  Court,  the 
following  order  was  made,  to  wit : 

"And  now  come  the  complainants,  by  their  solicitors,  and 
pray  the  court  here  that  the  defendants  may  be  ruled  to  answer 
in  sixty  days ;  and  it  appearing  to  the  court  here  that  the  de- 
fendant, John  E.  McClun,  has  been  regularly  served  with  process 
herein,  and  that  publication  has  been  duly  made  against  said 
non-resident  defendants,  it  is,  therefore,  considered,  that  said 
defendants  answer  the  said  complainants'  bill  of  complaint 
within  sixty  days,  and  that  this  cause  be  continued  to  the  next 
term  of  this  court,  " 

On  the  22nd  day  of  September,  1853,  the  defendant,  John  E. 
McClun,  filed  his  answer  in  the  words  and  figures  follovang, 
to  wit : 

"  The  separate  answer  of  John  E.  McClun,  one  of  the  defend- 
ants to  the  bill  of  complaint  of  Cooper,  Henderson  &  Co. 

This  defendant,  now  and  all  times  hereafter,  saving  and 
reserving  unto  himself  all  benefit  and  advantage  of  exception, 
which  can  or  may  be  had  or  taken  to  the  many  errors,  uncer- 
tainties and  other  imperfection  of  the  said  complainants'  said 
bill  of  complaint  contained,  for  answer  thereunto,  or  unto  so 
mach,  and  such  parts  thereof,  as  this  defendant  is  advised  is  or 
are  material  or  necessary  for  him  to  make  answer  unto.  This 
defendant  answering,  says,  that  he  admits  it  to  be  true,  that  on 
the  29th  October,  1851,  Adam  Booth,  one  of  the  firm  of  G.  W. 
Sandford  &  Co.,  placed  in  the  hands  of  this  defendant  a  note  on 
N.  B.  Newman  &  Co.,  for  $910,  due  four  months  fi-om  date, 
which  note  defendant  was  to  hold  as  collateral  security  for  a 
debt  due  by  said  Sandford  &  Co.  to  Anderson  &  Shultz,  of 
Philadelphia,  and  others,  and  when  said  note  should  be  collected, 
to  be  paid  by  defendant  to  Anderson  &  Shultz,  of  Philadelphia, 
and  others  that  Mr.  Booth  should  designate.  Defendant  further 
answering,  admits  that  on  the  10th  December,  1851,  said  Booth 
directed  defendant  to  pay  the  avails  of  said  N.  B.  NcAvman  & 
Co.'s  note  when  collected  ;  first,  the  whole  of  the  claim  of  An- 
derson &  Shultz,  of  Philadelphia,  against  said  G.  W.  Sandford 
&  Co.,  and  secondly,  the  claim  of  Cooper,  Henderson  &  Co.,  of 
Philadelphia,  against  said  G.  W.   Sandford  &  Co.,  supposed  by 
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said  Booth  to  be  $363.  After  which  defendant  was  directed  to 
pay  the  whole  of  the  balance  of  the  avails  of  said  N.  B.  New- 
man &  Co.'s  note  to  W.  H.  Brown  &  Co.,  of  Philadelphia,  all 
of  which  more  fully  appears  by  the  records  on  the  common  law 
side  of  this  court,  in  the  case  of  William  H.  Brown  &  Co. 
against  G.  W.  Sandford  &  Co. 

Defendant  further  says,  that  on  the  24th  of  February,  1852, 
W.  H.  Brown  &  Co.  sued  out  a  writ  of  attachment  in  this  court, 
against  George  W.  Sandford  &  Co.  ;  and  that  on  the  25th  of  the 
same  month  and  year,  a  writ  of  garnishment  was  served  on  this 
defendant  by  the  sheriff  of  this  county,  in  said  case  of  attach- 
ment, by  which  garnishment  this  defendant  was  required  to 
answer  at  the  April  term  of  this  court,  1852,  certain  interroga- 
tories touching  moneys  and  effects  in  defendant's  hands,  belong- 
ing to  said  G.  W.  Sandford  &  Co. 

And  further  answering,  says,  that  on  thelTth  of  March,  1852, 
Peter  Weed  sued  out  a  writ  of  attachment  against  G.  W.  Sand- 
ford &  Co.,  and  garnisheed  this  defendant  to  answer  certain 
interrogatories  touching  the  moneys  and  effects  in  defendant's 
hands  belonging  to  G.  W.  Sandford  &  Co.  And  defendant 
further  says,  that  he  appeared  at  the  September  term  of  this 
court,  1852,  and  answered,  on  oath,  fully  and  truly  all  the  inter- 
rogatories propounded  to  him  by  said  W.  H.  Brown  &  Co. ,  and 
said  Peter  Weed,  touching  the  moneys  and  effects  in  defendant's 
hands,  belonging  to  said  G.  W.  Sandford  &  Co.  ;  all  of  which 
fully  appears  by  the  record  of  said  cases  on  the  common  law 
side  of  this  court.  And  defendant  further  says,  that  upon  the 
said  answers  of  this  defendant  in  garnishment,  it  was  ordered 
and  adjudged  by  the  court  that  this  defendant  should  pay  over 
to  said  W.  H.  Brown  &  Co.,  and  Peter  Weed,  the  money  in 
defendant's  hands  belonging  to  said  G.  W.  Sandford  &  Co., 
amounting  to  $324,  and  this  court  gave  judgment  therefor 
against  defendant.  And  defendant  further  says,  that  in  pursu- 
ance of  said  judgments,  defendant  paid  the  said  money  of  |324  ; 
all  of  which  fully  appears  by  the  records  of  those  cases  in  this 
court.  And  defendant,  by  way  of  explanation,  further  says, 
that  before  the  aforesaid  Newman  note  was  placed  in  defend- 
ant's hands,  defendant  had  a  note  in  favor  of  Anderson  &  Shultz, 
on  said  G.  W.  Sandford  &  Co.,  for  about  $211,  for  collection; 
and  that  said  Newman  note  was  placed  in  defendant's  hands  to 
secure  payment  of  said  note  specially,  and  that  before  defendant 
was  garnisheed  in  either  of  the  above  named  cases,  defendant 
paid,  from  the  avails  of  the  said  Newman  note,  the  said  claim 
of  Anderson  &  Shultz."     Complainants  filed  general  replication. 

At  the  April  term,  1854,  of  the  McLean  Circuit  Court,  Davis, 
Judge,  presiding,  decree  was  rendered  in  the  words  and  figures 
following,  to  wit : 
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"  This  cause,  at  the  last  terra  of:  this  court,  having  come  on 
for  trial  on  bill  of  complainatns,  ansAver  of  John  E.  McClun, 
and  the  replication  thereto ;  and  the  complainant  having  offered 
in  evidence,  without  objection,  the  note  referred  to  in  said  bill 
given  by  G.  W.  Sandford  &  Co.  to  them,  28th  March,  1851,  for 
three  hundred  and  seventy-eight  dollars  and  sixty-eight  cents, 
due  six  months  after  date  ;  and  having  further  offered  in  evi- 
dence, without  objection,  the  receipt  referred  to  in  said  bill  as 
exibit  'C.,'  rested  their  case.  There  -was  no  evidence  of  what 
Mr.  Booth,  to  whom  said  McGlun  had  given  said  receipt,  had 
done  with  said  receipt. 

Thereupon  the  said  defendants  proved,  by  the  production  of 
the  records  of  the  McLean  Circuit  Court,  that  William  H. 
Brown,  Isaac  C.  Jones,  Jr.,  and  William  H.  Howell,  partners 
in  trade,  under  the  name  and  firm  of  William  H.  Browm  &  Co., 
and  Peter  Weed,  regularly  sued  out  Avrits  of  attachment,  on  the 
common  law  side  of  the  McLean  County  Circuit  Court,  at  the 
times  stated  in  the  answer  of  the  said  McClun,  on  which  suits 
judgments  were  regularly  had ;  that  writs  of  garnishmei  t  Iq 
said  suits  were  regularly  served  on  said  McClun,  and  the  pro- 
ceedings in  said  suits  were  properly  had,  until  the  September 
term,  1852,  of  the  said  McLean  court,  the  said  McClun  filed  his 
answer  in  each  of  said  suits,  one  of  which  answers  (the  other 
being  alike)  was  as  follows  : 

Wm.  H.  Brown, 

Isaac  C.  Jones,  { 

Wm.  H.  Howell,  [  In  the  McLean  Circuit  Court — October 
V.  f  term,  1852 — In  attachment. 


Oeorge  W.  Sandford,  j 
and  Adam  Booth.      J 

The  answer  of  John  E.  McClun  to  the  interrogatories  filed 
against  him  as  garnishee  in  the  above  entitled  cause : 

This  respondent  answering,  says :  that  on  the  29th  day  of 
October,  1851,  Adam  Booth  placed  in  this  respondent's  hands 
for  collection,  one  note  for  $910,  on  N.  B.  Newman  &  Co.,  for 
which  he  gave  the  following  receipt,  to  wit : 

"  Received,  Bloomington,  Oct.  29, 1851,  of  Adam  Booth,  one  note  of  hand  on 
N.  B.  Newnlan  &  Co.,  dated  Sept.  1st,  1851,  four  months  from  date,  and  calling 
for  $910,  which  I  am  to  hold  as  collateral  security  for  a  debt  due  by  said  Booth 
and  Sandford  &  Co.,  to  Anderson  and  Sliultz,  and  others,  and  when  paid,  I  am  to 
apply  the  same  to  the  payment  of  the  said  Anderson  and  Shultz,  of  Philadelphia* 
and  others  that  Mr.  Booth  may  designate. 

(Signed)  J.  E.  McCLUN." 

But  afterwards,  to  wit:  on  the  10th  day  of  December,  1851, 
the  following  indorsement  was  made  upon  said  receipt,  to  wit : 
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"  In  accordance  with  the  instructions  of  Mr .  Booth,  now  given  me  by  him  I  will, 
pay  from  the  proceeds  of  the  within  note  on  N.  B.  Newman  <fc  Co., when  the  sa  m 
is  collected,  as  follows,  to  wit :  I  will  first  pay  all  of  the  debt  due  to  Anderson  and 
Shultz,  of  Philadelphia;  second,  I  will  pay  a  claim  due  by  Sandford  &  Co.,  to 
Cooper,  Anderson  &  Co.,  of  Philadelphia,  supposed  by  Mr.  Booth  to  be  about 
?360,  after  which  I  will  pay  the  whole  of  the  balance  of  the  proceeds  of  saiu  note 
to  W.  11.  Browu  &  Co.,  of  Philadelphia. 

(Signed)  J.  E.  McCLUN." 

That  the  said  Cooper,  Anderson  &  Co.,  in  the  said  indorse- 
ment on  the  said  receipt,  was  intended  for  Ccopir,  Henderson 
k  Co.  ;  that  with  the  exception  of  the  said  mistake,  the  said 
receipt  and  indorsement  contain  a  true  and  correct  statement  of 
the  terms,  conditions  and  undertakings  upon  which  the  said  note 
was  placed  in  this  respondent's  hands  for  collection,  .and  upon 
which  this  respondent  took  the  same ;  that  this  respondent  has 
collected  the  money  on  said  note,  and  that  all  the  money,  after 
deducting  expenses  for  collection,  except  the  sum  of  $324,  has 
been  paid  to  said  Wm.  H.  Brown  &  Co.,  and  Anderson  &  Shultz  ; 
that  the  said  $324  is  now  in  the  hands  of  this  respondent ;  that 
this  respondent  has  no  other  moneys  or  effects  of  any  sort  belong- 
ing to  the  said  Adam  Booth  ;  that  this  respondent  is  garnishee 
in  three  other  cases  at  the  suit  of  Peter  Weed  against  the  above 
defendants,  and  is  required  to  make  this  answer  in  each.  And 
now,  having  fully  answered,  this  respondent  prays  to  be  dis- 
missed. 

And  that,  thereupon,  the  court  gave  judgment  against  said 
McClun,  in  favor  of  said  attaching  creditors,  (apportioning  the 
amounts  to  their  respective  judgments)  for  the  sum  of  three 
hundred  and  twenty- four  dollars,  there  being  no  evidence  before 
said  court  but  the  answer  of  said  McClun.  And  the  said  de- . 
fendant  further  proved  that  ho  had  paid  said  judgments  against 
him,  and  that  he  had  no  moneys  in  his  hands  belonging  to  said 
Sandford  &  Co.,  or  any  of  their  creditors,  which  was  all  the 
evidence  in  this  cause.  And  the  said  cause  having  been  submit- 
ted on  the  foregoing  eviden-ce,  and  the  argument  of  counsel,  and 
the  court  having  taken  said  cause  under  advisement,  and  having 
considered  the  cause,  now  at  this  day,  it  is  ordered  by  the  court 
that  said  bill  be  dismissed,  and  that  said  John  E.  McClun  recover 
of  and  from  the  said  complainants,  his  costs  and  charges  by  him 
about  his  defense  in  this  behalf  expended,  and  that  he  have  exe- 
cution therefor." 

The  plaintiffs  in  error  (complainants  below,)  assign  for  error 
herein,  that  the  Circuit  Court  erred,  to  their  prejudice,  in  its 
decree  and  proceedings  at  April  term,  1854  : 

First.     In  dismissing  their  bill  in  chancery  with  costs. 
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Second.  In  not  sustaining  their  bill,  and  tlicreon  decreeing 
tlie  equitaljle  reliet'  prayed  for. 

Third.  In  not  adjusting  the  rights  of  priority  between  the 
different  cestui  que  trusts,  and  in  not  marshaling  the  assets  or 
trust  funds  received  by  the  defendant,  John  E.  McClun,  under 
the  transfer  to  him,  according  to  the  respective  rights  of  the 
parties,  and  in  not  enforcing  the  express  trust  of  said  McClun, 
according  to  its  terms. 

Fourth.  The  decree  is  erroneous  in  every  respect,  to  the 
prejudice  of  the  plaintiffs  in  error,  and  should  be  reversed. 

J.  C.  Walker,  for  Plaintiffs  in  Error. 

N.  H.  Purple,  for  Defendants  in  Error. 

Sgates,  C.  J.  This  case  seems  to  present  circumstances  of 
hardship,  upon  the  defendants,  nevertheless,  we  think  complain- 
ants are  entitled,  by  principles  of  equity  and  justice,  to  a 
recovery.  In  the  case  of  Howell  et  al.  v.  Edgar  ei  al.,  3 
Scam.  R.  417,  this  court  held  that  a  failing  debtor  has  a  right 
to  prefer  one  creditor  over  another,  when  he  does  so  in  good 
faith,  and  the  decision,  we  think,  is  sustained  by  the  current  of 
authorities.  If  this  assignment  w^as  good,  and  we  see  nothing 
in  the  record  to  question  it,  the  plaintiffs  took  a  beneficial  inter- 
est in  equity,  under  it.  Courts  of  law  will  take  cognizance  of 
the  equitable  interests  of  assignees  of  choses  in  action,  so  as  to 
protect  them,  to  a  certain  extent,  within  their  power.  Chajj- 
■man  v.  Shattuck,  3  Gil.  R.  49. 

But  it  is  the  peculiar  province  of  a  court  of  equity,  to  deal 
with  and  enforce  trusts  ;  and  while  they  might  not  compel  a 
trustee  to  take  upon  himself  the  burthens  of  a  trust,  without 
compensation ;  they  would,  when  voluntarily  assumed,  compel 
him  to  a  faithful  execution  of  it,  for  the  preservation  of  rights 
depending  upon,  and  derivable  from  it.  Sivitzer  et  al.  v. 
Skiles  et  a/.,  GiL  R.  529;  Qrjss  v.  -Petrce,  lOB.  Mom-oe 
R.  413.  {a) 

It  is  difficult  to  distinguish  this  case  in  principle,  and  it 
varies  but  little  in  facts,  from  Lawrence  v.  Lane,  4  Gil.  354, 
where  the  court  held  the  plaintiff  liable  to  pay  the  true  owner 
of  the  debt,  although  he  had  been  condemned  to  pay  the  same 
to  another,  by  a  garnishment  on  attachment  process.  And  the 
court  there  truly  distinguishes  that  case  fi-om  the  case  of 
Holmes  v.  Remsen,  4  Johns.  Ch.  R.  467  ;  same  on  error,  20 
.lohns.  R.  229  ;  Embree  and  Collinsv.  Hanna,  5  -Johns.  R.  101; 
Hull  Y.  Blake,  13  Mass.  R.  153,  in  this,  that  "in  all  those 
cases,  the  proceedings  Avere  against  the  party  whose   interests 

(a)    MoiTbs  vs.  Thomas,  17  lU.  R.  115. 
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were  to  be  affected  by  the  judgment  or  decree,  and  there  was 
either  actual  or  constructive  notice  given  to  the  party  whose 
money  or  effects  were  to  be  appropriated,  not  in  payment  of 
another's,  but  of  his  own  debt.  They  were  contests  between 
creditors  of  the  same  debtor,  in  which  garnishees,  who  owned 
the  debtor,  or  had  effects  of  his  in  their  hands,  had,  upon  a  pro- 
ceeding, directly  against  the  debtor,  under  a  judgment  of  a  court 
of  competent  jurisdiction,  been  compelled  to  pay  to  one,  and  in 
^-hich  the  courts  very  properly  determined,  that  such  payment 
or  a  judgment  without  payment,  would  bar  any  subsequent 
claim  against  him  for  the  same  demand." 

This  reasoning  applies  very  forcibly  to  this  case.  For  this 
interest  in  the  debt,  had  already  passed  by  the  equitable  assign- 
ment, to  the  plaintiffs.  And  their  rights  and  property  are  not 
to  be  taken  from  them,  and  applied  to  the  payment  of  another's 
debt,  even  if  he  was  their  assignor  in  a  proceeding  in  which 
they  were  not  parties,  had  no  notice,  and  could  not  have  been 
heard.  The  judgment  cannot  bind  them,  nor  determine  their 
rights.  Mlen^  administrator^  etc. ,  v.  Dundas,  3  Term  R.  125 , 
sustained  payment  to  the  executor  of  a  forged  will,  after  pro- 
bate, and  before  repeal  of  the  probate.  The  court  had  juris- 
diction of  the  subject  matter,  and  while  the  probate  remained, 
the  party  was  executor  de  facto,  and  a  payment  to  him  was 
held  good,  as  being  under  the  sanction  of  the  law,  as  to  the 
proper  person  to  receive  it.  But  in  Myers  v.  Unch,  1  Binney 
R.  25,  a  payment  under  a  garnishment  on  attachment,  made 
without  taking  the  stipulation  required  by  statute,  was  not  sus- 
tained, as  made  under  the  process  of  law. 

In  this  case,  the  property  passed  by  the  assignment,  and 
direction,  and  from  that  time,  if  afterwards  assented  to,  and 
could  not  be  taken  for  the  assignor's  debts.  It  was  so  noted  in 
Wilt  Y.Franklin,  as sis;nee,  e/r.,lBlnn.  R.  502;  and  also  in 
Lippincott  et  al  y. Barker,  2  Binn.  R.  174,  upon  the  perform- 
ance of  the  condition,  to  wit,  the  execution  of  a  rtlease,  and 
took  effect  from  such  acceptance.  Judge  Story  held  such 
assignment  good,  against  a  subsequent  attachment  of  creditors  ; 
although  none  of  the  creditors  were  parties  to  the  original 
assignment,  it  was  held  sufficient  that  they  afterwards  assented. 
Brown  and  Ives  Y.Minturn  and  Champlin,  2  Gallison  R.  557. 

Under  these  views,  it  is  very  clear,  that  the  interest  in  the 
moneys  due  on  the  note  assigned  to  defendant,  passed  equita- 
bly to  the  plaintiffs  by  the  assignment  and  subsequent  direction 
of  payment.  Defendant  accepted  the  trust  voluntarily,  entered 
upon  the  discharge  of  its  duties,  and  gave  his  written  promise 
to  pay  over  the  proceeds  in  part,  to  plaintiffs.  Without  dis- 
cussing   or  determining  the  merits  of  the    judgments    on    the 
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garnishments,  avc  are  of  opinion  that  these  moneys  belonged  to 
plaintifls,  and  Avere  not  subject  to  or  liable  for  the  debts  of  the 
assignors.  Plaintiffs  were  not  parties  nor  privies  to  those  pro- 
ceedings, and  are  not  concluded  or  bound  by  them,  nor  the 
adjudication  of  the  ownership  of  the  property,  and  may  there- 
fore assert  their  rights  by  bill  in  equity,  to  compel  the  perform- 
ance of  the  trust  by  the  defendant. 

Decree  will  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Decree  reversed. 


Skinner,  J.,  dissenting.  Sandford  and  Booth  owed  Cooper, 
Henderson  &  Co.,  and  gave  to  McClun,  a  note  in  their  favor,  on 
a  third  person,  with  directions  to  collect  the  same,  and  pay  a 
portion  of  the  proceeds  thereof  to  Cooper,  Henderson  &  Co. 
McClun  collected  the  note.  Creditors  of  Sandford  and  Booth, 
sued  out  of  the  McLean  circuit  court,  writs  of  attachment 
against  their  effects,  and  obtained  judgment  in  such  attachment 
suits.  In  those  suits,  McClun  was  garnisheed,  answered,  setting 
up  the  facts,  judgment  was  rendered  against  him,  for  the 
moneys,  the  proceeds  of  the  note  in  his  hands,  and  he  paid  the 
judgment.  The  money  being  paid  by  compulsion  of  law  and 
without  fraud,  I  think  the  law  will  not  compel  him  to  pay  it 
again. 

I  therefore  cannot  concur  with  the  majority  of  che  couvl,  in 
reversino-  the  decree  of  the  circuit  court. 


John  G.  Reedc/  al.,  Appellants,  t-.  Edavard  D.  Kemp,  Appellee. 
APPEAL  FROM  BUREAU. 

A  deleudant  who  files  a  cross  bill  must  take  steps  to  li.ave  it  answered,  etc.,  and 
have  a  Hearing  upon  it  when  the  original  is  heard. 

An  obligee  may  make  immaterial  alterations  in  a  bond,  if  they  are  consistent 
with  the  true  contract  ot  the  parties. 

There  is  no  presumption  oi  law  arising  upon  the  bare  inspection  of  the  fivce  oi 
an  instrument,  to  fix  the  lact  of  its  alieration.  Suspicions  may  arise  out  of  the 
inspection,  but  the  question  must  be  determined  by  proofs. 

Deeus  and  other  instruments  relating  to  titles  ol  real  estate,  if  properly  acknowl- 
edged and  recorded,  may  be  read  in  evidence  without  proof  of  their  execution; 
but  when  used  as  evidence,  their  execution  must  be  proved. 

An  instrument,  alfecting  or  relating  to  title  to  real  estate, may  be  recorded,  al- 
though not  proven  or  acknowleged:  and  willoperate  as  constructive  notice  to 
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subsequent  purchasers  and  creditors,  and  common  law  proofs  of  its  execution 
"  will  be  sutHcient. 
If,  before  filing  an  instrument  affecting  real  estate,  a  second  contract  is  made  for 

the  same  estate,  if  the  first  executed  instrument  isfirstplaced  for  record,  itwill 

be  sufficient  to  protect  the  party  holding  imder  it. 

On  the  28d  of  December,  1852,  Edward  D.  Kemp  filed  a  bill 
against  John  G.  Reed,  for  a  specific  performance  of  the  follow- 
ino;  contract : 


"Know  ALL  Men  BY  THESE  PRESENTS,That  I,  J.  G.  Eeed,  for  and  in  cousid- 
ertion  of  the  sum  of  sixty-five  dollars,  to  me  in  hand  paid  by  E.  D,  Kemp,  do 
bind  myself,  my  heirs  and  administrators,  by  these  presents,  unto  Edward  D. 
Kemp,  his  heirs  or  assigns,  or  administrators,  in  the  penal  sum  of  five  hundred 
dollars,  to  make  and  deliver  unto  said  Kemp  a  good  and  suflicient  deed  of  the 
east  half  of  the  south-west  quarter  of  section  twenty-four,  township  sixteen  north^ 
six  east,  in  Bureau  county,  Dlinois,  as  soon  as  the  deed  can  be  obtained  from 
the  general  land  office. 

In  witness  whereof,  I  have  set  my  hand  this  12th  day  of  July,  1851. 

J.  G.  REED." 

•'  The  foregoing  instrument  was  filed  for  record  July  91  h,  1852,  "and  duly  re- 
corded on  book  C.  of  mortgages,  page  196,  J,  H.  OLDS,  Recorder." 

The  following  alterations  are  made  in  this  paper.  The  inser- 
tion of  the  words  "I,  J.  G.  Reed,"  in  the  beginning  of  the 
instrument;  the  alteration  of  the  word  "three"  to  "five,"  in 
expressing  the  consideration  of  the  bond,  and  the  erasing  of  the 
figures  "  12,"  after  the  word  "  July,"  and  putting  them  before. 
The  process  was  served  on  Reed,  and  made  returnable  to  2d 
Monday  in  January,  1853.  After  the  commencement  of  the  suit 
it  was  discovered  that  Reed  had  conveyed  to  Atkinson.  In  Jan- 
uary, 1853,  leave  was  taken  to  amend,  by  making  Atkinson  a 
party.  On  the  15th  March,  1853,  Atkinson  was  made  a  party. 
Reed  Avas  called  on  to  answer,  not  under  oath ;  Atkinson, 
under  oath. 

At  March  term,  1853,  they  both  imperfectly  answered,  and 
obtained  leave  to  amend  their  answers. 

The  bill,  as  amended,  charges  Atkinson  with  express  notice  of 
the  contract  between  Kemp  and  Reed. 

At  the  October  term,  1853,  Atkinson  and  Reed  both  filed  new 
a,nswers,  denying  all  the  equities  of  the  bill.  Reed  denies  that 
the  contract  was  for  the  sale  of  the  property,  but  says  it  was 
intended  to  secure  a  debt,  and  sets  up  certain  alterations  in  the 
instrument.  Atkinson  answered  under  oath  ;  denies  the  plaint- 
iff's equity  ;  sets  up,  that  on  the  24th  May,  1852,  he  purchased 
this  tract  of  land,  among  others,  of  Reed,  for  ten  thousand 
dollars,  according  to  the  terms  of  a  title  bond,  which  he  sets 
out ;  says  the  purchase  was  made  for  a  valuable  consideration  ; 
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that  on  tlie  2ord  of  July,  1852,  a  deed  was  made  by  Reed 
of  this,  among  other  hind,  to  him,  in  pursuance  of  the  contract 
of  May  24,  1852,  and  that  he  paid  Reed  several  thousand  dol- 
lars in  money,  and  gave  his  notes  and  mortgage  for  the  balance  ; 
says  that  •when  he  contracted,  he  had  no  suspicion  that  any  claim 
existed  on  the  property,  that  no  contract  "was  recorded,  and  he 
never  heard  of  any  until  long  after  he  sold  the  property  to  the 
Duffield  mining  and  transportation  company,  which  was  on  the 
1st  January,  1853,  before  he  was  notified  of  any  suit. 

On  the   18th  of  October,   1853,    Atkinson  filed  a  cross  bill 

against  Reed  and  Kemp,    and  Reed   filed  a  cross  bill    against 

Kemp,  but  it  does  not  appear  that  they  have  ever  been  answered. 

The   recorded  copy   of   Kemp's  agreement  omits  "dollars," 

after  "  sixty-five." 

At  January  term,  1854,  Atkinson  moved  to  set  down  for  hear- 
ing on  bill  and  answer.  Kemp  moved  to  strike  out  amended 
answer.  The  court  refused  both  motions,  allowed  Atkinson's 
answer  to  stand,  and  gave  Kemp  leave  to  amend  by  making  new 
parties.  Kemp  amended  by  filing  a  new  bill,  making  the  Duf- 
field company  parties,  and  calling  on  Reed  and  Atkinson  to 
answer,  but  not  under  oath. 

The  Duffield  company  answer,  and  set  out  the  alterations  in 
the  instrument ;  deny  that  it  is  the  same  instrument  referred  to 
in  the  original  bills ;  set  up  Atkinson's  defense  of  purchase 
without  notice ;  deny  that  Reed  and  Kemp's  contract  was  for  a 
sale,  but  was  a  security  for  a  debt ;  say  that  Atkinson  contracted 
to  buy  before  the  agreement  was  recorded ;  deny  that  Atkinson 
had  any  notice  ;  allege  that  they  bought  without  notice ;  that 
they  have  made  large  improvements  and  discoveries  of  coal 
mines,  which  have  enhanced  the  value  of  the  adjoining  property 
of  Kemp,  and  insist  that  it  would  be  grossly  unjust  to  set  aside 
their  conveyance. 

The  following  facts  appear : 

First.     That  Reed  did  make  the  agi'eement  of  July  12, 1851. 
Second.     That   since  it  was   made,    it   has   been  altered,  in 
Kemp's  possession,  and  consequently  by  him,  as  set  forth  in  his 
answer. 

Third.  That  on  the  24th  of  May,  Atkinson  made  the  con- 
tract for  the  purchase  of  the  property,  and  then,  or  immediately 
after,  caused  Ballou  to  search  the  records,  and  there  was  no 
record  of  the  agi-eement  between  Reed  and  Kemp,  and  that 
Atkinson  had  no  actual  notice  of  this  contract  until  the  notice 
of  the  bill  on  him  March  15,  1853. 

Fourth.  That  on  the  9th  of  July,  1852,  Kemp  recorded  his 
agreement  in  book  C  of  mortgages,    and  it  has  never  been  re- 
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corded  among  the  deeds,  and  was  not  acknowledged  before 
recording. 

Fifth.  That  on  the  13th  of  July,  Atkinson  paid  Reed  0100 
on  the  contract.  On  the  2od  of  July,  1852,  he  paid  him  $o,233, 
gave  him  his  notes  and  mortgage  for  the  balance  of  the  purchase 
money,  and  took  his  deed  for  the  property,  which  was  recorded 
in  October  following,  before  any  suit  was  brought. 

Sixth.  That  on  the  1st  July,  1853,  before  any  notice  of  suit  to 
him.  he  conveyed,  by  deed,  for  $400.  a  valuable  consideration, 
this  land  among  others  to  the  Duffield  company. 

Seventh.  That  Atkinson,  after  his  deed  from  Reed,  took  pos- 
session, and  gave  possession  to  Duffield  company  when  he  sold, 

Whittaeer  and  Gra^'T.  T.  L.  Dickey  and  W.  H.  L.  Wal- 
lace, for  Appellants. 

B.  C.  Cook  and  M.  T.  Peters,  for  Appellee. 

ScATES,  C.  J.  Five  questions  have  been  presented  and  press- 
ed upon  oui'  attention,  in  the  argument  of  this  cause : 

First.  That  cross-bills  have  been  filed  and  have  not  been 
answered  ;  Second,  The  execution  of  the  bond  by  Reed  ;  Third, 
The  alteration  of  the  bond  by  Kemp ;  Fourth,  Recording  of 
the  bond  as  notice ;  and  Fifth,  Subsequent  purchases,  without 
notice.  Upon  aU  these  points,  our  opinion  is  with  the  defend- 
ant. 

Revised  statutes  of  1845,  p.  06,  sees.  24  to  29,  prescribe 
that  defendant  may,  after  answer  to  the  bill,  file  cross-bills, 
and  thereupon,  like  rules  for  answers  thereto,  may  be  taken, 
and  answers  shall  be  evidence  as  in  original  suits.  The  cross- 
bill under  om'  statute  is  held  to  be  an  adjunct  to  the  original, 
and  requires  no  semce.  Fleece  v.  Russell  et  al.,  13  HI.  32. 
Still  the  party  should  take  some  step  in  it,  in  order  to  obtain 
an  answer,  make  an  issue  and  have  a  hearing  at  the  same  time 
as  the  original.  Simply  filing  a  cross-biU,  without  taking  any 
further  step  in,  or  notice  of  it,  will  not  be  allowed  to  hedge  up 
the  way  and  suspend  the  rights  of  original  complainant  to  pro- 
ceed with,  and  have  a  hearing  of  his  cause.  (-  )  Such  seems  to  us 
to  have  been  the  com-se  taten  with  one  of  these  cross-biils,  if 
indeed  it  be  not  answered  by  the  one  only  answer  filed,  under  a 
rule  to  answer  (defendant's  cross-bill.)  The  rule  and  the 
answer  were  both  treated  as  embracing  aU  that  was  necessary 
to  be  done :  and  we  see  and  hear  nothing  more  of  the  mutter, 
until  the  question  is  raised  in  this  court,  that  one  of  the  cross- 
bills has  not  been  answered.     We  think   it  too  late ;  the  paity 

(a)    Beanch.iinp  v? .  Pntnam,  34  m.  R.  37«. 
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must  be  considered  as  either  having    abandoned   his    cross-bill 
or  waived  uny  other  or  separate  ansAver  than  was  made. 

The  testimony  to  Heed's  signatm-e  to  the  bond,  corroborated 
as  it  is  by  so  many  strong  circumstances  showing  his  recogni- 
tion and  admission  of  a  contract  about  the  land,  we  deem  alto- 
gether sufficient  and  satisfactory,  and  we  think  it  unnecessary 
to  recapitulate  it. 

The  alterations  admitted  by  Kemp  to  have  been  made  by  him. 
are  immaterial.  Nor  indeed  can  we  regard  any  alleged  altera- 
tions to  be  material ;  to  alter  the  sense,  liability,  or  the  obliga- 
tion of  the  bond.  If  it  were  set  up,  or  in  fact  made,  as  a 
mortgage,  the  alteration  of  the  consideration  from  sixty-three 
to  sixty- five,  taking  that  t?o  bo  the  amount  of  the  debt,  would 
be  a  material  one,  and  enlarge  the  amount  of  the  obligation. 
So  would  a  change  in  the  penalty  of  a  bond.  But  it  would 
seem  to  be  otherwise  if  the  mere  recital  of  a  consideration  in 
a  deed  or  contract,  for  the  simple  and  sole  purpose  of  showing 
that  there  was  a  valuable  consideration  paid,  or  to  be  paid. 
Such  appears  to  us  to  be  the  character  of  this  recital,  and  the 
object  of  expressing  the  amount  paid  in  this  case,  and  it  can 
make  no  difference  in  the  validity  or  obligation,  whether  it  were 
five  or  sixty-five.  There  is  no  presumption  of  law  arising  upon 
the  face  of  an  instrument  from  bare  inspection  of  its  appearances . 
whether  it  has  been,  and  if  so,  when,  altered  from  the  tnie  con- 
tract ;  such  appearances  may  throw  suspicion  and  distrust  upon 
the  instrument,  but  it  is  a  question  of  fact  and  not  of  law. 
Gillei  ei  al.y.  Siveai,  1  Gil.  R.  489.  In  fValtei^s  v.  Short,  5 
Gil.  R.  256,  the  court  express,  dissatisfaction  with  a  rule  of 
presumption  in  favor  of  the  alteration  being  made  at  the  time 
of  the  execution  of  the  instrument ;  but  v/hile  they  seem  to 
incline  to  a  contrary  presumption,  they  lay  down  no  rule  on  the 
subject,  as  to  a  presumption  in  law  at  all,  but  seem  to  put  it, 
as  we  think  it  should  be,  upon  the  matter  of  fact.  The  party 
producing  such  an  instrument,  is  called  upon  for  explanations, 
and  if  he  fail  to  give  them,  suspicion  may  become  the  conviction 
of  fact  in  the  mind  of  the  court  or  jury,  that  such  alterations,  or 
appearances  of  alteration,  were  subsequent  to  the  execution  and 
delivery.  Such  a  conclusion  seems  strangely  preponderant  in 
the  mind  of  the  court  in  that  case.  Still  these  explanations 
may,  themselves,  be  found  on  the  face  of  the  paper.  See  2 
Stark.  Ev.  254  ;  see  also  Cumberland  Bank\.Halh  IHalstead 
R.  215. 

A  bond  is  valid   without  inserting    the    name  of  the  obligor  in 

the  body  of  the  bond.     Ex  parte  Fulton,  7  CowenR.  484.     So 

the  insertion  afterwards,  is   an  immaterial    alteration.      So  may 

'•'  year"  be  inserted,  when  it  will  not  alter  the  obligation  of  the 

29 
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contract.  Hunt  ^administrator^  v.  c^^/ams,  6Mass.  R.  519.  So 

the  inserting  of  "pump  and  ^vell  of  -svater,'  into  a  conveyance, 
has  added  nothing,  as  they  passed  without.  Bowen  v.  Pinkham, 
13  Pick.  Ft.  172.  Prefixing  as  a  caption  to  an  auction  sale,  the 
words  "sales  at  auction,  March  6,  1826,"  was  held  immaterial. 
JVichols  V.  Johnson,  10  Conn.  R,  196.  But  these  must  be  done 
innocentl}^  and  without  a  fraudulent  design,  otherwise  they  will 
vitiate.  1  Greenleaf  Ev. ,  Sees.  567,568,569.  Tested  by  all 
these  examples,  and  compared  with  others  reported,  and  by 
the  strictest  scrutiny  into  the  apparent  or  supposed  motive  in 
this  instance,  and  we  still  find  nothing  which  will  authorize  us 
to  set  this  contract  aside.  Ignorance  is  the  most  apparent  mo- 
tive. While  we  sustain  the  contract,  however,  we  will  not 
with  old  an  expression  of  our  decided  disapprobation  of  all,  or 
any  liberties  of  this  character,  with  writings  by  which  others 
are  bound.  No  advantages  are  ever  gained,  and  most  frequently 
much  injury  is  done  the  party  himself,  by  the  suspicion  and  dis- 
trust thrown  upon  his  acts  and  his  motives. 

We  are  all  agreed,  that,  admitting  that  Kemp  made  them, 
they  are  sufficiently  explained  by  the  proofs,  are  consistent  with 
the  true  contract  of  the  parties,  and  it  is  valid  and  binding. 

The  fourth  point  involves  a  construction  of  the  recording  acts, 
in  relation  to  unacknowledged  contracts  being  constructive 
notice,  when  recorded. 

In  Boxirland  v.  The  County  of  Peoria,  et  al. ,  in  this  volume, 
we  have  noticed  the  several  changes  in  the  time  for  recording 
title  papers,  up  to  the  act  of  1833,  which  gave  them  effect 
and  made  them  notice  from  the  filing,  as  to  all  creditors  and 
subsequent  purchasers,  and  void  as  to  them  until  such  filing  ; 
and  we  have  adverted  to  the  act  of  1827,  which  embraced  all 
contracts  and  agreements  concerning  or  affecting  lands  in  law 
or  equity.  In  the  Revised  Statutes  of  1845,  the  language  is, 
if  possible,  still  more  comprehensive,  and  requires  "deeds  and 
other  instruments  relating  to  or  affecting  the  title  to  real  estate 
to  be  recorded."  (p.  108,  Sec.  22.  )  Before  they  can  be  record- 
ed, they  must  be  acknowledged  or  proved,  as  provided  in  Sec. 
16,  p.  105.  Those  so  acknowledged  or  proved,  may  be  read  in 
evidence  without  further  or  other  proof  of  execution  ;  See.  25. 
Where  not  so  acknowledged  or  proved,  they  may  still  be  filed, 
and  operate  as  notice  and  take  effect ;  but  for  purposes  of  evi- 
dence, their  execution  must  be  proven  as  at  law,  before  the 
recording  acts  ;  Sec.  28,  p.  109.  Similar  provisions  on  p.  305, 
Sections  25,  26,  give  a  like  effect  and  notice  to  levies  of  attach- 
ments and  executions  from  foreign  counties,  or  attachments  in 
the  same,  from  the  filing  of  a  certificate  of  the  levy  with  the 
recorder. 
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This  bond  was  not  acknowledged.  Two  questions  are  raised 
upon  this  state  of  the  facts  :  That  no  instrument,  without  some 
sort  of  acknowledgment,  is  entitled  to  he  filed  or  recorded, 
and  doing  so  Avill  not  help  them,  or  amount  to  any  kind  of  notice,  (ct ) 

It  is  so  held  in  Connecticut  under  a  recording  act,  limited  to 
such  legal  instruments,  deeds,  convc^'ances  and  mortgages  as  will 
convey  title.  None  others  are  provided  for  or  required  to  be 
recorded,  barter  v.  Clianipion^  8  Conn.  li.  554  ;  Sumner  v. 
jR/wdes,  14  Conn.  R.  138.  So  in  Ga/f  v.  Bihrell,  10  Yerg.  R. 
154  ;  De  Witt  v.  Moulfon,  17  MainR.  418  ;  Lessee  of  Heister 
v.  Fortner,  2  Binn.  R.  42  ;  Broivn  v.  Budd,  2  Carter  la.  R. 
445  ;  Halstcads  v.  Bank  of  Kentucky^  4  J.  J.  Marsh.  R.  558  ; 
Lessee  of  Shultz  v.  J\Ioore^  1  McLean  R.  527  ;  Lewis  et  al. 
V.  Baird  et  al.,  3  McLean  R.  63,64,65;  Jlslor  v.  Wells, 
4  Cond.  R.  513  ;  James  v.  Morey,  2  Cowen  R.  295  ;  Till- 
man V.  Cowand^  12  Smeed  and  Marsh.  Ft.  266  ;  Thompson  v. 
Thompson.,  2  How.  Miss.  R.  745.  So  the  doctrine  is  summed 
lip  by  Judge  Story,  1  Story's  Eq.  Jurisp.  Sec.  404  ;  Chouteau 
V.  Jones  et  al.,  11  111.  R.  320.  I  have  referred  to  these  decis- 
ions to  show  that  they  were  made  upon  statutes  differing  from 
ours  ;  some  excluding  from  registration  and  record,  deeds,  etc. , 
which  Avere  too  defective  to  pass  the  estate  ;  others,  for  want  of 
compliance  with  the  law  ii?  relation  to  acknowledgments.  Our 
statute  has  introduced  a  very  different  policy,  both  as  to  the 
kinds  and  character  of  the  instruments  and  the  acknowledg- 
ments. In  its  language  it  comprehends  everything  that  may 
relate  to  or  affect  the  title,  and  requires  all  such  to  be  recorded, 
Avithout  any  qualification  as  to  whether  they  be  sufficient  in  law, 
or  not,  to  effectuate  the  object  purported  on  their  face.  It  would 
•seem  to  us  to  be  the  intention  of  the  legislature,  in  general,  to 
make  the  registry  and  recording  books,  and  the  filing  of  levies, 
etc.,  as  complete  a  depository  as  possible  of  the  state  of  land 
titles,  as  they  may  be  presented  and  affected  by  conveyances, 
contracts,  incumbrances  and  liens.  All  such  are  not  included, 
such  as  resultino;  trusts,  mechanics'  a.nd  vendor's  liens,  but  most 
are.  This  bond  was  undoubtedly  Avithin  the  meaning  of  the  act, 
and  required  to  be  filed  and  recorded  to  have  effect  as  to  credit- 
ors and  purchasers.  It  is  in  the  same  enlarged  sense  and  compre- 
hensive vicAV  that  we  have  regarded  and  interpreted  the  meaning 
of  the  legislature,  expressed  in  the  23rd  section,  as  including 
unacknoAvledged  Avritings,  as  among  those  "  required  to  be  re- 
corded," giving  them  effect  from,  and  making  them  void  until, 
such  filing  as  to  all  creditors  and  subsequent  purchasers.  When 
they  are  acknoAvledged  or  proved,  according  to  laAV,  proof  of 
their  execution  is  dispensed  Avith.  Although  not  recorded,  and 
if  recorded,  also,  a  copy  of  the  record  is  pi  oof,  in  case  of  loss. 

(a)    N.ittiaa;cr  vs.  AVave,  41  Ul.  K.  2ir.;  M;iulv  vs.  Pettee,  38  Id.  129;  Moore  vs.   Him- 
fre,  Gil  R.  331. 
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etc.,  of  the  original;  Sec.  25.  The  object  of  the  acknowledg- 
ment or  proof,  in  the  mode  prescribed  by  the  act,  seems  to  be  two- 
fold :  to  establish  its  due  execution,  and  to  entitle  it  to  record ; 
not  to  being  filed,  giving  to  the  act  of  recording  the  additional 
effect  of  making  a  copy  of  the  record  evidence  under  certain 
circumstances.  The  requirement  of  the  22nd  section  to  record 
all  deeds  and  other  instruments  relating  to  or  affecting  the  title 
to  real  estate,  is  general,  and  embraces  all  that  so  relate,  or  have 
such  effect  upon  title,  and  is  not  qualified  or  confined  to  such  of 
them  only,  as  are  duly  and  legally,  or  defectivelv  acknowedged 
or  proved.  But  before  they  are  entitled  to  be  recorded,  they 
must  be  acknowledged  or  proved,  as  prescribed  in  the  16th  and 
18th  sections.  The  23rd  section  speaks  generally  of  all  those 
*'  required'^'*  to  be  recorded,  and  declares  they  shall  take  effect 
from  the  filing,  and  makes  them  void  until  the  filing. 

In  reaching  the  true  meaning  of  the  whole  act,  it  is  worthy 
of  note,  that  the  25th  section,  in  regulating  the  effect  of  the 
acknovy'ledgement,  and  the  additional  effect  of  its  recording, 
embraces  the  same  instrument  in  two  relations,  one  to  the  land 
as  affecting  its  title,  and  therefore,  "required"  to  be  recorded, 
and  the  other,  to  its  character  of  evidence,  and  "entitled"  to 
be  recorded.  Such  as  are  "required  or  entitled,"  shall  be  taken 
as  evidence,  etc. 

The  several  sections,  therefore,  have  reference  to  distinct  parts 
of  one  general  system.  The  22nd  declares  what  kind  of  instru- 
ments shall  be  recorded ;  the  23rd  declares  when  and  how  they 
shall  take  effect  to  secure  the  interest  to  the  purchaser,  as  be- 
tween him  and  subsequent  purchasers,  or  creditors ;  the  25th 
fixes  their  character  generally,  as  evidence,  Avhen  acknowledged 
or  proved  only,  and  also  when  recorded.  The  28th  section  is 
for  a  very  different  object ;  it  is  to  establish  and  declare  their 
effect,  as  a  deed  or  contract,  as  constructive  notice  to  subsequent 
purchasers  and  creditors  ;  and  this  they  shall  have  from  the  filing, 
•'  though  not  acknowledged  or  proved  according  to  law."  But 
before  the  instrument  can  be  read  for  the  purpose  of  showing  of 
what  the  party  had  this  constructive  notice,  the  "  defects  of  such 
acknowledgment  or  proof "  must  be  supplied  by  proof  of  its 
execution,  "  in  the  manner  required  by  the  rules  of  evidence, 
applicable  to  such  writings,"  that  is,  at  common  law,  instead  of 
the  statutory  mode. 

The  phraseology,  "  not  acknowledged  or  proven  according  to 
law,"  and  "  the  defects  of  such  acknowledgment  or  proof,"  it 
is  contended,  implies  that  attempts  have  been  made  to  take  ac- 
knowledgment, or  proof,  which  are  wanting  in  some  prerequisite, 
and  excludes  those  where  there  was  a  total  nefflect. 
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The  language  is  capable  of  this  restricted  implication,  but  the 
full  scope  and  spirit  of  our  recording  acts,  does  not  require  us 
to  so  limit  their  meaning,  when  they  have  used  language  of  much 
broader  and  more  general  import,  and  -which,  in  this  larger  sense, 
does  not  conflict,  but  harmonizes,  with,  and  more  fully  carries  into 
effect  the  general  objects  and  spirit  of  the  whole  system, 

I  must  think  that  where  there  is  no  attempt  at  an  "  acknowl- 
edgment or  proof  "  of  the  execution  under  the  statute,  that  the 
instrument  is  literally  within  the  phrase  of  "not  acknowledged 
or  proven  according  to  law,"  and  that  common  law  proof  of  the 
execution  would  "supply  the  defects  of  such  acknowledgment 
or  proof  "  under  the  statute. 

I  have  examined  these  provisions  the  more  critically  and  pro- 
lixly, because  it  is  the  first  time  the  question  has  been  raised. 
While  this  court,  in  Chouteau  v.  Jones  et  al.^  11  111.  R.  320,  re- 
cognized the  general  rule  laid  down  in  the  cases  cited  above,  in 
relation  to  deeds  recorded  under  the  acts  of  1819  and  1822, 
yet  they  applied  the  present  rule  contended  for  by  the  court,  to 
a  defective  acknowledgment  under  those  acts,  as  cm-ed  under  the 
act  of  July,  1837,  similar  to  those  now  in  force.  And  the  court 
in  Martin  v.  Dry  den  et  al.,  1  Gil.  R.  213,  214,  seem  to  regard 
it  as  the  true  construction  of  the  acts. 

The  second  objection  is,  that  although  such  writings  may  be- 
come notice  by  filing,  or  filing  and  recording,  3'et,  under  the 
23rd  section  they  take  eS'ect  at  the  filing,  and  "  until  the  same 
shall  be  filed  for  record,"  they  shall  be  "  adjudged  void,"  as  to 
ali  "creditors  and  subsequent  purchasers,  without  notice." 
T  herefore,  if  before  such  filing,  a  lien  attaches,  or  a  contract  or 
conveyance  is  executed  to  a  subsequent  purchaser,  the  filing  is 
too  late  to  change,  either  with  constructive  notice,  even  though 
made  before  the  filing  of  the  certificate  of  levy  of  the  creditor, 
or  the  deed  or  contract  of  the  subsequent  purchaser.  That  the 
race  of  diligence  is  not  open  to  the  first  purchaser  by  filing,  at 
any  time  before  the  filing  of  the  creditor  or  subsequent  purchaser. 

This  point  is  new,  and  is  against  the  received  opinion  of  the 
trae  meaning  of  the  law.  The  court  seems  to  take  a  different 
view  of  it,  though  it  was  not  directly  in  judgment,  Avhere  a 
creditor  was  concerned,  in  Rohinson  v.  Rowan,  2  Scam.  R. 
500,  The  question  was  more  directly  before  the  court,  and 
between  purchasers,  in  Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  R. 
252.  The  same  view,  as  to  a  creditor's  lien  attaching,  was  taken 
in  Martin  v.  Dryden  et  al.,  1  Gil.  R.  213  ;  Gook  v.  Hall,  ibid. 
578.  So  in  Gaty  et  al.  v.  Pitman,  11  111,  R,  21,  and  Kennedy 
et  al.  V.  JYorthrup  et  al.,  15  ibid.  152,  Upon  full  considera- 
tion of  the  statute,  we  are  of  opinion  that  its  true  meaning 
will  allow  the  first  purchaser  to  si^stain  his  rights,'  b}^  being  first 
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on  file  for  record.  Under  this  view  of  the  statute,  we  must  re- 
gard Atkinson  as  a  purchaser  with  constructive  notice,  as  well 
as  his  vendees,  the  Dufiield  mining  company.  The  fifth  and  re- 
maining question,  therefore,  becomes  unimportant,  as  it  was 
raised  by  the  defendant  here,  questioning  their  purchase,  because 
the  consideration  was  partly  paid  after  notice,  and  partly  yet  un- 
paid. The  question  is  one  of  .importance,  and  we  think  proper 
to  waive  the  consideration  and  examination  of  it  for  the  present 
case. 


Decree  affirmed. 


R.  G.  Parks,  Appellant,  v.  N.  Brown,  Appellee. 

APPEAL  FE0:M  la  SALLE. 

A  plaintiff  may  strike  out  a  blank  indorsement  upon'a  jjromissory  note,  payable 
to  order,  on  the  trial  of  a  suit  brought  on  the  note.' 

This  was  an  action  commenced  '^before  a  justice  of  the  peace 
and  taken  by  appeal  to  the  Circuit  Court  of  La  Salle  county, 
where  it  was  tried  by  Leland,  Judge,  and  a  jurv,  at  May  term, 
1854. 

The  note  sued  on,  was  made  payable  to  the  order  of  Nathaniel 
Brown,  and  was  indorsed  on  the  back,  "Nathaniel  Brown." 
When  offered  in  evidence  to  the  jury,  on  exception  taken,  it  was 
excluded  by  the  court,  on  account  of  the  indorsement.  The 
counsel  for  plaintiiF  then  erased  the  indorsement,,  and  the  note- 
was  admitted  in  proof,  against  the  exception  of  the  defendant. 

W.  Chumasero,  for  Appellant. 

D.  P.  Jenkins,  for  Appellee. 

ScATES,  C.  J.  The  only  question  presented  is,  whether  a 
plaintiff  can  strike  out  a  blank  indorsement,  on  a  promissory 
note  payable  to  order,  on  the  trial.  We  have  no  doubt  but  that 
this  is  the  true  rule,  and  may  be  done.  The  court  said  so  in 
Kyle  V.  Thovnpson  ei  al.,  2  Scam.  R.  4-32,  and  in  Campbell  v. 
Humphress,  ibid.  478,  but  reversed  the  judgment  in  that  case, 
liecause  a  special  full  assignment  had  not  been  stricken  out : 
defendants  had  proved  the  property  in  another,  instead  of  strik- 
ing out  the  assignment. 
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Our  statute  lias  given  to  an  indorsement,  in  writing,  the  effect 
to  transfer  and  vest  the  property  in  the  assignee,  and  enables 
him  to  maintain  suit  thereon  in  his  own  name.  Rev.  Statutes, 
1845,  p.  384,  385,  Sees.  4  and  5.  Plaintiff  had  defendant's 
attorney  sworn,  and  by  him  proved  that  he  was  retained  by  a 
man  by  the  name  of  Bailey,  who  claimed  and  who  he  believed 
had  some  interest  in  the  note  ;  and  that  he  knew  nothing  of  the 
plaintiff  below.  Bailey,  it  appears,  if  we  would  look  at  the 
affidavits  copied  into  the  record,  made  several  of  them,  and 
seems  to  have  had  and  taken  the  management  and  institution  of 
this  suit.'  Bailey,  it  would  so  appear,  was  present  at  the  rendi- 
tion of  the  judgment,  made  affidavit  for  an  execution,  and 
during  all  this  time  conducted  the  suit  in  the  name  of  Brown, 
the  payee,  for  his  use.  He  might  at  law,  under  our  statutes, 
recognize  the  true  interest,  as  in  the  party  for  whoso  use  the 
suit  is  brought,  and  prevent  any  control  of  it  by  the  nominal 
plaintiff  to  his  prejudice.  See  Smith  v.  Moore,  3  Scam.  R. 
462,  where  the  court  excluded  the  nominal  plaintiff  fi'om  being 
a  witness  without  the  consent  of  the  cestui  que  use. 

But  there  is  no  contest  here  between  claimants  of  the  interest. 
Supposing  the  entire  interest  to  be  in  Bailey,  under  a  blank 
assignment,  and  that  he  has  power  to  make  it  special  by  filling 
it  up  himself,  so  as  to  read  it  in  evidence  in  a  suit  instituted 
upon  it  in  his  own  name,  and  still  the  question  is  open  as  to  his 
right  to  institute  the  suit  in  the  name  of  the  payee  alone,  or  the 
payee  to  his  use,  and  strike  out  the  blank  assignment  and  ?'ead 
the  note.  We  conceive  that  the  holder  would  have  this  right. 
It  is  not  the  privilege  of  the  defendant  to  constitute  himself  the 
guardian  of  the  plaintiff's  rights,  as  between  assignor  and 
assignee,  or  payee  and  holder.  The  holder  may,  so  far  as 
defendant  has  any  right  of  objection,  consult  his  own  interest 
by  instituting  suit  in  the  name  of  the  one  or  the  other,  and  if 
not  controlled  by  a  special  assignment,  as  in  Kyle  v.  Thompson 
et  al. ,  and  Campbell  v.  Humph  ress,  ubi  supra,  may  recover  the 
amount  in  the  name  of  the  original  party.  It  might  be  the 
right  of  the  original  party  to  complain  of  the  use  of  his  name 
and  his  subjection  to  a  liability  for  costs,  but  if  so,  it  does  not 
follow  that  the  defendant  may  do  so  for  him.  The  defendant 
has  a  right  to  require  that  there  shall  be  such  a  plaintiff  as  will 
make  the  recovery  a  bar  to  any  other  action  by  another  for  the 
same  debt.  When  this  is  done,  he  is  protected  and  has  no  cause 
to  complaint  or  right  of  objection,  as  to  the  true  or  equitable 
ownership  of  the  moneys  recovered.  I  deem  this  to  be  the  true 
and  a  sufficient  test  of  the  question  before  us.  Tried  by  it,  we 
think  this  judgment  right.  Could  Bailey  institute  another  action 
on  this  note,  admitting  the  whole  interest  to  be  in   him  ?     We 
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think  lie  could  not.  He  lield  the  note  under  a  blank  assign- 
ment, instituted  suit  thereon  in  Brown's  name,  to  his  use,  upon 
objection  to  reading  the  note  at  trial,  -with  Brown's  name  upon 
it,  he  directed  his  attorney,  (for  we  must  take  the  act  of  the 
attorney  to  be  under  the  direction  of  his  client,  and  not  allow 
the  defendant  to  challenge  it  as  unauthorized, )  to  strike  out  the 
payee's  name  as  indorser,  and  take  the  judgment  in  his  name  to 
his  (Bailey's)  use.  Could  any  one  pretend  that  Bailey  could 
ever  sue  again  in  his  own  name  ?  The  statute  is  directory, 
permissive,  and  not  mandatory,  that  assignees  shall  sue  in  their 
own  names,  but  may,  as  we  think,  use  the  name  of  the  payee  to 
their  own  use,  as  sufficiently  descriptive  of  the  real  interest. 
So  far  as  defendant  is  interested,  we  presume  he  could  not  call 
for  proof  of  interest  in  the  person  for  whose  use  an  action  is 
declared,  without  showing  how  his  interests  were  to  be  affected 
and  injured  for  want  of  it. 

This  court  held  that  the  special  indorsement  was  in  the  power 
of  the  plaintiff,  and  he  may  strike  it  out  or  not,  as  he  please, 
and  that  possession  is  prima  facie  evidence  of  title.  Brinkley 
V.  Goring^  Breese  R.  288  ;  Dugan  et  at.  v.  U.  States,  4  Cond, 
R.  223,(3  Wheat.  172);  Lansdale  v.  Brown,  3  Wash.  C.  C.  R. 
404  ;  Murray  v.  Indah,  6  Cowen  R.  493.  We  recognize  fully 
that  the  party  having  a  legal  interest,  must  bring  the  suit  as 
laid  down.  Chitty  on  Bills,  534,  535  and  536.  But  without 
examining  what  might  be  allowed  by  the  current  of  authorities, 
in  the  way  of  changing  the  apparent  legal  interest,  by  striking 
out  special  assignments  on  the  trial,  we  feel  warranted  b^* 
the  justice  and  convenience  of  the  rule,  as  well  as  the  authori- 
ties, in  allowing  blank  assignments  to  be  either  filled  up  or 
striken  out  at  the  trial,  so  as  to  remove  all  formal  objection  by 
defendant  to  reading  the  instrument  in  evidence,  on  account  of 
such  apparent  transfers  or  for  want  of  them.  See  Leavitt  et  at. 
V.  Cowtes  et  al. ,  2  McLean  R.  491 ;  Manfiattan  Co.  \.Rey7ioIds 
et  al. ,  2  Hill  R.  140  ;  JValwyn  v.  .SY.  Quintin,  1  Bos .  and  Pull.R. 
658  ;  Lovell  v.  Evertson,  11  John.  R.  52  ;  Chit,  on  Bills,  535 
and  note  4,  572  ;  230,  230  a,  and  notes  ;  Burdick  v.  Green, 
15  John,  R.  249  ;  Bradford  et  al.  v.  Bucknam,  12  Maine 
R.  16,  It  seems  to  be  otherwise  noted  in  Jeffers  v,  Oliver,  use 
of  Bryan,  5  Mo,  R.  433.  under  their  statute  in  relation  to  as- 
signments. 

Judgment  affirmed. 


JUNE  TERM,  1855.  451 

0.  C^ofKng  and  J.  H.  Coffing  v.  Taylor. 


Churchill  Cofuxg  and  John  H.  Coffing,  Appellants,  v. 
Edmund  D.  Taylor,  Appellee. 


APPEAL    FROM    LA  SALLE. 


A  sale  by  a  partner  to  his  copartner,  of  all  bis  interest  in  the  property,  eflects. 
clams,  assets  and  debts  of  a  firm,  does  not  pass  to  the  purchaser  an  account 
standing  upon  the  books  of  the  firm  ajjainst  the  partner  making  the  sale,  nor 
the  seller's  interest  in  the  capital  by  him  originally  contributed  to  the  firm. 

"Where  a  contract  is  reduced  to  writing,  and  deliberately  read  over  by  the  parties 
before  executing  it,  and  there  is  nocvidence  of  any  fraud,  a  bill  cannot  be  sus- 
tained by  one  ot'the  parties  to  reform  the  contract  upon  the  ground  that  he  un- 
derstood its  eflect  to  be  dift'erent  from  its  legal  one. 

To  reform  a  contract,  it  must  be  shown  that  the  true  intention  of  the  parties  was 
difterent  from  the  contract  as  reduced  to  writing,  and  that, by  some  fraud  or  mis- 
take, the  real  contract  between  the  parties  was  not  truly  reduced  to  writing. 
Proof  of  the  parties'  interpretation  of  the  contract  is  not  sufficient  to  show  fraud 
or  mistake  in  drawing  it  up. 

A  contract  deliberately  made,  read  over  and  executed  by  parties,  will  not  be  re- 
formed upon  the  ground  that  the  witnesses  present  understood  its  eflect  to  be 
difl'eront  from  its  legal  one. 

Where  a  mortgage  provided  that  if  the  mortgagor  would  at  any  time  raise,  by 
mortgaging  or  selling  the  mortgaged  premises,  sutficient  money  to  pay  the  in- 
debtedness, the  mortgagee  should  redeed  to  the  mortgagor  the  premises,  for  the 
pui'pose  of  enabling  him  to  pay  the  same,  and  that  the  mortgage  should  not 
prevent  the  mortgagor  from  selling  or  mortgaging  the  premises,  for  the  purpose 
of  paying  the  indebtetlncss :  I/eld,thiit  such  proviso  did  not  clothe  the  mortgagor 
with  a  power  to  sell  the  premises  discharged  of  the  mortgage,  but  only  provided 
for  a  reconveyance  to  the  moi'tgagor,  in  case  he  could  raise  the  money  by  selling 
or  mortgaging. 

'That  notwithstanding  sucli  proviso,  the  mortgagor  had  all  the  power  over  the 
equity  of  redemption  that  he  would  have  had  if  such  proviso  had  not  been  con- 
tained in  the  mortgage. 

"Where  a  party  has  an  interest  in  his  own  right,  and  a  power,  a  conveyance  gene- 
rally without  naming  the  power,  will  operate  as  a  conveyance  of  the  interest, 
and  not  as  an  exercise  ot  the  power. 

Where  a  party  has  an  interest  and  a  power,  it  is  a  question  of  fact  whether,  in 
making  the  conveyance,  he  exercised  the  power;  and  where  it  expressly  ap- 
pears, upon  the  face  of  the  conveyance,  that  the  party  did  not  intend  to  "exe- 
cute the  power,  it  cannot  be  held  to  have  been  exercised. 

Where  a  party  has  an  interest  and  a  power,  and  makes  a  conveyance,  it  mil  be 
held  to  operate  upon  his  interest  only,  unless  the  conveyance  discloses  the  pow- 
er, and  shows  upon  its  face  that  it  was  executed  under  it. 

W^iere  the  mortgagor  conveyed  the  mortgaged  premises,  and  covenanted  that  the 
mortgage  was  paid :  JIdil,  that  such  conveyance  was  not  a  breach  of  trust,  so  as 
to  give  the  mortgagee  the  right  of  foreclosure  before  the  debt  became  due  by  the 
•terms  of  the  mortgage,  nor  a  forfeiture  of  the  credit  given  thereby. 


This  Avas  a  bill  in  chancery,  filed  March  8,  1853,  in  the  La 
•Salle  Circuit  Court,  by  the  appellee,  against  the  appellants  and 
Asenath  Coffing,  the  Avife  of  Churchill  Coffing,  and  alleges  in 
substance:  that,  in  the  year  1847,  the  Appellee,  I.  D.  Harmon, 
and  Churchill  Coffing,  formed  a  copartnership  for  carrying  on 
mercantile  and  other  business,  at  Peru,  111.,  under  the  name  of 
I.  D-  Harmon  &  Co.,  which  continued  until  dissolved  as  after 
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mentioned.  That  during  the  continuance  of  the  pavtnesrhip,  C. 
Coffing  was  the  owner  of  the  east  five  feet  of  lot  10,  block  153, 
so  much  of  lot  11  in  the  same  block  as  was  afterwards  covered 
and  occupied  by  stone  stores,  rented  by  William  Paul  and  the 
firm  of  Taylor  &  Coffing,  and  lot  3  and  a  portion  of  the  west 
half  of  lot  2,  in  subdivision  of  the  Trustees  of  the  Illinois  and 
Michigan  Canal,  of  the  N.  W.  frac.  Sec.  21,  T.  31  N.,  R.  IE., 
which  were  principally  unimproved  ;  and  that  C.  Coffing  with- 
drew from  the  firm  money  and  goods  to  the  amount  of  more, 
than  ^20,000,  for  his  individual  use,  of  which  sum  he  applied, 
^15,000  and  upwards  in  the  erection  of  buildings  upon  said 
premises.  That  at  the  time  of  the  withdrawal  of  said  assets,  and 
during  the  existence  of  the  copartnership  of  I.  D.  Harmon  &  Co.,. 
and  of  Taylor  &  Coffing  after  mentioned,  the  appellee  resided  in 
Indiana,  and  had  but  little  knowledge  of  the  business  ;  and  that 
C.  Coffing  resided  at  Peru,  and  was  better  acquainted  therewith. 
That  about  Sept.  30,  1850,  the  firm  of  I.  D.  Harmon  &  Co.  was 
dissolved  by  consent,  and  the  appellee  and  C.  Coffing  assumed 
the  liabilities  and  became  the  owners  of  the  assets  of  that  firm, 
among  which  assets  was  the  debt  of  C.  Coffing  to  the  firm.  That 
thereupon  the  appellee  and  C.  Coffing  formed  a  new  copartner- 
ship under  the  name  of  Taylor  &  Coffing,  and  carried  on  the 
business  under  that  name,  and  that  C.  Coffing's  debt  became  due 
from  him  to  the  new  firm.  That  on  the  17th  May,  1851,  while 
the  firm  of  Taylor  &  Coffing  still  existed,  an  account  was  stated 
between  that  firm  and  C.  Coffing,  and  the  amount  of  his  debt  to 
the  firm  found  to  be  $18,340.  That  C.  Coffing  at  that  time 
being  the  owner  of  the  above  premises,  requested  the  appellee, 
as  the  other  partner  of  the  new  firm,  to  extend  the  further  pay- 
ment of  said  debt  upon  the  security  of  a  mortgage  of  said  prem- 
ises, which  the  appellee  agreed  to,  and  the  time  of  payment  was- 
extended  to  three  ^^ears  from  May  17,  1851.  Thereupon,  C. 
Coffing  and  his  wife,  for  the  purpose  of  securing  said  debt, 
executed  their  deed,  dated  May  17,  1851,  to  the  firm  of  Taylor 
&  Coffing,  conveying  to  said  firm  the  above  premises,  which  deed 
was  absolute  on  its  face  ;  and  that  on  the  same  May  17,  1851, 
the  appellee  and  C.  Coffing  executed  an  indenture  of  that  date, 
in  the  nature  of  a  defeasance  to  said  deed,  Avhich,  after  reciting 
that  C.  Coffing,  of  the  firm  of  Taylor  &  Coffing,  was  indebted 
to  said  firm  in  the  sum  of  $18,340,  and  to  secure  the  said  firm, 
the  said  Coffing  had  that  day  made  and  executed  a  deed  of  con- 
veyance to  the  said  firm  of  the  above  premises,  provided  that 
"  If  the  said  Churchill  Coffing  shall  well  and  truly  pay,  or  cause 
to  be  paid,  the  said  sum  of  $18,340,  to  the  said  Taylor  & 
Coffing,  or  their  representatives  or  assigns,  within  three  years 
from  the  date  of  said  deed  of  conveyance  and  of  these  pres- 
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ents,  or  if  the  said  Coffing  shall  pay  any  part  of  said  indcbt- 
. odncss  within  the  said  term,  then  all  of  the  above  dcscrihed 
property,  if  all  of  the  snid  indebtedne.'^s  shall  be  paid,  shall  be 
reconveycd  to  the  said  Churchill  Coffing,  or  so  much  of  it  shall 
be  released  and  reconveycd  proportioned  to  the  amount  of  pay- 
ment made  by  him  of  the  indebtedness  aforesaid  ;  and  further,  if 
the  said  Coffing  can  at  any  time  within  the  three  years  aforesaid, 
raise  by  mortgaging  the  said  premises,  or  by  selling  the  same,  or 
otherwise,  sufficient  money  to  pay  said  indebtedness,  then  the  said 
Taylor  &  Coffing  shall  redced  to  the  said  Churchill  Coffing  the 
premises  above  described,  for  the  purpose  of  enabling  the  said 
Coffing  to  pay  the  said  indebtedness  ;  and  the  said  deed  of 
conveyance  to  Taylor  &  Coffing  shall  not  prevent  the  said 
Coffing  from  selling  or  mortgaging  the  said  premises,  or  any 
portion  of  them,  for  the  purpose  of  paying  said  indebtedness." 

That  on  the  17th  May,  1851,  the  firm  of  Taylor  &  Coffing 
were  indebted  more  than  ^40,000,  and  were  paying  interest 
thereon  at  the  rate  of  ten  per  cent.,  it  being  for  borrowed 
money,  and  were  obliged  to  carry  along  said  $18,340  at  ten 
per  cent,  interest,  in  consequence  of  C.  Coffing's  failure  to  pay 
his  debt  to  the  firm. 

That  at  the  time  of  execution  of  said  deed,  C.  Coffing  no- 
tified I.  L.  Coates  &  Co.,  William  Paul  and  I.  D.  Harmon  &  Co., 
who  occupied  said  premises  as  tenants,  that  from  that  time  they 
should  pay  rents  therefor  to  Taylor  &  Coffing,  and  for  a  long 
time  afterwards  they  did  so.  That  at  the  time  of  the  execution 
of  said  deeds,  it  was  agreed  and  understood  between  C.  Coffing 
and  the  firm  of  Taylor  &  Coffing,  that  the  firm  should  collect 
and  retain  the  rents  of  said  premises,  in  lieu  of  interest  on  said 
debt. 

The  bill  further  alleges,  that  on  the  27th  April,  1852,  C. 
Coffing  applied  to  the  appellee,  and  proposed  to  sell  to  him  his 
(Coffing's)  interest  in  the  Salisbury  plank  road  company,  and 
the  Illinois  river  bank,  all  Coffing's  interest  in  the  property, 
eflects,  claims,  assets  and  debts  of  the  firm  of  Taylor  &  Coffing^ 
and  that  the  appellee  should  assume  all  the  liabilities  of  ,the 
firm  and  release  Coffing  therefrom,  pay  Coffing  $500  per  annum, 
(juarterly,  for  his  services  as  president  of  said  bank  and  plank 
road  company,  and  $5,000,  by  acquitting  Coffing  of  that  amount 
of  his  debt  to  the  firm  of  Taylor  &  Coffing.  That  the  appellee 
having  agreed  to  said  terms,  articles  of  agreement  were  drawn 
up  by  Coffing,  and  signed  by  the  appellee  and  Coffing  respect- 
ively, which  were  as  follows : 

•'Whereas,  Col.  E.  D.  Taylor,  of  Michigan  city,  iu  the  State  of  Indiana,  one 
of  the  partners  of  the  firm  of  Taylor  &  CotHng,  of  rem,  La  Salle  county  anil  State 
of  Illinois,  has  agreed  to  indorse  xxpon  an  indenture  given  by  Cluirehill  Coffing.  of 
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Peru, aforesaid. to  Taylor  &  Coffing,for  eighteen  thousand  three  hundred  and  forty 
dollars,  the  sum  of  five  thousand  dollars .  as  so  much  paid  upon  said  indenture  by 
the  said  Coffing;  and  whereas,  the  said  E.  D.  Taylor  has  also  agreed  to  assume 
and  pay  all  debts, liabilities,  notes  or  drafts  out  standing  against  the  firm  of  Taylor 
&  Coffing,  and  release  the  said  Coffing  entirely  therefrom ;  and  whereas,the  said  E. 
D.  Taylor,  one  of  the  proprietors  of  the  Illinois  river  bank,  of  Taylor  &  Coffing, 
has  agreed  to  pay  to  the  said  C.  Coffing  for  the  said  bank  and  for  the  Salisbury 
plank  road  company,  the  sura  of  five  hundred  dollars  per  annum,  to  be  paid  to  the 

«aid  C.  Coffing  quarterly  for  the  space  of years,  for  his  services  as  pi-esident 

of  the  bank  and  of  the  Sahsbury  plank  road  company. 

iNOW  THEREFORE,  KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  I,  CllUrchil 

Coffing,  of  Peru,  La  Salle  county  and  State  of  Illinois,  for  and  in  consideration  of 
the  sum  of  five  thousand  dollars,  indorsed  upon  said  indenture  as  above  recited, 
and  also  in  consideration  of  the  said  Taylor  assuming  and  paying  the  debts  and 
liabi'ities  of  the  said  Taylor  &  Cofflng,  and  releasing  the  said  Coffing  from  all 
lial)ility  or  responsibility  therefor;  and  also  in  consideration  of  the  payment  offive 
hundred  dollars  to  the  said  Coffing,  for  his  services  as  president  of  the  Salisbury 
plank  road  company  and  the  IlHnois  river  bank  of  Taylor&CotHng,as  aforesaid.has 
(have)  sold,  transferred,  assigned  and  set  over,  ano  by  these  presents  do  sell,  trans- 
fer, assign  and  set  over  to  the  said  E.  D.  Taylor,  his  heirs  and  assigns,  all  my 
right,  title  and  interest  in  and  to  all  property,  debts,  accounts,  notes,  books  and 
papers,  belonging  to  the  firm  of  Taylor  &,  Coffing,  {eicepting  the  indenture  given  by 
the  said  Coffing  to  Taylor  c&  Coffing  aforesaid,  which  is  to  stand  andremain  as  it  is,  un- 
affected ly  this  deed  of  sale,)  and  also ,  all  my  right,  title  and  interest  of  every  kind 
and  nature  in  or  to  the  charter  of  the  Illinois  river  bank  of  Taylor  &  Coffing, 
and  in  or  to  the  charter  of  the  Salisbury  plank  road  company,  and  all  my  interest 
in  the  stock,  notes,  bills,  papers,  books,  money  and  all  other  property  belonging 
or  appertaining  to  said  bank,  or  to  said  C.  Coffing  &  Co.,  or  to  the  said  Salisbury 
plank  road  company.  And  I,  the  said  Coffing,  do  hereby  promise  and  agree  to 
use  all  honorable  means  to  advance  the  interests  of  said  institutions,  and  fiiith- 
fully  and  truly  perform  such  duties  as  shall  devolve  upon  me  by  virtue  of  the 
office  of  president,  etc.,  so  long  as  I  shall  be  required  to  act  in  that  capacity  for 
the ■  term  aforesaid. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  this  2Tth  day 
of  April,  1852.  CHURCHILL  COFFING.     [  L.  s.  ] 

Know  all  Men  by  these  Presents,  That  T,  E.  D.  Taylor,  of  ]\lichigan 
City,  Indiana,  in  consideration  of  the  sale  this  day  made  by  the  said  Churchill 
Coffing,  contained  in  the  foregoing  indenture,  do  hereby  covenant  and  agree  A^ith 
the  said  Coifing,  his  heirs  and  assigns,  to  have  indorsed  upo)i  C.  Cofliug's  in- 
denture for  eighteen  thousand  three  hundred  and  forty  dollars,  now  in  the  poss- 
ession of  Taylor  &  Coffing,  the  sum  of  five  thousand  dollars,  as  so  much  paid  upon 
said  indenture  by  the  said  Coffing,  and  also  that  I  will  assume  and  pay  all  debts, 
liabilities,  notes  or  drafts  outstanding  against  the  said  firm  of  Taylor  &  Coffing, 
and  release  the  said  Coffing  entirely  therefrom;  and  further,  as  one  of  the  pro- 
prietoi's  of  the  Illinois  river  bank  of  Taylor  &  Coffing,  and  of  the  Salisbury  plank 
road  company,  the  sum  ol  five  hundred  dollars  per  annum  shall  be  paid  to  the 

said  Coffing,  quarterly,  for  the  space  of years,  for  his  services  as  president 

•  of  said  bank  and  plank  road  company. 

In  Witness  Whereof,  I  have  this  27th  day  of  April,  1852,  hereunto  set  my 
h.ind  and  seaK  "     E.  D.  TAYLOll.     [  L.  s.  ] 
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The  bill  then  charges,  that  the  real  intention  and  understand- 
ing of  both  the  appellee  and  Coffing,  before  the  same  was  pre- 
tended to  be  reduced  to  writing  by  Coffing,  was  the  same  as 
above  stated,  with  the  additional  proviso,  that  nothing  in  said 
articles  contained  should  alter  or  affect  the  indentures  securing 
CofKng's  debt  to  the  firm,  so  as  to  prevent  Coffing  having  three 
years'  time  in  which  to  redeem  said  premises,  and  such  Avas  the 
construction  placed  on  said  articles  by  both  parties  at  the  time 
of  their  execution.  That  Coffing  did  not  claim  or  collect  the 
first  quarter's  rents,  falling  due  after  the  assignment  of  his  in- 
terest, but  the  same  were  collected  by  the  appellee's  agent  with- 
out objection  by  Coffing. 

That  some  time  afterwards,  Coffing  notified  the  tenants  not 
to  pay  rents  to  the  appellee's  agent,  and  that  they  were  payable 
to  him,  and,  to  the  appellee's  surprise,  Coffing  then  first  pre- 
tended that  he  had  not  assigned  to  the  appellee  his  interest  in 
Coffing's  debt  to  the  firm  of  Taylor  and  Coffing,  and  asserted 
that  he  had  gotten  a  technical  advantage  of  the  appellee  which* 
he  intended  to  keep,  and  that  Coffing  pretended  that  his  debt  was 
reserved  from  said  sale  by  the  clause  in  said  articles  of  agree- 
ment, in  these  words,  "•excepting  the  indenture  given  by  the 
said  Coffing  to  Taylor  k  Coffing  aforesaid,  which  is  to  stand  and 
remain  as  it  is,  unaffected  by  this  deed  of  sale."  The  bill  then 
charges  that  Coffing  was  an  attorney  and  lawyer,  and  skilled  in 
the  drafting  and  construction  of  legal  instruments,  and  in  the 
interpretation  of  phrases  in  law,  and  that  the  appellee  was  un- 
learned in  the  law  and  unskilled  in  drafting  legal  instruments, 
and  in  the  use  and  interpretation  of  phrases  in  law  ;  that  he  had 
great  confidence  in  Coffing's  integrity  and  consulted  no  attorney, 
but  having  agreed  upon  the  terms  of  sale,  entrusted  Coffing  as 
attorney  for  both  parties  to  draw  up  the  writings.  That  Coffing 
prepared  the  articles  in  his  own  hand- writing,  and  that  when 
presented  to  the  appellee  for  execution,  they  were  read  by  Cof- 
fing to  the  appellee,  the  appellee  not  reading  or  particularly 
examining  them,  and  having  confidence  in  Coffing's  honor  and 
integrity,  and  perceiving  in  the  articles  general  words  convey- 
ing to  the  appellee,  as  he  thought,  all  of  Coffing's  interest  in 
the  assets  of  Taylor  &  Coffing,  he  signed  on  his  part,  and  ac- 
cepted those  executed  by  Coffing,  without  submitting  the  same 
to  any  other  attorney.  That  the  appellee  called  Coffing's  atten- 
tion to  the  clause  of  exception  before  signing,  and  inquired  if 
it  was  not  designed  to  preserve  to  Coffing  the  right  to  redeem 
the  premises  within  three  years,  and  Coffing  replied  it  was,  and 
that  Coffing  did  not  explain  to  the  appellee  that  it  would  be 
construed  differently,  or  had  any  other  meaning,  and  especially. 
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did  not  explain  that  it  reserved   the  debt   of  Coffing  from  the 
transfer. 

That  appellee  paid  the  full  value  of  all  the  assets  of  the  firm 
of  Taylor  and  Coffing  at  the  time  of  the  sale,  including  the  debt 
of  Coffing,  and  that  all  of  said  assets  did  not  much,  if  any,  ex- 
ceed the  liabilities  of  Taylor  &  Coffing,  and  that  the  appellee 
had  repeatedly  offered  Coffing  to  pay  him  $6,000  in  cash,  besides 
the  assets,  if  Coffing  -would  assume  the  liabilities  of  the  firm 
and  release  the  appellee,  ■which  Coffing  refused. 

The  bill  then  charges,  that  said  clause  was  fraudulently  di^awn 
up  by  Coffing  to  cheat  and  defiMud  the  appellee,  and  as  a  part 
of  the  fraudulent  conduct  of  Coffing,  he  studiously  avoided  using 
the  -word  debt,  or  any  other  "word  to  excite  the  suspicion  of  the 
appellee,  and  placed  the  clause  in  parenthesis  as  containing 
matters  of  small  importance,  and  so  framed  the  clause  as  to 
make  it  capable  of  a  two-fold  construction,  that  the  appellee 
might  then  put  one  construction  upon  it,  and  Coffing  afterwards 
develop  another  constniction. 

The  bill  further  alleges,  that  the  appellee  afterwards  credited 
$5,000  on  the  indenture,  as  part  payment  of  the  818,340,  leav- 
ing 013,340  still  due  thereon  for  principal.  That  C.  Coffing, 
December  20,  1852,  by  deed  of  that  date,  for  the  consideration 
of  825,000,  recited  therein,  conveyed  the  premises,  with  other 
property,  to  John  H.  Coffing,  and  that,  in  that  deed,  C.  Coffing 
makes  the  following  statement :  "  being  the  same  property  mort- 
gaged bv  Churchill  Coffing  to  Tavlor  &  Coffin^,  on  the  17th  day 
of  May,  1851,  for  the  sum  of  §18,340,  which  said  mortgage 
was  expressly  resei-ved  and  excepted  from  sale  at  the  time 
Churchill  Coffing,  one  of  the  partners  of  the  firm  of  Taylor  & 
Coffing,  sold  and  conveyed  to  E.  D.  Taylor  all  of  the  said  Cof- 
fing's  interest  in  the  property,  debts,  accounts,  notes,  books  and 
papers  belonging  to  the  firm  of  Taylor  &  Coffing,  as  will  more 
fully  appear  by  said  Coffing's  deed  to  E.  D.  Taylor,  made  April 
2Tth,  1852,  and  recorded  in  the  records  of  La  Salle  county. 
And  the  said  Churchill  Coffing  hereby  covenants,  that  the  said 
mortgage  has  been  fully  paid,  and  that  E.  D.  Taylor  has  no 
interest  whatever  therein,"  which  the  appellee  charges  to  be 
untrue. 

That  John  H.  Coffing  had  commenced,  in  the  La  Salle  Circuit 
Court,  an  action  of  covenant  against  I.  D.  Harmon,  with  the 
view  to  enforce  collections  of  the  rents,  and  paymeni  thereof  to 
John  H.  Coffing  ;  and  that  by  virtue  of  the  said  indenture  between 
C.  Coffing  and  the  appellee,  and  the  sale  by  C.  Coffing  to  John  H. 
Coffing,  and  the  payment  of  said  $25,000,  the  appellee  had  be- 
come entitled  to  receive  payment  from  C.  Coffing  of  the  balance 
of  said  debt,   $13,340,  with  interest :  and  that  C.   Coffing  held 
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that  sum  as  trustee  for  the  appellee  ;  and  that  J.  H.  Coffing  was 
bound  to  the  extent  of  his  interest  in  the  premises  for  the  pay- 
ment to  the  appellee  of  $13,340,  and  that  the  title  to  the  mort- 
gaged premises  had  become  absolute  at  law  in  the  appellee,  with 
a  present  right  to  foreclose  the  defendant's  equity  of  redemption 
in  the  same. 

The  oath  of  the  defendants  to  their  answer  was  waived,  and 
the  bill  prayed  that  the  articles  of  agreement,  dated  April  27th, 
1852,  be  so  reformed  and  modified  as  to  show  that  the  debt  of 
<].  Coffing  was  thereby  transferred  to  the  appellee,  and  that  so 
much  of  the  clause  of  exception,  so  fraudulently  inserted,  a* 
renders  the  same  susceptible  of  the  construction  that  the  debt 
was  reserved,  be  rescinded ;  for  an  account  to  be  taken  of  the 
amount  due  on  the  debt ;  for  a  foreclosure  and  sale  of  the  prem- 
ises, and  for  an  injunction  restraining  J,  H.  Coffing  fi'om  prose- 
cuting the  suit  against  Harmon  for  rent,  and  the  defendants  from 
hindering  the  appellee  in  collecting  the  rents,  and  for  general 
relief. 

Churchill  Coffing  filed  his  answer,  alleging  in  substance  that 
in  1857,  he,  the  appellee,  and  Harmon,  formed  a  copartnership 
for  the  purposes  stated  in  the  bill,  the  terms  of  which  were 
reduced  to  writing,  and  provided,  that  the  partnership  should 
■commence  January  1,  1848,  and  continue  two  years,  and  longer, 
at  the  option  of  the  parties.  That  the  appellee  should  furnish 
.$5,000,  and  Coffing  $10,000,  making  the  amount  of  the  actual 
capital ;  that  Harmon  was  to  devote  his  whole  time  to  the 
business  ;  that  the  profits  and  losses  were  to  be  shared  equally  ; 
and  that  it  should  be  the  duty  of  Harmon,  if  required,  at  the  end 
of  each  year  to  furnish  to  the  other  partners  a  written  state- 
ment of  the  actual  condition  of  the  copartnership,  the  transac- 
tion in  which  it  had  been  engaged,  with  a  full  account  of  its 
receipts  and  expenditures.  The  answer  also  alleges  that  at  the 
the  time  the  partnership  was  formed,  there  was  a  verbal  understand- 
ing that  the  appellee  should  furnish  the  firm  a  credit  for  borrow- 
ing money  to  the  amount  of  $20,000,  which  was  to  compensate 
■for  his  deficiency  of  capital  contributed.  That  Coffing  paid 
into  the  firm  the  $10,000,  his  part  of  the  capital  in  money,  and 
Taylor  put  in,  as  his  part  of  the  capital,  the  remnant  of  an  old 
stock  of  goods,  inventoried  at  $7,000,  and  drew  from  the  firm 
in  money,  the  difference  between  the  inventory  and  the  sum 
-agreed  to  be  contributed  by  him. 

It  sets  out  the  various  business  relations  between  the  appellee 
and  Harmon  prior  to  that  time,  and  alleges  that  Coffing  con- 
sidered Harmon  the  representative  of  the  appellee  in  the  firm. 
That  in  the  spring  of  1849,  Coffing  was  the  owner  of  the 
premises  mentioned  in  the  bill,  and  becoming  dissatisfied  with 


464  OTTAWA, 

C.  Coffing  and  J.  H.  Coffing  v.  Taylor. 

management  of  business,  lie  proposed  to  Harmon  to  sell  to  tlie 
other  partners  his  interest  in  the  firm,  and  withdra^v  therefrom. 
Thereupon  it  was  agreed  between  Coffing  and  Harmon,  for  him- 
self and  the  appellee,  that  Harmon,  as  the  representative  of  the 
firm,  should  erect,  on  the  above  premises,  a  warehouse  for 
Coffing,  with  basement  of  stone  and  upper  part  of  wood,  on  a 
plan  agreed  upon,  at  a  cost  of  $7,500,  at  which  price  a  contract 
had  been  made  with  a  builder  for  its  erection.  That  Harmon 
was  to  oversee  the  building  and  pay  therefor  §6,000  fi-om  the 
firm,  and  Coffing  was  to  fiu'nish  the  balance,  $1,500  ;  and  for 
building  the  warehouse  on  these  terms,  Coffing  was  to  release  to 
the  other  partners,  his  interest  in  the  firm,  they  assuming  the 
liabilities.  That  Coffing  entered  into  this  agreement  in  good 
faith,  supposing  that  the  appellee  approved  of  the  same,  but 
whether  he  assented  to  it  at  the  time  or  not,  Coffing  was  unable 
to  sav,  but  he  knows  that  after  the  building  was  considerably 
advanced,  the  appellee  assented  to  making  further  advances  on 
account  of  the  same.  That  upon  the  making  of  said  agreement, 
Coffing  supposed  his  interest  and  connection  with  the  fiim  sub- 
stantially ended,  and  would  be  entirely  so  when  the  warehouse 
was  completed.  That  Coffing  then  went  East,  where  he  re- 
mained a  year  ;  and  Avhile  absent,  Harmon  built  the  Avarehouse, 
changing  the  plan  of  the  same,  and  for  expenditures  on  the 
building,  interest,  exchange,  etc.,  Coffing  was  charged  in  account, 
so  that  a  balance  of  between  $18,000  and  819,000,  stood 
charged  against  him.  That  the  appellee  was  fully  aware  of  the 
expenditure  at  the  time  the  same  was  made,  which  Coffing  being 
absent  knew  nothing  about,  except  the  change  in  the  plan,  until 
the  warehouse  was  nearly  completed.  That  the  appellee,  from 
coiTcspoudence  with  those  who  had  charge  of  the  business  of 
the  firm,  was  familiar  with  the  same,  while  Coffing  knew  but 
little  of  its  operation  or  condition.  That  in  February,  1850, 
Harmon  proposed  to  Coffing  that  he  should  retire  from  the  finn 
as  agreed  in  the  spring  of  1840,  subject  to  the  approval  of  the 
appellee,  and  that  an  amicable  adjustment  be  made  of  the  extra 
cost  of  the  Avarehousc,  but  when  the  appellee  was  consulted,  he 
refused  to  consent  to  the  same,  and  denied  that  he  had  sanc- 
tioned the  agreement  made  by  Hannon  to  that  eflec:. 

That  business  was  continued  as  it  had  been  previously  until 
September,  1850,  when  the  appellee  sent  Seth  Paine  to  Peru  to 
act  for  him  in  the  management  of  the  business.  Soon  after,  the 
appellee  came  to  Peru,  required  Hannon  to  withdraw  fi'om  the 
firm,  changed  its  name  to  that  of  "  Taylor  &  Coffing,"  and 
placed  Paine  in  charge  of  the  business. 

That  on  the  seventh  of  March,  1851,  Coffing  and  the  appellee 
executed  the  f ollowino;  agreement : 
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•'  The  firm  of  iKaacD.  Harmon  &  Co.  was,  by  consent,  dissolved  on  the  oOth 
September,  isr)0.  'J'he  undersigned  parlies  in  said  lirm,  eontinue  the  business 
under  the  name  of  Taylor  &  Cofling.  The  capital  stock  which  Taylor  &  CofDng 
contributed,  shall  be  transferred  to  the  new  books  and  represent  the  interest 
each  has  in  the  Qrni  of  Taylor  &  Coiling,  viz :  E.  D.  Taylor .  $5,000;  Churchill  Coff- 
ign$10,(X)0.  The  business  to  be  continued  for  the  purpose  of  paying  ofl'  the 
debts  of  I.  D  .Harmon  &  Co.,  and  reimbui'siug  the  capital  aforesaid,  as  long  as, 
'bey  mutually  think  best,  and  the  profits  and  losses  of  the  business  ehared 
#hall  mutually  by  the  undersigned." 

Tlie  answer  denies  that  an  account  was  stated  between  the 
parties  on  the  17th  of  May,  1851,  but  admits  the  execution  of 
the  mortgage  mentioned  in  the  bill  for  that  sum,  and  alleges 
that  the  same  was  done  Avithout  adjusting  the  account,  or  agree- 
ing upon  any  balance  due  thereon,  setting  forth  his  (CofBng's) 
reasons  for  so  doing. 

It  admits  that  the  firm  of  Taylor  &  Coffing  was  then  largely 
indebted,  and  that  Coffing  notified  the  tenants  of  the  mortgaged 
premises  to  pay  the  rents  to  the  firm,  but  denies  that  there  was 
any  agreement  that  the  firm  should  retain  the  rents  in  lieu  of 
interest  on  his  account. 

That  on  the  27th  May,  1852,  the  appellee  proposed  to  Coffing 
to  purchase  his  interest  in  the  Salisbury  Plank  Road  Co.,  and 
the  Illinois  River  Bank,  Coffing's  banking  house  and  the  ground 
on  which  it  stood,  and  to  assume  and  pay  all  the  debts  of  the 
firm,  to  indorse  upon  Coffing's  mortgage  to  the  firm  $5,000,  tc 
pay  Coffing  a  salary  of  $500  per  year  as  president  of  the  bank, 
and  to  take  the  assets  of  the  firm.  That  upon  the  proposition 
being  made,  Coffing  remarked  to  appellee  that  his  mortgage  was 
to  be  excepted,  to  which  the  appellee  replied,  "  certainly,"  and 
that  then  Coffing  accepted  of  the  proposition. 

That  the  appellee  then  professing  to  be  in  great  haste  to 
leave  town  on  that  day,  requested  Coffing  to  draw  up  the 
writings  as  speedily  as  possible  ;  and  that  Coffing,  in  the  presence 
of  the  appellee,  proceeded  to  write  the  same,  the  appellee  look- 
ing over  and  reading  the  paragraphs  as  they  were  WTitten,  and 
after  written,  were  read  over  and  approved  by  the  appellee. 
That  Coffing  then  made  a  copy  of  the  writing,  signed  by  him- 
self, which  was  read  over  and  compared  in  the  presence  and 
hearing  of  the  appellee.  Denies  that  any  inquiry  was  made 
during  the  preparation  or  executif^n  of  the  papers  as  to  their 
meaning  or  any  part  thereof,  and  says  that  the  appellee  appeared 
to  understand  and  be  satisfied  with  them.  Denies  that  the 
intention  and  understanding  of  the  parties  was  as  stated  in  the 
bill,  and  that  the  parties  then  put  the  construction  upon  the 
agreement  claimed  by  the  appellant,  but  on  the  contrary,  claims 
that  both  parties  understood  bv  the  agreement,  tnat  the  business 
^  30 
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of  the  firm  "was  closed,  leaving  the  account  against  Coffing,  out 
of  which  was  to  be  reimbursed  to  the  parties  their  original 
capital.  That  the  $5,000  to  be  indorsed  thereon  and  charged 
to  the  appellee,  was  a  reimbursement  to  him  of  his  capital. 
That  Coffing  was  entitled  to  deduct  from  the  balance  then  due. 
his  capital  $10,000,  and  the  balance  to  be  divided  between  the 
parties  as  profits  of  the  partnership.  Admits  that  the  firm  of 
Taylor  &  Coffing  entered  upon  the  mortgage  a  receipt  of  Coffing 
of  $5,000,  and  that  the  tenants  of  the  mortgaged  premises  con- 
tinued to  pay  rent  to  appellee's  agent.  The  answer  denies  that 
the  appellee  paid  the  full  value  of  the  assets,  including  the  debt 
of  Coffing,  and  states  that  Harmon,  before  he  retired  from  the 
firm,  made  a  statement  of  its  affairs,  showing  that  its  effects 
were  sufficient  to  pay  its  liabilities  and  restore  the  original 
capital,  and  that  when  Harmon  retired  from  the  firm,  he  was  not 
charged  anything  for  supposed  losses  to  be  shared  by  him.  It 
admits  that  the  appellee  had  made  the  offer  to  Coffing  to  pay 
him  $6,000,  if  he  would  assume  the  liabilities  of  the  firm  and 
take  the  assets,  but  alleges  that  the  appellee  knew  he  was  not 
in  a  condition  to  accept  of  the  offer.  It  admits  the  execution 
of  the  deed  to  John  H.  Coffing,  and  the  commencement  of  the 
suit  by  him  against  Harmon,  and  substantially  denies  all  the 
other  allegations  of  the  bill. 

John  H.  Coffing  filed  his  answer,  denying  all  knowledge  of 
the  dealings  between  the  appellees  and  C.  Coffing,  except  what 
appeared  from  the  written  articles  of  agreement  between  them, 
and  setting  forth  the  circumstances  under  which  he  took  the 
conveyance  mentioned  in  the  bill,  but  as  no  question  arose  upon 
this  part  of  the  case,  it  is  not  deemed  important  to  set  them 
forth. 

Replications  were  filed  and  proofs  were  taken,  which  were 
exceedingly  voluminous.  So  much  only  of  the  proofs  as  are 
alluded  to  in  the  opinion  of  the  court,  is  stated.  The  state- 
ment relative  to  the  affairs  of  the  firm,  mentioned  by  C.  Coffing 
in  his  answer,  was  filed,  giving  a  detailed  account  of  the  assets 
of  the  firm  and  of  its  liabilities,  July,  1850,  and  showing  that  the 
assets,  including  Coffing's  account,  amounted  to  $79,104.61,  and 
its  liabilities  amounted  to  $53,690.07.  Among  other  witnesses 
examined,  were  Seth  Paine  and  Theron  D.  Brewster.  Paine 
testified  that  he  was  present  Avhen  the  agreement  of  April  27, 
1852,  was  made  and  signed  by  the  parties.  That  he  then  under- 
stood the  agreement  as  conveying  to  the  appellee  Coffing's 
account;  that  the  reservation  referred  solely  to  the  time  in 
which  Coffing  should  have  to  redeem  his  property,  and  that 
when  he  testified,  he  understood  the  reservation  to  mean  that, 
and  nothing  more.     He  also  testified  that  at  the  time  the  mort- 
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gage  was  executed,  there  was  an  agreement  that  the  rents 
should  all  be  collected  and  offset  against  the  interest.  When 
asked  as  to  the  language  of  the  parties,  he  replied  that  he  would 
not  give  it,  but  it  was  a  part  of  his  being  that  there  was  a  con- 
tract to  that  effect.  Testimony  tending  to  prove  that  Paine 
had  made  statements  relative  to  the  contract,  different  to  what 
he  testified  to,  and  to  impeach  as  well  as  to  sustain  his  general 
character  for  truth  and  veracity,  Avas  introduced.  Brewster 
testified  to  a  conversation  had  between  him  and  C.  Cofling, 
relative  to  the  agreement  of  April  27,  1852,  and  stated  his 
understanding  of  what  the  agreement  was,  from  what  Coffing 
told  him.  Other  testimony  was  introduced  for  the  purpose  of 
showing  that  Cofiing  understood  the  agreement  at  the  time,  as 
set  forth  in  his  answer. 

The  cause  was  heard  before  Hon.  E.  S.  Leland,  Judge  of  the 
9th  Judicial  Circuit,  March  4,  1854,  and  a  decree  entered  in 
favor  of  the  appellee  for  ^9,259.14,  as  the  balance  due  upon 
C.  Coffing's  account,  with  interest  from  May  17,  1851,  after 
deducting  the  rents  received  by  the  firm  of  Taylor  and  CoSing, 
and  the  appellee  from  the  mortgaged  premises,  and  ordering 
that  sum  to  be  paid  in  sixty  days,  and  in  default  of  payment, 
ordered  that  the  defendants  be  foreclosed,  and  a  sale  made  of 
the  mortgaged  premises  ;  from  which  decree  Churchill  Coffing 
and  John  H.  Coffing  appealed,  and  bring  the  case  to  this  court. 

C.  BECKWTni  and  T.  L.  Dickey,  for  Appellants. 

S.  S.  Hays  and  R.  S.  Blacka\^ll,  for  Appellees. 

ScATES,  C.  J.  The  bill  prof  esses  to  make  a  case  for  reforming 
an  agreement,  and  for  a  foreclosure  of  a  mortgage.  I  am  of 
opinion  that  neither  the  bill  nor  proofs  present  sufficient  ground 
to  entitle  the  party  to  relief,  as  prayed. 

In  making  out  the  former  case,  I  understood  the  defendant  to 
assume  the  position  that  he  bought  of  C.  Coffing  all  his  interest 
in  the  partnership  enterprise  between  them,  and  that  Coffing 
fraudulently  drew  up  the  contract  to  transfer  this  interest,  in 
such  manner  and  language  as  was  liable  to  a  double  construction, 
and  Avhic'h,  therefore,  was  insufficient  to  express  and  secure  the 
whole  interest  bargained  for,  and  intended  to  be  convej^ed.  It 
is  put  upon  the  ground  of  design,  and  not  of  a  mistake.  Now 
is  this  shown  to  be  true  by  the  bill  and  evidence  ? 

First  we  inquire  of  the  intent  of  the  parties.  To  anive  at  it, 
we  put  ourselves,  as  vrell  as  we  may,  into  their  condition,  exam- 
ine their  situation  and  circumstances,  the  character,  condition 
and    circumstances    of   the   property,  or  interests,  about    which 
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thev  contract ;  and  so  examine  into  their  contract,,  its  terms, 
language,  and,  when  proper,  the  negotiations  which  led  to  it, 
and  thus  elicit  and  apprehend  thier  true  intent  and  meaning. 
4  Scam.  R.  254  ;  1  Greenl.  Ev.,  Sees.  287  to  289,  and  notes: 
4  Gil.  R.  536  ;  12  111.  218. 

In  viewing  the  situation  of  these  contracting  parties,  and  the 
condition  or  character  of  the  property,  we  find  they  were  part- 
ners in  trade,  one  having  advanced  five  and  the  other  ten 
thousand  dollars,  as  capital,  for  which  they  stood  credited  upon 
the  partnership  books  ;  that  Coffing  had  drawn  out  018,340  for 
his  private  use,  and  had  executed  to  the  firm  a  mortgage  to 
secure  its  payment  to  the  fii'm,  and  which  was  not  yet  due  for 
near  two  years.  That  the  firm  was  owing  large  sums  of  money, 
and  had  large  sums  due  to  it,  and  large  amounts  of  personal 
and  real  property. 

This  is  the  situation  of  the  parties,  and  this  is  the  character 
and  condition  of  the  property  and  interests  they  contract  about, 
together  with  a  private  interest  of  Coffing  in  a  certain  charter, 
banking-house  and  business  in  it,  under  the  charter.  \Vhatever 
is  said  and  agreed,  we  must  understand  as  applying  and  being 
intended  as  applicable  to  all  these  circumstances. 

The  bill  does  not  set  up  a  sale  of  all  Coffing's  interests  in  the 
enterprise  of  the  partnerships,  for  that  would  have  claimed  his 
capital  with  it,  but  that  it  was  a  sale  of  all  his  interest  in  the 
•'  property,  eftects,  claims,  assets  and  debts  of  the  firm,"  together 
with  Coffing's  interest  in  his  own  private  property  in  a  charter, 
house  and  banking  business.  Such  being  the  extent  of  the  prop- 
erty and  interests  purchased,  the  controversy  arises  upon  a  clause 
of  reservation  inserted  in  the  contract,  as  follows:  "  excepting 
the  indenture  given  by  the  said  Coffing  to  Taylor  &  Coffing  afore- 
said, which  is  to  stand  and  remain  as  it  is,  uuaflfected  by  this 
deed  of  sale,"  but  which  the  bill  alleges  should  have  read,"  that 
nothing  in  said  articles  contained  should  alter  or  affect  the  in- 
dentures for  securing  Coffing's  debt  to  the  firm,  so  as  to  prevent 
Coffing  having  three  years'  time  in  which  to  redeem  said  premi- 
ses ;"  and  which  last  construction,  the  bill  alleges,  was  placed 
upon  it  at  the  time  of  its  execution  by  both  parties.  Two  as 
shrewd  and  intelligent  men,  as  this  record  shows  these  parties 
to  be,  need  hardly  be  told  that  such  an  exception  or  reservation 
as  the  last,  would  be  AvhoUy  inoperative  and  useless,  as  the 
length  of  credit  and  right  of  redemption  were  not  in  the  least 
affected  by  the  agreement.  The  credit  and  right  of  redemption 
were  not  interests  of  the  firm,  but  of  Coffing,  individually,  and 
in  nowise  contemplated  by,  or  included  in  those  described  in 
the  agreement.  Neither  was  his  right  to  reimbursement  of  his 
eapital  on  settlement  with  his  partner  of  this  part  of  the  joint 
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enterprise,   nor  any  other  several   interest,   save  his  plank   road 
charter,  house  and  banking  adventure  under  it. 

In  proposing  a  reformation  of  a  contract,  bj  change  of  a 
phraise  or  clause,  it  would  be  more  comprehensible  if  operative 
iiicaning  were  given  by  the  substitute.  The  effect  of  the  One 
proposed  here  would  be  accomplished  by  simply  striking  out  the 
excepting  clause,  for,  by  ii,  the  interests  named  would  be  and 
stand  in  the  precise  condition  proposed  by  this  emendation. 
This  would  seem  to  present  the  case  in  an  entirely  different  point 
of  view,  and  more  in  the  light  of  a  bill  to  interpret,  or  correct 
the  fraudulent  interpretation  of  the  contract,  to  the  one  given  by 
the  parties  at  the  time  of  its  execution,  than  one  to  reform  the 
terms  of  it.  So  far  from  there  being  fraud  in  the  making  and 
execution  of  the  contract,  it  docs  appear  that  the  same  was  read 
and  compared  by  the  parties,  their  attention  specially  di-awn  to 
this  particular  part  of  it,  and  that  they  mutually  agreed  to  a 
false  and  unmeaning  interpretation  of  it,  if  witnesses  are  under 
no  mistake,  for  it  evidently  means  no  such  thing  as  is  alleged 
for  it,  whatever  else  it  may.  Was  all  this  fraudulently  done  by 
Coffing  to  impose  on  Taylor  ?  It  is  difficult  to  search  the  secret 
mind  of  Coffing  any  further  than  provable  acts  and  language 
offer  indices  to  it  and  its  motives.  In  presenting  these  indicia, 
we  have  been  furnished,  not  only  with  the  whole  previous  nego- 
tiation about,  and  the  verbal  conclusion  of,  this  particular  con- 
tract, but  with,  apparently,  the  whole  history  of  their  first  con- 
nection, and  previous  business  together,  and  its  conditions  and 
results,  with  considerable  portions  of  each  one's  private  transac- 
tions and  affairs.  Surveying  this  large  field  of  operations,  and 
gathering  from  it  every  ray  of  light  reflected  from  every  promi- 
nent object  or  transaction  in  it,  it  seems  to  make  one  or  two  facts 
apparent  and  satisfactorily  plain  :  that  the  firm,  although  largely 
in  debt,  and  pressed  and  liable  to  become  embarrassed  by  it,  was 
yet  by  no  means  insolvent,  though  supposed  to  have  been  badly 
managed,  laylor  had  offered  to  sell  to  Coffing  at  a  sacrifice, 
which  he  was  not  in  a  situation  to  avail  himself  of.  He  offers, 
in  turn,  afterwards,  his  interest  in  the  effects  of  the  firm,  if  dis- 
charged from  its  liabilities,  and  certain  individual  property,  as 
a  reimbursement  of  advances.  This  was  accepted,  and  the  wit- 
nesses to  this  negotiation  understood  it,  not  only  as  including  his 
interest  in  what  the  firm  owned,  but  all  his  interest  in  the  adven- 
ture. They  do  not  pretend  to  give  the  words,  nor  do  they  state 
the  substance  of  Avhat  was  said  in  the  negotiations,  but  it  is  very 
manifest  that  they  give  their  own  inferences  and  understanding. 
This  is  dangerous  testimony,  and  must  be  received  with  great 
care  and  caution,  to  prevent  a  substitution  of  the  witnesses'  un- 
derstanding for  the  contract  and  meaning  of  the  parties.     And 
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this  is  true,  however  strong  the  impression  may  be  on  the  mind 
of  witnesses,  although  the  belief  of  it  has  become  a  part  of  his 
being,  as  one  witness  says.  The  condition  of  the  partnership  at 
the  time,  is  invoked  to  aid.  The  only  exhibition  of  its  afi'airs 
shows  the  firm  solvent,  and  capital  safe,  and  profits  accrued. 
The  motive  to  make  a  sacrifice  is  not  apparent  from  the  condi- 
tion of  the  firm. 

Under  such  facts  and  circumstances  as  I  have  briefly  alluded 
to,  Cofiing  drew  up  an  assignment,  read  it  to  Taylor,  and  he 
signed  it,  embracing  a  great  deal  less  in  it  than  we  would  under- 
stand the  witesses  as  included  in  the  verbal  agreement ;  and  in 
the  presence,  too,  of  one  of  those  witnesses.  Now,  at  the  time 
of  the  execution,  ,he  witness  does  not  make  the  purport  and 
extent  of  Coffing's  statement  clear,  and  to  embrace  distinctly 
any  more  than  is  included  in  its  terms.  We  derive  no  aid  in 
the  interpretation,  from  that  source,  to  favor  the  reformation 
proposed.  When  we  turn  to  Coffing's  statement  of  it,  after- 
wards made  to  Brewster,  we  find  it  in  general  terms,  with 
Brewster's  particular  understanding  thrown  in,  like  Paine's  was 
into  the  verbal  agreement.  All  this  is  wholly  unsatisfactory, 
and  insufficient  to  overcome  and  change  the  deliberate  acts  of 
Taylor,  in  reading,  or  having  the  contract  truly  read,  and  there- 
upon signing  it.  Taylor  must  meet  and  account  for  these  acts,  by 
showing  that  he  was  fraudulently  imposed  on  in  doing  so,  or  he 
must  abide  the  writing  as  it  is.  Were  the  whole  contract  now 
resting  in  parol,  and  offered  in  proof  by  one  witness  swearing 
that,  in  concluding  the  contract,  the  parties  used  the  identical 
language  of  this  agreement,  I  should  so  find  this  to  be  the  con- 
tract, notwithstanding  what  Paine  has  sworn  was  his  understand- 
ing of  their  meaning  and  contract,  and  Brewster's  understanding 
of  Coffing's  statement  of  it  afterwards.  The  writing  is  more 
reliable  than  the  memory  of  a  witness,  for  the  exact  words  and 
meaning. 

Once  allow  these  parol  meanings  and  understandings  of  wit- 
nesses of  written  contracts,  and  all  distinction  is  at  once  destroyed 
between  written  and  verbal  contracts  ;  and  not  only  that,  but  parol 
contracts,  established  by  the  exact  words  used,  or  the  substance 
of  what  was  said,  must,  in  like  manner,  yield  to  the  inferences  of 
witnesses.  It  is  not  enough  to  prove  that  witnesses  understood 
the  parties  differently  ;  it  must  be  shown  that  the  true  intention 
of  both  parties  was  different,  and  that,  by  spme  mistake,  or  fraud, 
it  was  not  truly  represented  in  the  writing.  It  is  far  short  of 
either,  in  this  case,  to  offer  us  Coffing's  interpretation  as  proof 
of  this  mistake  or  fi-aud.  There  is  no  proof  of  imbecility  on 
Taylor's  part,  nor  of  any  relation  of  trusting  confidence  in  the 
acts,  skill,  intelligence  or  integrity  of  Coffing.     Taylor  is  shown 
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to  be  very  capable  of  taking  care  of  his  own  interests,  and  was, 
in  this  instance,  reljing  upon  himself,  and  not  upon  Coffing.  It 
has  not  the  first  feature  in  it  of  an  imposition  of  that  character, 
and  we  are  not  able  or  authorized  to  draw  such  inferences  from 
the  fact  of  Coffing  drawing  it  up.  Taylor  had  the  opportunity, 
and  did  fairly  examine  the  writing,  before  he  signed  it.  The 
writing  must  thenceforth  speak  his  language  and  intention  for 
him.  I  know  of  no  rule  of  law,  in  settling  the  interpretation  for 
a  controverted  intent,  that  Avill  allow  one  differing  from  the 
writing  to  be  substituted,  unless  upon  the  the  ground  of  accident, 
mistake  or  fraud.  Parties  are  sometimes  held  to  their  mutual 
acts,  in  fulfilling  contracts,  where  they  have  acted  and  acqui- 
esced in  an  erroneous  construction.  Latent  ambiguities  are 
explained  by  parol,  but  this  is  unlike  either,  or  any  other  known 
rule  for  altering,  or  aiding  in  construction.  It  may  be  asked, 
why  did  Taylor  sign  the  contract  with  this  clause  in  it,  if  it 
does  not  express  truly  the  agreement  and  meaning  of  the  parties  ? 
He  is  presumed  to  understand,  and  if  he  did  not  in  fact  know  it, 
yet  he  cannot  in  law  be  indulged  to  deny  ;  that  the  writing  alone 
can  speak  ;  and  that  witnesses  cannot  be  heard  to  contradict  it ; 
the  individual  interpretation  of  the  parties  to  it  is  inadmissible, 
and  does  not    become  part  of  it  any   further  than  authorized 

I  am  wholly  unable  to  give  any  other  solution  to  this  dispute, 
than  that  the  respective  parties  may  have  used  and  understood 
the  terms  and  language  they  respectively  used  in  the  negotiation 
and  contract,  in  a  different  sense,  and  that  without  culpability 
or  fraud  in  either ;  and  this  is  the  more  manifest  and  conclusive 
to  my  mind,  from  apparent  mutual  mistakes  of  the  law  which 
governs  the  interests  about  Avhich  they  were  dealing. 

Both  seem  to  have  regarded  a  transfer  of  Coffing's  interest  in 
the  effects  of  the  firni  as  including  his  liability  to  account  for 
the  moneys  advanced  to  him  by  the  firm,  or,  in  other  words, 
withdrawn  by  him  fi-om  it.  This  was  not  true  in  law.  It  would 
be  but  an  item  in  the  account  in  adjusting  the  liability  of  '  one 
partner  with  the  other,  upon  the  terms  of  the  partnership,  after 
its  dissolution,  and  settlement  of  its  affairs  with  third  persons. 
Wilson  eic,  v.  Soper^  etc.,  13  B.  Monroe  R.  411;  !tinii^all 
V.  0'  Bannons^  7  B.  Monroe  R.  608  ;  Richardson^.  The.  Bank 
of  England.,  18  Eng.  Ch.  R.  169,  170;  Craushayx. Collins, 
2  Russ.  R.  325  ;  15  Ves.  R.  218,  220  ;  Foster  \.  McDonald, 
1  Jac.  and  Walk.  R.  252  ;  Ex  parte  Yongc,o\QS.  and  Beam. 
R.  31  ;  Story  on  Part.  522,  Sees.  348,348a,  and  note. 

To  obviate  this,  and  prevent  the  debt  from  Coffing  to  the  firm 
passing  under  that  description  of  interest,  the  clause  in  contro- 
versy  appears  to  have  been  inserted,  with  a  view  to  except  it 
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from  the  debts  or  effects   conveyed.     The  clause,  strictly  and 
technically  in  law,  is  insufficient,  and  inapt  for  that  purpose. 

This  exception  reserves  simply  the  "  indenture,"  the  incident 
or  security  for  the  debt,  and  not  the  debt  itself.  An  assign- 
ment of  the  debt  might  carry  the  mortgage  security  as  an 
incident,  but  the  contrary  is  not  true.  Ellison  v.  Daniels,  11 
N.  Hamp.  R.  274  ;  Bell  v.  Morse,  6  ibid.  2u5  ;  Jackson  ex  clem. 
Curtis  V.  Branson,  19  John.  R.  325.  This  indenture  may  have 
been  assigned  to  one  vrithout  carrying  the  debt,  and  then  the  debt 
to  another  without  carrying  vfith  it  the  mortgage  security,  and 
so  the  two  would  become  separated.  The  mortgage  estate 
would  be  liable  to  be  defeated,  without  payment  to  the  assignee 
of  it,  who  would  have  no  power  of  foreclosure  of  it,  or  for  the 
debt,  and  so  it  becomes  a  nullity  or  mere  right  of  possession 
until  payment.  So  of  the  assignee  of  the  debt,  who  might 
enforce  payment  out  of  other  property,  but  not  by  foreclosure 
on  the  mortgage,  for  that  security  is  destroyed  and  gone  while 
it  remains  in  separate  hands.  I  advert  tp  these  principles  to 
show  the  mistake  in  law,  of  what'  is  still  very  apparently  the 
intention  and  meaning  of  Coffing.  The  witnesses  go  a  great 
way  beyond,  and  would  not  only  have  it  understood  that  Coffing 
agreed  to  sink  and  abandon  his  capital  put  in,  and  transfer  this 
amount  drawn  out,  but  they  would  understand  all  parties,  and 
the- witnesses  present  at  the  reading  and  execution  of  the  contract, 
as  agreeing  that  this  exception  simply  reserved  and  preserved 
Coffing's  rights  as  mortgagor  to  pay  and  redeem  the  estate, 
rights  not  at  all  contemplated  in  the  transfer,  or  affected  by  it. 
It  is  impossible  for  me  to  see  how  men  could  so  far  misappre- 
hend the  import  of  language,  as  to  draw  this  latter  conclusion. 
The  others  might  very  naturally  occur  to  men  unfamiliar  with 
the  law  governing  property  under  these  peculiar  circumstances. 
This  advance  was  not  a  debt  to  or  effect  of  the  firm,  and  there 
was  no  power  in  law  to  enforce  it  as  such,  even  for  the  benefit 
of  joint  creditors.  The  liability  of  each  partner  for  the  debts 
of  the  firm  could  be  enforced,  but  not  as  debts  due  the  firm,  for 
it  arises  under  the  law  of  contracts  and  partnership.  The  right 
of  contribution  to  equalize  profit  and  loss,  is  not  one  of  the 
partnership  firm,  but  of  the  individual  members  of  it,  arising 
out  of  it. 

Bafore  we  can  reform  this  contract,  therefore,  even  upon  the 
ground  of  misapprehension  or  mistake  in  the  mind  of  Taylor, 
as  to  the  extent  of  the  property  and  interest  he  was  entitled  to 
acquire  by  the  agreement,  we  must  carefully  examine,  to  see  if 
we  would  not  make  the  reformed  contract  such  an  one  as  would 
equally  surprise  and  deceive  the  true  intention  of  Coffing,  and 
entitle  him   immediately  to  file  a  bill  to  reform  the  reformation. 
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It  would  not  be  enough  that  one  of  the  parties  so  understood 
and  intended  it ;  both  must.  Otherwise  the  bill  should  rather 
be  for  rescission  than  ret'ormatiou. 

From  all  the  proofs,  I  have  no  reason  for  a  moment  to  believe, 
that  Coffing  ever  intended  to  make,  or  would  have  consented  to 
make  the  contract  set  up  in  the  bill,  with  the  interpretation  of 
it  given  by  the  witness.  We  cannot,  therefore,  lay  his  inter- 
ests, intentions  and  consent  aside,  and  make  a  contract  for  him 
with  defendant,  by,  or  in  the  name  of  reforming  this  agreement, 
to  meet  his   own  understanding  of  it,  and  that  of  his  witnesses. 

This  simple  solution  of  misapprehension  of  each  other's  mean- 
ing, at  once  explains  the  difficulty,  and  should  mutually  remove 
all  grounds  for  suspicion  of  each  other's  motives  and  conduct, 
and  all  causes  for  hard  feelings  and  strife.  I  cannot  say  that 
this  would  place  the  parties  in  a  satisfactory  position,  in  relation 
to  the  property.  Nor  is  it  now  in  the  power  of  the  law,  to 
correct  a  mistake  on  one  side,  while  the  other  was  in  no  fault 
in  entering  fairly  into  such  a  contract  as  he  intended  and  under- 
stood himself  as  making,  using  no  improper  arts  to  impose  on 
the  other  party. 

I  have  no  evidence  in  the  record,  that  Taylor  would  ever 
have  consented  to  enter  into  the  contract  as  now  contended  for 
by  Coffing  ;  nor  would  he,  judging  from  the  claims  made  for 
him  in  this  case,  have  ever  entered  into  the  contract  as  stated 
in  his  own  bill,  with  a  full  knowledge  of  all  the  legal  conse- 
quences and  effects  flowing  from  it,  as  I  understand  the  law 
applicable  to  it. 

The  Only  difference  I  can  make  between  them  is,  that  under 
Taylor's  statement,  the  ^18,340,  balance  of  Coffing's  with- 
drawals, passed  ;  and  by  Coffing's  statement,  it  did  not.  But  we 
are  clearly  of  opinion  that  the  allegations  of  the  bill  and  proofs 
will  not  authorize  the  condemnation  asked. 

It  would  seem  to  me,  that  the  construction  put  upon  the 
defeasance,  is  equally  unfortunate  and  unsustainable.  It  simply 
recites  what  is  the  right  and  power  of  a  mortgage,  that  of  sell- 
ing or  remortgaging  for  the  payment  of  the  debt,  and  declares 
that,  in  the  event  he  shall  raise  or  be  able  to  raise  the  money  in 
that  mode,  the  mortgagees  shall  reconvey  to  Coffing,  the  mort- 
gagor, to  enable  him  to  do  so.  This  is  supposed  to  confer  a  power 
of  sale,  in  the  execution  of  which  he  becomes  trustee  of  the  mort- 
gagees. He  had  all  the  power  without  it,  that  is  claimed  to  be 
contained  in  it.  All  the  effect  that  I  could  give  it,  would  be  to 
enforce  it  against  the  mortgagees  as  a  covenant  to  reconvey,  when 
a  proper  case  was  presented,  to  enable  the  mortgagor  to  convey  to 
new  parties.  And  the  case  would  only  be  required  to  show,  that 
another  purchaser  or  mortgagee  refused  to  take  a  conveyance, 
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without  such  release  of  the  previous  incumbrance.  But  not  in 
any  sense,  as  enabling  him  to  convey  subject  to  it,  for  that  he 
may  do  by  law,  as  owner  of  the  equity  of  redemption.  Conse- 
quently, I  do  not  understand  the  parties,  as  intending  to  create 
a  power  already  in  existence,  but  to  provide  for  making  it 
effectual  by  releasing  the  encumbrance,  whenever  that  might  be 
required. 

But  supposing  that  the  deed  of  defeasance  did  raise  a  power, 
and  create  a  trust,  still  it  did  not  destroy  his  equity  of  redemp- 
tion, nor  power  of  sale  of  it.  And  it  becomes  a  question  of 
fact,  whether  he  exercised  the  power  under  the  trust,  or  his 
right  of  sale  of  his  own  equity.  The  deed  it.- elf  leaves  no 
room  for  doubt  that  Coffing  sold  in  his  own  right,  because  he 
expressly  recites  the  existence  of  the  mortgage,  and  covenants 
not  to  remove  it,  but  that  it  is  paid  off  and  discharged,  clearly 
showing  that  he  conveys  in  his  own  right,  and  not  by  power 
confen-ed  upon  him  as  trustee.  The  deed  should  disclose  the 
power  and  right  as  trustee,  where  there  are  two  rights  or 
powers  existing  in  the  same  person.  We  might  refer  the  exe- 
cution of  a  deed  to  the  existence  of  any  power,  though  not 
named  or  referred  to,  in  ord^r  to  sustain  a  fair,  bona  fide  trans- 
action for  a  valuable  consideration.  But  in  the  absence  of  all 
evidence  on  the  face  of  the  writing,  and  two  rights  appearing, 
one  of  the  party's  own,  and  one  in  a  representative  character, 
we  should  presume  it  to  be  in  the  party's  own  right.  So  we 
intei'preted  the  deed  of  Paine  and  wife,  in  the  case  of  Davfn- 
port  V.  You7ig  et  al.,  16  Dl.  R.  who  filled  the  office  of  adminis- 
trator, at  the  same  time. 

Again  it  is  claimed  that  the  failure  to  apply  the  purchase 
money  was  a  breach  of  trust,  and  thereupon,  the  credit  due  on 
the  mortgage  debt  became  forfeited,  and  the  debt  became 
presently  due,  with  a  right  of  foreclosure.  The  only  conse- 
quence that  could  follow  such  a  breach  of  trust,  would  be  to 
hold  the  lands  in  the  hands  of  the  purchaser,  chargeable  with 
the  trust,  and  vendor  and  vendee  with  the  purchase  money  to 
the  use  of  the  mortgagee.  I  am  unable  to  perceive  how  it  could 
possibly  affect  the  equity  of  redemption  or  the  liability  of  the 
mortgagor. 

Again  it  is  as  equally  untenable  a  position,  that  a  conveyance 
of  the  fee  by  the  mortgagor,  is  a  forfeiture  of  his  equity  of 
redemption  or  credit  under  the  mortgage.  The  lands  would 
surely  pass  encumbered  with  the  mortgage  and  mortgage  debt, 
by  such  a  conveyance,  which  would  only  assure  the  equity  of 
redemption,  even  with  full  covenants,  whatever  it  might  pur- 
port to  convey. 

The  mortgage  and    mortgage    debt,  therefore,  remained    the 
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same  as  before  the  conveyance,  and  the  doctrine  of  forfeitures 
has  no  application  to  such  a  case. 

Under  this  view  of  the  case,  the  mortgage  debt  was  clearly 
not  due  when  this  bill  was  filed.  Had  the  defendant  a  right  to 
the  collection  of  rents,  his  remedy  was  at  law  upon  his  mort- 
gage deed. 

I  have  examined  this  case  in  every  point  of  view  presented, 
and  am  unable  to  discover  any  equity  in  the  appellee's  case,  or 
grounds  for  sustaining  the  decree  entered  in  his  favor. 

Decree  reversed  and  bill  dismissed,  (a) 


Decree  reversed. 


See.  Same  vs.  Same,  18  El,  K.  422  &  23  Id.  273. 


William  W.  Low  et  al.,  Appellants,  v.  Henry  Noltb,  Appellee. 

APPEAL  FROM  PEOELA.. 

The  delivery  of  a  copy  of  an  award  is  a  publication  of  it. 

If  the  amount  named  in  a  convcnant  as  liquidated  damages,  is  intended  by  the  par- 
ties to  be  paid  in  lieu  of  performance,  then  the  recovery  upon  it  will  be  confined 
tothatsum;  but  where  such  intention  does  not  appear,  the  damages  stipulated 
will  be  treated  as  a  penalty,  and  %  party  may  recover  upon  the  original  cause 
and  damages  not  exceeding  those  stipulated,  (a) 

This  was  an  action  of  debt  brought  by  Henry  Nolte,  the 
appellee,  against  William  W.  Low  and  John  P.  Chapin,  the 
appellants, 

The  declaration  consists  of  four  counts  upon  an  award  of 
arbitrators  chosen  by  the  parties. 

The  first  count  declares  upon  the  award  generally,  by  referring 
to  the  contract  of  submission  and  award  filed  and  referred  to. 

The  second  count  declares  upon  the  award,  and  sets  out  in 
substance  the  agreement  of  submission  and  the  award. 

There  were  two  other  counts  upon  which  the  plaintiff  below 
entered  a  nolle  prosequi,  and  no  question  arises  on  them. 

The  appellants,  who  were  defendants  below,  filed  a  demurrer 
to  the  said  declaration.  The  demurrer  was  general,  and  assigned 
va,riou3  special  causes  of  demurrer. 

It  was  contended,  by  the  appellants,  that  no  action  could  be 
maintained  upon  the  award,  under  the  eubmission  or  agreement 
set  out  fully  in  said  first  and  second  counts,  as,  by  the  terms  of 
said  submission,  the  award  was  to  be  returned  for  judgment  to 
the  Circuit  Court  of  Peoria  county,  and  said  court  having  no 
jurisdiction  to  enter  up  judgment  on  said  award,  no  action  can 
be  maintained  upon  it. 

(a)  Ante  402. 
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The  said  appellant  assigned  as  special  causes  of  demurrer  to 
said  first  and  second  counts : 

"  That  the  said  counts  do  not  allege  that  said  arbitrators  made 
out  and  delivered  to  each  of  the  parties,  a  copy  of  said  award 
on  or  before  the  first  day  of  June,  1854,  or  that  said  time  had 
been  extended  by  agreement  of  the  parties,  according  to  the 
articles  of  submission,  or  that  said  award  was  ever  lawfully 
published  by  said  arbitrators,  as  required  by  the  terms  of  said 
submission." 

This  cause  was  argued  upon  the  demurrer,  and  the  demurrer 
was  overruled.  On  motion  of  defendants  belo-w,  leave  was  given 
to  withdi'aw  the  demurrer  to  the  third  and  fourth  counts,  and 
plead  thereto ;  whereupon  the  plaintiff  below  entered  a  nolle 
jjrosequi  to  said  third  and  fourth  counts. 

The  defendants  below  abiding  by  the  demurrer  to  the  said 
first  and  second  counts  of  said  declaration,  the  court  rendered 
judgment  against  the  said  appellants  for  the  amount  of  said 
award,  and  the  costs  in  the  said  several  suits  that  are  mentioned 
in  said  award,  the  court  hearing  proof  and  assessing  damages. 

The  submission  in  this  case,  stated  that  several  suits  were 
then  pending  between  the  parties,  arising  out  of  a  contract  in 
relation  to  the  purchase  of  grain,  and  that  all  matters  connected 
with  the  contract  and  the  suits  were  to  be  referred  to  arbitrators, 
whose  decision  was  to  be  conclusive,  their  award  to  be  submitted 
to  the  Circuit  Court  of  Peoria  county,  and  become  a  judgment, 
upon  which  execution  might  issue,  upon  giving  ten  days'  notice 
to  the  party  of  the  time  of  making  a  motion  for  such  judgment. 
The  award  to  be  made,  and  a  copy  given  to  each  party,  before 
the  first  of  June,  1854.  The  submission  not  to  operate  to  dis- 
miss any  of  the  then  pending  suits,  until  final  judgment  on  the 
award,  or  it  should  be  complied  with,  binding  themselves  to  abide 
the  award  to  be  made  "  in  the  penalty  of  one  thousand  dollars, 
as  stipulated  damages  to  be  paid  by  the  party  delinquent  to  the 
party  complying."  The  arbitrators  made  an  award,  directing 
the  suits  to  be  dismissed  on  payment  of  costs  by  appellants, 
and  the  further  payment  by  them  of  the  sum  of  ^5,876.46  to 
appellee. 

E.  N.  Powell,  for  Appellants. 

N.  H.  Purple,  for  Appellee. 

ScATEs,  C.  J.  In  15  El.  R.  368,  this  coui-t  held  that  the  sub- 
mission and  award  in  this  case  were  not  made  under  the  statute, 
and  that  the  remedy  of  the  respective  parties  was  by  the  common 
law.     Nolte  has  pursued  that  remedv  by  instituting   this  action 
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of  debt  upon  the  award    for   the  recovery  oi:  the  several  sums- 
awarded. 

The  special  cause  of  demurrer  set  forth,  has  no  foundation  in 
truth  or  fact.  The  first  and  second  counts  do  contain  substan- 
tial averments  of  a  delivery  of  the  award  to  each  of  the  plaint- 
iffs within  the  term  of  submission.  The  averment  is,  of  the 
service  of  a  copy  upon  them  on  the  4th  and  8th  days  of  March, 
1854.  This  is  a  literal  compliance  with  the  requirement  of  a 
copy  on  or  before  the  first  day  of  June,  1854,  in  the  submission. 

Another  objection  taken  upon  the  general  demurrer,  is  to  a 
want  of  publication  of  the  award.  This  has  as  little  foundation 
in  law  under  the  averments,  as  the  other  has  in  fact.  Nothing 
is  said  in  the  submission  about  publication,  other  than  a  delivery. 
Had  it  been  expressly  added  to  the  provision  made  for  delivering 
a  copy,  that  copy,  when  delivered,  would  be  a  publication.  The 
execution  of  a  written  award  by  the  arbitrators  has  been  held 
to  be  a  publication  provided  for  in  statute  9  and  10  Wm.  Ill, 
Cap.  15.  Watson  on  Arb.  and  Award,  132,  (34  L.  Lib.  89.) 
See  Brooke  V.  Mitchell,  G  Mees.  and  Wels.  R.  473. 

There  are  several  objections  taken  to  the  declaration  on  the 
general  demurrer,  which  deserve  and  will  receive  our  con- 
sideration. 

The  most  important  is  the  want  of  an  averment  of  a  failure 
to  pay  the  liquidated  damages,  stipulated  to  be  one  thousand 
dollars,  for  non-compliance  with  the  award,  and  which,  it  is 
here  contended,  is  all  that  can  be  recovered  under  this  submis- 
sion and  award.  If  this  view  be  sustainable,  no  action  will  lie 
upon  the  award,  as  it  is  here  brought,  but  alone  upon  the  sub- 
mission. To  solve  this  objection,  it  is  necessary  to  ascertain, 
from  the  nature  of  the  m.atters  and  questions  in  controversy, 
*  and  the  terms  and  language  of  the  parties  in  their  submission, 
vAether  they  intended  by  this  part  of  the  agreement,  that  the 
thousand  dollars  fixed  as  liquidated  damages  should  be  strictly 
and  technically  so  held,  or  only  as  a  penalty.  Courts  have  not 
been  confined  and  controlled  alone  by  the  literal  terms,  stipu- 
lated or  liquidated  damages,  used  by  the  parties,  when  enquiring 
into  their  true  intention  and  meaning.  But  they  have  looked  to 
the  subject  matter  of  dispute,  the  situation  and  condition  of  the 
parties,  and  all  the  circumstances,  together  with  the  eficct  and 
consecj[uences,  as  aids  in  arriving  at  the  true  meaning.  Much 
difficulty  has  been  encountered  upon  this  class  of  covenants  and 
agreements,  and  many  rules  have  been  laid  down,  and  distinc- 
tions taken,  that  aid  greatly  in  construing  these  contracts. 

Where  a  covenant  is  made  concerning  an  existing  cause  of 
action,  that  cause  may,  or  may  not,  be  merged  into  the  cove- 
nant.    If  it  be  merged,  and  the  covenant  be  broken,  the  party 
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is  liable  alone  on  the  breach,  and  not  on  the  original  cause  of 
action.  If  it  be  not  merged,  then  the  covenant  affords  a  new 
and  additional  cause  of  action  and  remedy  upon  it,  and  an  addi- 
tional amount  may  be  recovered  for  the  breach  of  it.  In  this 
latter  case,  if  the  amount  named  in  the  covenant  or  agreement 
be  fixed  as  liquidated  or  stipulated  damages,  and  is  intended  by 
the  parties  to  be  paid  in  lieu  of  performance,  then  the  recovery 
will  be  confined  to  that  amount  for  the  breach,  as  well  as  to  his 
action  on  the  covenant  or  agreement  for  his  remedy,  and  cannot 
pursue  the  original  cause  of  action.  But  where  such  an  inten- 
tion does  not  appear,  the  sum  named  as  stipulated  or  liquidated 
damages  will  be  viewed  and  treated  as  a  penalty,  and  the  party 
may  recover  the  amount  due  upon  the  original  cause  of  action, 
and  additional  damages  for  the  breach,  not  exceeding  the  pen- 
alty, and  in  one  or  more  actions,  according  to  the  nature  and 
provisions  of  the  covenant  or  agreement.  See  Sedgwick  on 
Damages,  420  to  454,  for  a  variety  of  cases,  distinctions  and 
rules  on  this  branch  of  the  law,  which  is  still  in  more  confusion, 
doubt  and  uncertainty,  than  could  be  desired. 

There  is  a  great  deal  of  good  sense  in  the  remarks  of  Best, 
Ch.  J.,  in  Crisdee  v.  Bolton,  3  Car.  and  Payne  R.  249,  in  allow- 
ing parties  to  fix,  estimate  and  adjust  the  amount  of  damage 
that  a  contemplated  injury  or  breach  of  contract  will  occasion, 
and  deprecating  the  great  uncertainty  of  the  law  on  this  sub- 
ject, occasioned  by  judges  endeavoring  to  make  better  contracts 
for  parties  than  they  had  made  for  themselves.  But  the  obser- 
vation would  apply  with  as  much  force  to  any  other  case,  as  to 
this  branch  of  the  law,  and  should  not  preclude  by  mere  set 
words,  or  a  particular  phraseology,  an  inquiry  into  the  real  and 
true  meaning  and  intention  of  the  parties,  apparent  from  the 
whole  instrument.  The  £500  in  the  deed  in  Rawlinson  v. 
Clarke,  14  Mees.  and  Welsby  R.  187,  was  held  to  be  fixed  dam- 
ages, and  the  covenant  was  found  by  the  jury  to  have  been 
broken,  but  still  the  breach  was  not  one  within  the  meaning  of 
the  parties. 

We  may  well  leave  parties  to  settle  and  adjust  the  extent  of 
the  injury  between  themselves,  for  doing,  or  failing  to  do,  a 
particular  act;  but  when  one  party  claims,  as  in  the  case  under 
consideration,  the  true  intention  to  be,  that  all  previous  causes 
of  action,  and  sums  and  damages  in  controversy,  embraced 
within  the  agreement,  were  to  be  discharged  by  the  payment  of 
one  thousand  dollars,  provided  as  liquidated  damages,  we  may 
"Well  inquire,  not  only  whether  it  clearly  appears  from  the  con- 
tract, that  the  sum  was  to  be  paid  and  received  absolutely  in 
lieu  of  performance  of  this  contract,  but  also,  whether  the  par- 
ties intended  to  merge   all  rights   into  the  contract.     Great  in- 
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Justice  might  be  done,  by  blindly  seizing  hold  of  the  provision 
for  "  liquidated  damages,"  merging  all  controversies  into  the 
same  agreement,  and  discharging  the  party  from  performance 
upon  payment  of  that  sum.  We  must  look  to  the  whole  instru- 
ment, and,  sometimes,  to  the  situation,  circumstances  and  con- 
dition of  the  parties,  and  the  controversy  ;  and,  in  doing  so, 
we  may  sometimes  find  the  sum  fixed  as  an  addition  to  ihe 
amount  recoverable  by  existing  causes  of  action,  unaffected  by 
the  agreement. 

In  looking  to  the  whole  contract  of  submission  here,  we  find 
conclusive  evidence  that  the  parties  did  not  intend  to  merge 
the  pending  action  into  this  agreement.  The  suits  were  not  to 
be  dismissed  until  the  award  was  complied  with.  Neither  the 
making  of  the  agreement  nor  the  award,  would  prevent  the 
parties  from  maintaining  their  respective  suits  :  the  performance 
of  the  award  alone  determined  them.  They  were  to  be  stayed, 
and  no  further  costs  were  to  be  made  in  the  meantime.  Again 
it  is  very  apparent  that  the  parties  did  not  contemplate  the 
payment  of  the  thousand  dollars  "  stipulated  damages,"  in  lieu 
of  performance,  for  they  say  it  was  to  be  under  '"'•  pinaltif^  of 
that  sum,  as  such,  to  abide  by  the  submission  as  well  as  the 
award,  and  both  contemplated  and  provided  for  the  specific 
enforcement  of  the  award,  by  a  rule  of  court,  to  be  entered  in 
the  same  court  in  which  the  suits  were  pending. 

Had  the  plaintifi's  been  sued  upon  that  submission,  instead  of 
the  award,  for  the  amount  of  the  award,  supposing  such  action 
would  lie,  or  defendant  was  proceeding  in  the  suits  submitted 
to  arbitration,  and  they  had  pleaded  thereto,  or  even  here  had 
pleaded  a  tender  of  the  one  thousand  dollars,  they  might  have 
presented  the  question  properly,  vrhich  they  here  raise  upon  the 
demurrer.  It  may  be  legitimately  presented  by  these  pleadings, 
but  I  have  met  no  case  which  goes  so  far  as  to  defeat  a  recovery 
upon  the  bare  existence  of  the  contract,  unless  it  could  indeed 
be  supported  upon  the  giound  of  merger  of  the  cause  of  action. 
To  this  position,  it  would  seem,  the  party's  plaintifis  here,  are 
driven.  Viewed  in  the  light  of  an  objection  alone,  upon  the 
ground  of  merger,  we  have  already  answered  it,  as  we  think 
satisfactorily,  upon  the  fact  of  intention,  and  upon  principle. 
We  need  not,  therefore,  inquire  in  this  action,  whether  it  be  a 
penalty  or  fixed  damages,  bht  wait  for  the  presentation  of  such 
a  question,  by  an  attempt  to  recover  that  additional  amount. 
In  Spear  v.  Smithy  1  Denio  R.  464,  the  suit  was  upon  the  sub- 
mission, and  the  party  was  allowed  the  amount  awarded  only, 
out  of  the  amount  stipulated  as  damages,  but  ti'eated  as  a 
penalty. 
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The  language  of  the  chancellor  in  Shiell  v.  McJVitt,  9  Paige 
R.  103,  should  be  understood  as  applied  to  the  case  before  him, 
rather  than  in  reference  to  the  general  principle.  The  contract 
of  purchase  had  been  rescinded  by  the  abandonment  of  the  prem- 
ises by  the  complainant,  and  in  such  case  the  stipulated  damages 
would  be  the  extent  of  the  recovery,  for  the  purchase  money 
was  no  longer  due  and  payable. 

I  think  the  true  distinction  is  laid  down  in  Gray  v.  Crosby, 
18  John.  Pt.  222,  where  the  payment  of  the  liquidated  damages 
in  lieu  of  performance  is  put  upon  the  true  intention  of  the  par- 
ties to  be  determined  from  the  agreement.  The  same  rule  obtains 
in  la.  6  Blackf.  R.  206 ;  1  Carter  R.  488,  435  ;  N.  Hamp.  R. 
276, 353. 

Another  objection  taken,  is  that  the  submission  and  award 
intended  to  be  made  and  enforced  by  rule  under  the  statute,  and 
being  of  no  validity  as  a  statute  submission,  it  cannot  be  enforced 
at  common  law.  So  it  has  been  held  in  Benjamin  v.  Btnjamin, 
5  Watts  and  Serj.  R.  563,  and  Inhabitants  of  Deerfield  v.  Pliny 
Arms,  20  Pick.  R.  480.  In  White  v.  Shriver,  2  Watts  R.  473, 
the  court  treated  it  as  actionable  at  common  law,  without  so 
deciding,  and  it  was  expressly  so  decided  in  Foster  et  al.  v. 
Durant,  2  Gush.  R.  554.  We  approve  the  last  decision  as  based 
on  better  reason  and  sound  principle.     See  11  111.  R.  565. 

The  objection  for  want  of  an  averment  of  notice  of  the  amount 
of  costs  awarded,  is  equally  unsustainable.  The  award  of  costs 
is  certain  enough,  and  will  include  taxable  costs.  The  costs  of 
arbitration  were  made  up  as  a  part  of  the  reward,  and  the  decla- 
ration avers  that  a  copy  was  delivered. 

The  assessment  of  damages  by  the  court,  was  proper  in  such 
an  action  for  the  recovery  of  specific  enumerated  sums,  with 
interest.  1  Cond.  R.  528  ;  2  Saund.  R.  lU7  and  note  2  ;  2  H. 
Black.  R.  252  ;  12  111.  R.  466 ;  11  111.  R.  118  ;  Scam.  R.  45. 
The  damages  rest  in  computation,  (a) 

Judgment  affirmed. 

(n)    In  all  cases  of  default,  Act  of  1863,  p.  407;  Hopkins'  vs.  Ladd,  33  111.  R.  IS). 


Joseph  C.  Cook,  for  Appellant,  i?.  Lorenzo  D.  Whiting,  Appellee. 
APPEAL  FROM  BUREAU. 

Hewed  timber,  fence  posts,  etc.,  unattached  to  the  soil,  are  not  fixtures  or  ap- 
purtenances to  the  hmd,  and  do  not  pass  by  deed. 

Oral  testimony  is  inadmissible  to  add  to,  vary  or  change  the  terms  of  a  deed,  but 
may  be  admitted  to  show  the  condition  of'the  property,  with  a  view  to  arrive, 
at  the  time  intent  of  the  parties,  in  the  terms  used  by  them. 
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This  was  an   action  of  trover,  commenced  before  a  justice  of 

the  peace,  to  recover  some  square  timber,  fence  posts,  and  one 
round  log.  By  appeal  it  was  taken  to  the  Bureau  Circuit  Court, 
and  was  tried  bel'ore  Leland,  Judge,  and  a  jury,  at  April  term, 
1855,  of  said  court.  The  plaintiff  below,  and  appellee  here, 
to  maintain  this  issue,  oficred  in  evidence  an  agreement  on  the 
part  of  appellant  to  sell  his  farm  to  appellee.  Appelhint  to 
plant  certain  corn,  and  to  be  paid  a  sum  certain  for  his  growing 
crops.  Certain  stone  then  in  process  of  manufacture,  were  to 
be  divided  l)etween  the  parties,  less  a  portion  which  appellant 
reserved.  And  also  a  deed  based  upon  the  foregoing  agree- 
ment for  the  land  described  in  it,  and  the  appurtenances  thereto. 
A  deposition  was  also  introduced,  against  the  objection  of  appel- 
lant, to  show  that  appellant,  at  the*  time  of  the  making  of  the 
above  agreement,  promised  to  let  appellee  have  the  timber, 
fence  posts,  etc.  It  was  admitted  that  the  timber  sued  for,  was 
lying  on  the  premises  and  not  attached  to  the  soil,  and  that  the 
same  had  been  converted  by  appellant. 

The  following  are  the  instructions  referred  to  in  the    opinion : 

"  The  jury  should  infer  the  intention  of  the  defendant.  Cook, 
from  the  written  contract  only,  and  not  from  any  verbal  con- 
tract made  at  the  same  time  with  the  written  contract,  unless 
the  verbal  contract  had  another  consideration,  independent  of 
the  consideration  of  the  written  contract." 

"  The  jury  can  not  regard  any  verbal  contract  made  before  or 
at  the  time  of  the  written  contract." 

"Although  the  jury  may  believe  from  the  evidence,  tliat  there 
was  a  verbal  contract  by  which  Whiting  was  to  have  the  fence 
posts  and  hewed  timber,  yet  if  they  further  believe  that  there 
was  no  consideration  for  said  contract,  other  than  the  consider- 
ation mentioned  in  the  written  contract,  they  will  find  for  the 
defendant." 

"  The  simple  intention  of  Cook,  before  he  sold  his  farm  to 
Whiting,  to  erect  the  posts  into  a  fence,  and  the  hewed  timber 
into  a  granary,  without  having  done  any  thing  towards  those 
objects,  more  than  to  haul  said  posts  and  timber  on  to  the  farm 
before  he  sold  to  Whiting,  is  not  sufficient  to  pass  the  propertj 
in  said  posts  and  timber,  and  either  of  them,  to  Wniiing." 

Stipp  and  Blackwell,  for  Appellee. 

W.  T.  Peters,  for  Appellee. 

ScATES,  C' J.     The  hewed  timbers,  posts,  and  round  log,  sued 

for  in  this  case,  were  nohher  fix tu 7^ es  nor  appurtenances  to  the 

land,  but  personal  property,  and  did  not,  therefore,  pass  by  the 

deed  as  part  of  the  realty,  nor  under  the  description  of  appurten- 
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ances.  Fixtures  are  such  articles  of  property  as  are  deemed 
personal,  in  contradistinction  to  real,  but  for  their  attachment 
to  or  connection  with  the  land,  or  the  rights  of  inheritance,  or 
such  parts  of  the  land,  or  realty,  which,  being  partly  separated 
or  severed,  have  not  changed  their  character  for  want  of  a  com- 
plete severance  in  fact,  or  by  contract,  and  so  as,  in  either  case, 
to  change  their  character.  A  definition  of  a  fixture  in  law, 
conveys  a  clear  idea  of  the  character  of  the  property,  in  itself. 
But  in  its  application,  great  difficulty  and  confusion  of  ideas,  is 
produced  by  the  many  distinctions  introduced  to  favor  the 
interests  of  particular  owners,  or  to  promote  the  public  good  in 
the  uses  made  of  the  particular  property.  Thus  a  vendee  might 
take  it  where  an  heir  might  lose  it ;  an  heir  might  take  it  where 
a  landlord  could  not.  Attachment  of  personalty  for  the  pur- 
poses of  trade,  may  be  removed,  which,  when  made  merely  for 
the  enjoyment  of  the  premises,  might  not.  Things  attached  by 
the  owner  of  the  inheritance,  are  distinguished  by  that  fact, 
from  things  annexed  by  the  lessee.  Things  essential  to  tlie  use 
and  enjoyment  of  the  inheritance,  are  thereby  more  strongly 
impressed  with  the  character  of  fixtures,  than  others  not  essen- 
tial to  it,  and  which  may  be  removed  without  detriment  to  it,  or 
its  full  enjoyment.  These  distinctions,  with  many  examples 
and  illustrations,  may  be  seen  in  Grady's  Law  of  Fixtures,  18, 
et  seq.  (26  Law  Lib.  21,  et  seq.  )  andin/^Fa/yter  \.  Sherman,  20 
Wend.  R.  638,  in  both  of  which  the  authorities  are  reviewed.' 
Chit,  on  Contracts,  355.  (a) 

It  is  sufiicient,  I  think,  in  this  case,  simply  to  advert  to  these 
distinctions,  without  a  review  of  authorities. 

Viewing  a  vendee  as  one  strictly  protected  in  regard  to 
things  actually  annexed  or  attached  to,  and  in  regard  to  things 
not  fully  severed  from  the  freehold,  we  should  give  him  all  that 
in  law  belongs  to  the  land,  under  the  terms  and  description  in 
his  deed.  But  after  doing  this  in  its  most  extended  sense,  we 
are  not  able  to  include  these  hewed  timbers,  posts  and  round 
log,  lying  loosely  about  upon  the  land,  although  originally  pro- 
vided and  intended  for  a  granary  on  the  land,  as  fixtures, 
becoming  part  of  it.  In  JVincher  v.  Shreivsbiiry,  2  Scam.  R. 
283,  this  court  held,  that  rails  made  upon  Congress  land  and 
piled,  would  not  pass  to  the  purchaser  by  the  usual  description 
of  land,  although  the  act  of  severance  might  have  been  a  tres- 
pass. I  know  that  this  subject  is  full  of  difiiculty  ;  and  a  ques- 
tion respecting  such  timber  as  may  have  been  severed  from  the 
land  by  storms,  decay  and  accidents,  will  deserve  serious  con- 
sideration when  presented.  But  here  the  separation  by  the  act 
of  the  owner  was  corpplete,  and  he  had  unquestionably  con- 
verted it  into  personalty,  though  with  the   intention  of  re-annex- 

(a)  Dixon  vs.  Nichols,  39  m.  R.  386;BuUvs,  Grlswold,  lom.  R.  C3.3;  Smith  v*. 
Price,  39  lU.  E.  30. 
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ing  it  to  the  freehold  at  a  future  time.  But  before  this  was 
done,  he  sold  his  land  and  conveyed  it,  not  only  by  the  usual 
terms,  but  by  a  general  description  which  included  in  its  bound- 
aries more  than  he  intended  to  convey,  and  from  Avhich  he 
reserved  or  excluded  a  part,  by  specified  boundaries.  We 
cannot,  from  this  particularity  found  in  the  deed,  suppose  any 
more  intended  than  is  provided  for  in  it,  and  fixtures  will  not 
include  these  articles  as  part  of  the  description  of  land,  tene- 
ments or  liereditaments  appertaining  thereto.  But  it  is  now 
insisted  upon,  and  claimed  to  be  included  under  "  appurten- 
ances," within  the  true  intent  of  the  deed.  "  This  terra,  both 
in  common  parlance  and  in  legal  acceptation,  is  used  to  signify 
something  appertaining  to  another  thing  as  principal,  and  which 
passes  as  an  incident  to  the  principal  thing.  Lord  Coke  says 
(Coke  Lit.  121b,)  a  thing  corporeal  cannot  properly  be  appur- 
tenant to  a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing 
incorporeal."  Harris  et  al.  v.  Elliott,  10  Pet.  R.  53  find  54  ; 
Leonard  v.  JVhite,  7  Mass.  R.  6,  7  and  8.  See  also  Jackson  v. 
Hathaway,  15  .John.  R.  454.  So  these  materials  cannot  pass 
under  the  term  ''  appurtenances." 

The  deposition  was  inadmissible  to  add  to,  vary  or  change 
the  terms  of  the  deed.  Such  is  the  general  rule,  and  Avhich  has 
been  repeatedly  recognized  by  this  court  in  Lane  v.  Sharp,  3 
Scam.  R.  566  ;  Fitch  et  al.  v.  Finckard  ct  al.,  4  Scam.  R.  70  : 
Doyle  et  al.  v.  Teas  et  al.,  ibid,  202  ;  Scott,  administrator,  v. 
Beniiett,  3  Gil.  R.  243. 

This  rule  is  not  violated  by  the  admission  of  parol  proof,  to 
show  the  condition  of  the  property,  with  a  view  to  arrive  at 
the  true  intent  of  the  parties  in  the  terms  used  by  them. 

Such  was  the  evidence  admitted  in  Barret  v.  Stow,  15  111. 
R.  423  ;  and  in  Hadden  v.  Shout z,  ibid.  581.  To  this  extent 
it  was  recognized  in  Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  202. 

The  case  of  Smith  v.  Finch,  2  Scani.  R.  321 ,  referred  to  in 
argument,  does  not  come  within  the  rule  or  the  distinction  laid 
down  under  it,  being  on  a  collateral  guaranty  on  a  new  con- 
sideration. In  I^ane  v.  Sharpe,  the  court  not  only  excluded 
parol  evidence,  and  resorted  to  the  writing  alone,  for  the  con- 
tract of  the  parties  ;  but  also  declared  that  the  law  would  not 
allow  a  contract  to  be  partly  in  writing  and  partlv  iin  parol. 
See  also  3  "John.  R.  586. 

This  would  not  prevent  the  party  from  showing  two  or  more 
writings  as  parts  oi:  or  explaTiatory  of  the  contract,  and  the  true 
intent  of  the  parties. 

The  written  memorandum  of  the  10th  May,  may  be  relied  on. 
but  it  does  not  help  the  defendant.  So  far  from  it,  the  parties 
appear   to   have  provided  specially   for  certain  stone,    (juarricd 
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and  unquarried,  and  are  silent  on  the  subject  of  the  timbers, 
posts  "and  log.  Clearly  the  parol  evidence  offered  in  the  depo- 
sition, adds  both  to  the  written  memorandum  and  the  deed. 

The  court,  therefore,  erred  in  refusing  to  give  the  second, 
third,  fifth  and  sixth  instructions  asked  by  plaintiff  here,  and  in 
giving  the  modification  in  place  of  the  sixth. 

The  judgment  is  reversed  and  cause  remanded  for  new  trial. 

Judgincnt  reversed. 

io)     FaiTHTVs.  Hindi,  20ni.i;.  UliJ;  O'KetT  vs.  Strong-,  13  Id.  688. 


George  A.  Bee^-man,  Plaintiff"  in Enor,  v.  The  City  of  Peorl\. 

EKHOK  TO  PEORIA. 

The  mayor  of  u  city  hiw  no  judicial  power. 

Where  a  Circuit  Court  has  only  appellate  jurisdiction,  consent  cannot  vest  it 
with  original  jurisdiction. 

On  the  27th  March,  1850,  Heyl,  city  marshal  of  Peoria, 
made  a  complaint  against  Beesman,  before  the  mayor  of  the  city 
of  Peoria,  for  keeping  open  a  grocery  on  Sunday,  contrary  to 
an  ordinance  of  said  city.  The  cause  w^as  tried  before  the 
mayor,  and  defendant  fined  ^25.  He  appealed  to  the  Circuit 
Court. 

Nov.  12, 1851,  Kellogg,  Judge,  presiding,  the  cause  was  tried 
in  the  Circuit  Court,  and  judgment  rendered  in  that  court  for 
rhe  same  sum  of  ^25,  and  costs. 

Errors  assigned  :  First,  The  Circuit  Court  erred  in  entertain- 
ing jurisdiction  of  this  cause. 

Second,  Said  court  erred  in  rendering  judgment  against  the 
plaintiff. 

Third,  The  mayor  of  the  city  of  Peoria  not  having  jurisdic- 
tion in  that  case,  the  Circuit  Court  had  none  on  the  appeal,  and 
should  have  dismissed  the  suit. 

N.  H.  Purple,  for  Plaintiff'  in  Error. 

H.  Grove,  for  Defendant  in  Error. 

Scates,  C.  J.  The  mayor  of  the  city  of  Peoria  has  no  judi- 
cial power  under  the  constitution,  and  can  have  none,  as  settled 
in  The  State,  ex  rel.  City  of  Rockford,  v.  Maynard,  14  111.  R. 
420.      Having  no  power  to  enter  judgment  of  fine,  an  appeal 
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can  confer  no  jurisdiction  of  the  oflTcnse  upon  the  circuit  court. 
Gi?i7i  V.  Jiodi^crs,  4  Gil.  R.  lo4.  (a)  Where  the  circuit  court  has 
no  original,  hut  only  appellate,  jurisdiction,  consent  can  give 
none ;  it  must  be  by  appeal,  and  to  acquire  it  by  appeal,  the 
court  below  must  have  original  jurisdiction.     4  Gil  R.  184. 

The  case  of  Jilhn  Y.Belchci\  administrator  ^  has  no  application 
here,  for  the  inferior  court  there  may  not  have  had,  but  the 
circuit  had  original  jurisdiction.     3  Gil  R.  596. 

The  circuit  court  should  have  dismissed  the  complaint  for 
want  of  jurisdiction,  both  in  the  circuit  and  mayor's  court. 

Judgment  rev*ir!ied. 

{a)     But  see  Town  of  Lcwi.ston  vs.  Pi-Oftor,  i!,"  Ul.  Tt.  5111. 


James  Turnei,  Plaintiff  in  Error,  v.  John'  .1.  Penn  el  al. 
Defendants  in  Error. 

ERROR  TO  McLEAJv. 

A  joint  action  for  debt  will  not  lie  ag-aiust  the  maker  of:-,  .scaled  instrument., 
and  bis  surety,  who  binds  himself  by  a  writint^  luider  «ca). 

This  was  an  action  of  debt,  brought  jointly  against  Penn  and 
Nichols,  upon  a  lease  under  seal,  between  Turney  and  Penn  ; 
Nichols  having  signed  the  agreement  to  become  surety  for  Penn, 
which  is  set  out  in  the  opinion  of  the  court.  To  this  declara- 
tion there  was  a  demurrer,  and  a  joinder  in  demurrer.  The 
.demurrer  was  sustained  by  the  court,  Davis,  Judge,  at  March 
term,  1855,  of  the  McLean  circuit  court.  The  plaintiff  below 
prosecutes  this  writ  of  error. 

J.  C.  Walker,  for  Plaintiff  in  Error. 

B.  C.  Cook,  for  Defendants  in  Error. 

ScATES,  C.  J.  This  case  is,  as  we  understand  it,  entirely  fi'ee 
of  the  difficulty  presented  to  the  mind  of  the  court  in  Camden 
et  al.  v:  McCoy  et  al..,  3  Scam.  R.  441,  and  is  settled  by  the 
principle  there  laid  down.  Without  proof  or  explanation  in 
that  case,  in  relation  to  a  blank  indorsement  of  his  name  by  a 
third  person,  the  court  was  called  upon  to  determine  what  kind 
of  a  contract  the  holder  was  authorized  to  write  over  the  si^na- 
ture.  But  all  the  members  of  the  court  in  that  case,  and  the 
decisions  in  the  several  cases  referred  to,  and  reviewed,  seem  t» 
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concur  in  holding  a  party  bound  as  a  surety,  where  the  proofs, 
or  the  writing  he  sigas,  show  that  to  have  been  the  true  intent 
and  meaning  of  the  parties. 

Upon  that  view  of  the  law,  but  one  conclusion  is  admissible 
from  this  record.  At  the  time  and  place  of  making  and  signing 
this  lease,  and  a  part  of  the  transaction,  Nichols  added  his 
undertaking,  in  language  which  clearly  shows  that  he  was  not  a 
lessee,  but  that  by  agreement  he  became  responsible  as  such,  as 
surety. 

"  I  hereby  become  security  for  John  J.  Penn,  for  the  rent 
specified  in  the  within  lease,"  is  the  form  and  substance  of  his 
intent  and  meaning.  He  could  not  have  made  his  meaning 
plainer  by  words.  There  is  no  room  left  for  speculations,  or 
presumptions  of  law,  other  than  that  he  meant  what  he  said, 
and  the  court  can  only  enforce  the  obligation  thereby  assumed. 

But  the  difficulty  in  this  case  is  not  in  the  meaning  and  extent, 
but  in  the  character  of  the  obligation.  Penn  entered  into  a 
lease  under  seal,  and  Nichols  into  a  Avritten  contract  without 
seal.  A  joint  action  of  debt  is  brought  upon  the  sealed  lease, 
against  Penn  and  Nichols.  While  the  contract  of  Nichols 
makes  him  liable  for  the  money,  as  surety  to  Penn,  still  it  does 
not  make  him  a  party  to  a  sealed  obligation  which  he  never 
signed  or  sealed,  and  consequently  his  liability  is  not  joint,  nor 
is  he  liable  to  an  action  brought  upon  the  lease.  The  lease  may 
be  evidence  of  the  debt  which  he  undertook  to  pay,  but  not  of 
the  obligation  entered  into  by  him.  If  he  be  sued  for  this  debt, 
it  must  be  upon  the  contract  he  entered  into,  and  not  upon  the 
contracts  of  others.  Surely  covenant  would  not  lie  against  him 
upon  this  contract  without  seal,  and  yet  it  may  as  Avell  lie  as 
debt.  Debt  will  lie,  though  covenant  will  not,  on  this  simple 
contract,  but  neither  lies  against  him,  jointly  or  severally,  upon 
the  lease,  which  was  neither  signed  or  sealed  by  him.  No  case 
is  referred  to  in  support  of  this  position;  we  know  of  none,  nor 
any  principle  of  distinction  in  the  books,  that  will  authorize  us 
to  make  a  precedent. 

Judgment  affirmed. 
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Aglbtt  H.  Bucknkr,  Trustee,  etc.,  ef  a/.,  Plaintiffs  in  Error,  v. 
Lorenzo  D.  Hamilton,  Defendant  in  En*or. 

ERKOR  TO  TAZEWELL. 

If  a  covenant  be  joint,  suit  must  be  brou;,'bt  by  those  having  the  legal  interests 

and  jointly  or  Severally,  as  it  is  hold  by  them. 
\  contract  which  sells  to  A  and  B  a  certain  interest,  in  equal  proportions  to 

each,  and  covenants  not  to  Impair  the  interest,  is  joint. 

This  was  an  action  of  covenant  brought  by  Aglett  H.  Buckner, 
trustee  of  Ann  Strother,  Joseph  A.  Eddj  and  Jabish  P.  Eddy, 
against  Lorenzo  D.  Hamilton. 

Hamilton  held  certain  articles  of  agreement  for  the  convey- 
ance of  real  estate  by  Wm.  E.  Hassen,  "^hich  he  assigned  to  the 
plaintiffs  by  the  following  indorsement : 

''  Know  all  Men  by  these  Pkesents,  That  I,  Lorenzo  Dv  Hamilton,  foi- 
and  in  consideration  of  two  hundred  dollars,  have  sold  and  assigned,  and  do 
hereby  sell  and  assign  to  Aglett  II.  Buckner,  trustee  of  Ann  Strothers,  wife  of  E* 
M.  Strothers,  one-half,  and  Joseph  A.  and  Jabish  P.  Eddy,  the  other  hall  of  my 
interest  in  the  within  bond,  and  the  land  there  described,  and  covenant  and  agree 
to  and  with  said  Buckner,  said  trustee,  and  J.  A.  and  J.  P.  Eddy,  that  I  have 
not  in  anywise  or  manner  done  or  suft'ered  an^  act  or  thing  that  shall  or  can,  in 
any  event,  lessen  or  des-troymy  right  under  said  bond  since  its  execution. 

Witness  my  hand  and  seal  this  12th  3Iay,  3852. 

L.  D.  HAMILTON.     [  L.  s.  ] 

Upon  this  covenant  the  action  is  brought.  In  the  second 
count,  the  article  and  this  covenant  are  set  out  in  haec  verba, 
and  the  breach  assigned  is,  that  after  the  execution  of  the 
article,  and  before  the  covenant,  Hamilton  had  released  Hassen 
from  his  liability  on  the  article. 

The  defendant  demurred  to  the  declaration,  and  each  count 
thereof,  and  the  court  sustained  the  demurrer  on  the  ground 
that  an  action  would  not  lie  on  this  covenant  in  the  joint  names 
of  Buckner  and  the  Eddys,  but  that  separate  actions  should 
have  been  brought  for  the  half  damages  going  to  Buckner  as 
trustee,  and  the  half  damages  going  to  the  Eddys. 

The  plaintiff  brings  the  case  here. 

The  cause  was  heard  before  Davis,  Judge,  at  March  terra, 
1855,  of  the  Tazewell  Circuit  Court. 

Manning  and  Merriman  for  Plaintiffs  in  Error. 

N.  H.  Purple,  for  Defendant  in  Error. 

Scatbs,  C.  J.  The  question  raised  upon  this  demurrer  look* 
very  much  like  one  of  fact  instead  of  law,  and  that  is,  whether 
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the  covenant  is  joint  or  several.  We  must,  however,  determine, 
as  a  matter  of  law,  ■who  are  the  parties,  what  is  the  covenant, 
and  to  whom  and  how  made. 

It  is  contended  that  it  is  several,  because  it  conveys  several 
and  distinct  interests  to  different  and  distinct  persons,  in  differ- 
ent rights,  though  undivided,  and  it  is  illustrated  by  a  case  of 
distinct  deeds  for  these  undivided  moieties.  It  would  seem  to 
me,  that  the  argument  is  more  specious  than  solid,  and  that  the 
illustration  proves  the  reverse  of  the  position.  Had  he  entered 
into  separate  covenants,  there  can  be  no  question  of  the  position, 
and  this  might  have  been  done  for  u.ndivided  moieties,  or  other 
proportions.  But,  instead  of  doing  so,  he  covenanted  Avith  all 
that  they  should  hold  undivided  moieties  ;  Buckner,  as  trustee 
of  Mrs.  Strother,  one-half,  and  the  Edd^^s  the  other.  The  in- 
terests are  not  divided  ;  they  are  only  apportioned  by  the  cove- 
nant, but  the  covenant  itself  is  joint.  The  construction  that  it 
is  several,  because  the  proportions  of  each  are  specified,  would 
make  all  covenants,  promises,  etc.,  several,  however  the  wording 
might  be,  for  I  can  see  no  difference  between  the  statement  of 
the  fact  on  the  face  of  the  agreement,  and  its  existence  without. 
It  can  make  no  sort  of  difference  that  Buckner  did  not  take  the 
interest  in  his  own  right.  The  legal  right  is  in  him,  and  Ham- 
ilton cannot  object  to  his  suing  because  he  holds  to  the  use  of 
another.  That  may  be  all  laid  out  of  view,  as  for  any  purpose 
of  construing  the  meaning  of  the  party,  as  to  whom  he  bound 
himself.  I  really  can  see  nothing  in  the  form  or  substance  of 
the  covenant  that  could  raise  any  doubt  of  its  being  a  joint  one. 
save  the  designation  of  the  respective  interests,  and  this  fails  to 
present  such  an  intention  of  the  parties  to  my  mind.  Suppose 
the  covenant  had  been  to  two,  and  was  silent  as  to  the  propor- 
tion of  interest  in  each,  and  yet  the  law  would  give  them  moie- 
ties, still,  it  would  seem  to  me,  no  one  could  doubt  that  the 
covenant  was  joint.  Suppose  the  covenant  expressed  the  pro- 
portions, could  that  alter  it?  It  would  seem  to  me  not,  and  if 
not,  I  cannot  perceive  how  a  similar  undertaking  to  these  can 
have  that  effect,  Avhether  their  respective  interests  be  expressed 
or  not,  or  whether  equal  or  disproportionate  when  expressed. 
So,  then,  if  the  covenant  be  joint,  suit  must  be  made  by  those 
having  the  legal  interests,  and  joint  or  several  as  they  hold  it. 
Figoit  V.  Thompson^  3  Bos.  andPul.  148,  and  note  a  ;  Kingdon, 
executrix, Y.JVottle^l  Maul.  andSelw.R.355  \Jinderson^admin- 
islrator^  v.  Martindale.  1  East  R.  497  ;  Bcrkely  v.  Hardy,  11 
Eng.  C.  L.  R.  495,  top  ;  Southampton  ei  al.  r.  Brown,  13  Eng. 
C.  L.  R.  303  ;  1  Chit.  PL  2,  et  seq. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed.  - 
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Samuel  B.    Walkkk,    Appellant,    v.    OnARLEs  Oiiovin  <;t  al.y 

Appellees. 

APPEAL  FROM  COOK  COUXTY  COURT  OF  COMMON  PLEAS. 

■'Jlaims  and  diMuands  to  be  set-oft'  must  be  mutual  both  as  to  the  nature  of  the 
demand  and  identity  of  parties  to  the  record.  There  may  be  an  exception 
to  this  rule  arising  out  of  the  agreement  of  parties. 

Tins  was  a  proceeding  commenced  before  a  justice  ol:'  the 
peace,  and  taken  by  appeal  to  the  Common  Pleas  of  Cook 
county.  The  cause  was  heard  by  J.  M.  Wilson,  Judge,  without 
the  intervention  of  a  jury,  at  November  term,  1853,  who  refused 
to  allow  the  set-off"  claimed  by  appellant  here,  and  gave  judg- 
ment in  favor  of  plaintiffs  in  the  court  below.  The  facts  ar« 
•sufficiently  stated  in  the  opinion  of  the  court. 

H.  Frenk,  for  Appellant. 

O.  GooDKicu  and  G.  A.  Ingalls,  for  Appellees. 

ScATES,  C.  J.  An  issue  without  written  pleading  seems  to 
have  been  submitted  and  tried,  without  objection  to  the  naturo 
of  the  defenses  off"ered  under  it,  or  to  the  several  proofs  in 
support  of  them. 

The  sole  point  in  controversy,  as  presented  by  the  record,  is, 
whether  S.  B.  Walker,  alone,  or  S.  B.  and  M.  0.  Walker,  as 
partners,  owe  the  defendants  for  the  bill  of  goods  sued  for,  and 
in  the  latter  case,  the  right  to  set  off  an  account  of  S.  B.  and 
M.   0.  Walker  against  the  defendants. 

We  entertain  no  doubt,  from  the  evidence,  that  the  indebted- 
ness is  a  j'^int  or  co-partnership  one,  and  due  and  owing  by  the 
firm  of  S.  B.  and  M.  0.  WaL<:er,  by  express  agreement  between 
the  two  firms.  The  individual  partners,  during  the  partnership, 
and  in  the  regular  course  of  trade  and  their  business,  had  the 
power  to  make  such  contract  a.nd  bind  their  respective  firms, 
and  they  did  so.  It  appears  that  these  mutual  dealings  by  the 
respective  firms,  and  the  individual  members  of  each,  were 
transacted,  and  the  several  items  of  indebtedness  incuiTed, 
under  the  faith  of  this  mutual  arrangement.  The  evidence  i» 
clear  and  conclusive  to  this  effect. 

The  facts  that  are  presented,  as  a  ground  for  avoiding  thia 
conclusion,  are,  that  t,e  account  was  opened,  and  the  credit 
given  to  S.  B.  Walker  alone,  on  defendant's  books  ;  that  the 
goods   were  delivered  to,  hpurchased  by,   and  for  the  indiyidual 
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use  of,  the  family  of  S.  B.  Walker,  and  that  Choviu  &  Foote 
have  made  an  assignment  of  their  effects,  and  this  debt,  to  T. 
King  for  the  benefit  of  creditors,  and  that  the  debts  not  being 
mutual  between  the  parties  on  the  record,  the  plaintiff  has  no 
right  to  this  set-off. 

The  positions  assumed  are  not  sustained  by  the  proofs,  and 
consequently  the  conclusion  of  law  cannot  follow. 

The  account  was  opened  on  defendant's  books  with  S.  B. 
Walker  alone,  but  after  the  entry  of  a  few  items,  the  name  of 
M.  0.  Walker  was  written  in  small  hand  on  the  books,  and  the 
remaining  items  followed  the  full  entry  of  the  names  of  the  two 
partners.  McCarty,  an  employee  of  S.  B.  &  M.  0.  Walker, 
took  up  goods  to  the  amount  of  ^6.62  on  account  of,  and  had 
the  same  charged  to,  the  firm  of  Walkers.  Although  $2.62  of 
this  amount  was  objected  to  by  them,  and  credited  to  them  for 
correction,  the  remainder  still  stands  in  the  account  without 
objection.  It  appears  that  McCarty  was  in  the  service  of  the 
firm,  and  they,  and  not  S.  B.  Walker,  should  have  owed  him, 
and  been  charged  with  these  goods,  according  to  the  previous 
arrangement  for  mutual  patronage. 

Again,  the  defendants  had  made  out  a  previous  account,  for 
part  of  the  same  items  included  in  the  account  sued  on,  against 
S.  B.  &  M.  0.  Walker,  to  the  amount  of  $22.21,  and  delivered 
a  bill  of  particulars  to  plaintiff's  firm.  All  the  articles  in  this 
account  appear  to  have  been  taken  up  by  the  wife  and  daughter 
of  S.  B.  Walker.  These  facts  and  circumstances  strongly  and 
fully  corroborate  the  other  evidence  in  relation  to  the  contract 
for  mutual  credit  and  set-off,  between  the  firms,  and  show  that 
defendants,  themselves,  so  understood  and  acted  upon  it,  and 
gave  the  credit,  and  charged  the  goods  to  the  plaintiff's  firm, 
under  that  contract.  But,  had  it  been  neglected  or  violated, 
still  they  should  have  been  so  charged,  and  neither  law  nor 
justice  will  allow,  as  a  justifiction  of  a  breach  of  a  contract,  the 
simple  fact  that  the  party  did  so  violate  it. 

Had  the  plaintiff  pleaded  the  non-joinder  in  abatement,  we 
should  have  had  no  hesitation  or  difficulty  in  sustaining  the  plea 
on  this  proof.  But  that  form  of  defense  seems  to  have  been 
waived,  as  well  as  all  objections  to  the  proofs,  and  the  question 
narrowed  down  to  the  right  to  prove  a  tender  of  part,  and  a 
set-off  of  this  partnership  account,  to  remainder,  and  the  suffi- 
ciency of  the  two  together,  as  establishing  the  defense. 

A  tender  of  twenty  dollars  wafs  made  in  open  court  before 
the  justice  of  the  peace,  and  entered  upon  his  docket.  No 
question  can  arise  upon  it,  save  as  to  the  amount  being  sufficient 
in  connection  with  such  set-off  as  may  be  allowed. 
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Had  the  plaintifT  a  right  to  plead  and  prove  this  account  as  a 
set-off?  Chiims  and  demands  to  be  set-off,  must  be  mutual. 
The  supposed  want  of  mutuality  here  may  be  that  Tuthill  King 
is  the  beneficiary  for  creditors,  but  this  can  ma.]<e  no  difference 
in  this  case,  as  he  and  creditors  are  entitled  only  to  the  balance 
which  may  appear  to  be  due. 

Another  objection,  of  like  character,  may  arise,  from  the  fact 
that  defendants  sued  plaintiff  alone  for  the  joint  debt  of  plaint- 
iff and  M.  0.  Walker,  and  as  he  has  not  abated  their  action  b}' 
plea,  he  must  answer  it  as  an  individual  debt.  Therefore,  the 
debt  offered  to  be  set  off,  being  due  to  plaintiff  and  another,  is 
not  mutual  and  cannot  be  set  off.  This  court  held,  in  Bur^win 
et  al.  V.  Babcock  et  al.,  11  111.  R.  28,  and Hilliai'd  v.  fValk(7', 
ibid.  644,  that  the  debt,  to  be  mutual,  must  be  between  the 
parties  to  the  record  and  all  of  them.  In  the  former  case,  the 
set-off  was  of  a  debt  due  to  one  defendant  only,  and,  in  the 
latter,  to  the  defendant,  and  a  third  person  not  a  party  to  the 
record,  as  in  this  case,  and  this  Avas  held  to  destroy  its  character 
of  mutuality,  not  being  due  in  the  same  right.  But,  in  neither 
of  these  cases,  did  the  debt  sought  to  be  set  off,  arise  out  of  the 
same  transaction,  contract  or  agreement  as  the  debt  sued  for. 
This  is  the  ease  now  before  us,  and  the  only  feature  to  distin- 
guish it  from  Hilliard  v.  Walker,  except  that  by  this  contract, 
it  was  expressly  agreed  that  the  accounts  mutually  made,  in 
their  course  of  dealing,  should  be  so  settled  by  set-off. 

Upon  this  ground  of  identity  of  cause  of  action  from  which 
both  spring,  is  in  part  founded  the  doctrine  of  recoupment  of 
damages,  which  is,  to  a  limited  extent,  in  the  nature  of  a  set-off, 
allowing  the  defendant  to  prevent  a  recovery  of  so  much,  while 
he  may  not  have  judgment  for  any  excess.  Stow  v.  Yarwood 
et  al.,  14  El.  R.  424.  I  have  looked  into  most  of  the  cases 
from  Gregg  v.  Phillips,  Breese,  107,  down  to  the  case  of  Stoiv 
V.  Yarivood  et  al.,  and  find  nothing  like  the  present  in  the  facts 
and  circumstances.  But,  in  one  thing,  there  seems  to  be  great 
uniformity  and  harmony'-  in  the  def^isions,  that  mutuality  has 
reference  both  to  the  nature  of  the  demand,  and  identity  of  the 
parties  to  the  record.  JS'^ichols  v.  jRuckils,  3  Scam.  R.  298; 
Kaskaskia  Bridge  Company  y .  Shannon,  1  Gil.  R.  15;  Hawks 
V.  Lands,  3  Gil.  R.  232  ;  Sargea?it  v.  Kellogg  et  al.,  5  Gil.  R. 
280  ;  Hinckley  et  al.  v.  West,  4  Gil.  R.  138."  While  I  have  met 
with  DO  exceptions  to  this  rule,  I  have  with  distinctions,  that 
accomplish  the  same  ends  of  justice  by  enforcing  the  contract 
of  the  party  as  a  contract,  without  resort  to  set-off. 

LordEUenborough,  in  Crosse  et  al.,  assignees,  y.  Smith  et  al., 
1  Maul,  and  Selw.  R.  556,  allowed  a  set-off  in  faver  of  the  true 
parties  who  advanced  the  money,  nlthough  it  had  been  advanced 
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on  a  bond  given  to  one  of  the  firm  only,  yet  all  were '  parties 
before  tlie  court.  But  the  facts  set  up  in  defense  here  may  be 
sufficient,  without  resort  to  the  statute  of  set-off. 

In  a  case  very  similar  in  facts,  where  a  special  count  set  forth 
the  contract,  Lord  Kenyon  held  that  the  defendant  had  no 
right  to  a  set-off,  in  violation  of  the  agreement  charged  and 
proved.  Colson  et  al.^  asi^ignces  of  Hunter  ^  v.  Welsh.  1  Esp. 
R.  379.  ■  '  .  ' 

So  it  Avas  again  decided  in  the  common  pleas,  Mansfield,  G. 
J.,  delivering  the  judgment,  in  Kinnerly  et  al.,  assis^nees  of 
Brymer^  v.  Hossack^  2  Taunt.  R.  170.  Brymer,  a  tailor,  was 
indebted  to  Hossack  &  Pringle,  partners,  for  building  ;  they 
severally  owed  him  for  clothing.  These  debts  had  been  made 
after  a  general  agreement  had  been  entered  into  that  they  would 
allow  the  debts  to  be  mutually  set-off,  on  settlement.  The  court 
sustained  the  defense,  and  allowed  the  deduction  to  be  made, 
and  a  non-suit  was  ordered. 

This  case,  it  seems  to  me,  falls  precisely  within  the  principle 
of  the  two  last  cases,  which  were  not  put  upon  the  foundation 
of  set-off,  but  rather  upon  the  iPooting  of  a  specific  enforcement 
of  the  rights  of  the  parties,  according  to  the  terms  and  condi- 
tions upon  and  under  which  they  had  mutually  incurred  these 
liabilities,  (a) 

I  think  the  justice  of  this  case  requires  the  allowance  and 
deduction  of  the  plaintiff's  account  due  his  firm,  credited  to 
the  defendants'  firm  upon  the  faith  of  this  agreement. 

Judgment  reversed  and  remanded. 

Jxidgvicnt  reversed. 

(a)    Ilukc'iikcniper  vs.  Din.sywehls,  ;!2ni.  li.  540. 


Parley  J.  Hurd.  Appellant,  v.  Major  Denny,  Appellee. 

APPEAL  FROM  KANE. 

Where  a  party  h;is  contracted  for  land,  and  made  payments  upon  it,  he  may  i'&" 
cover  back  what  he  has  paid,  with  interest,  if  his  vendor  has  put  it  out  of  hia 
power  to  perform  his  contract,  by  having  sold  the  same  land  to  another.  («) 

Denny  sued  Hurd  in  assumpsit,  to  recover  certain  money* 
which  he  had  paid  Hurd  for  land,  which  Hurd  had  contracted 
to  sell  him.  The  evidence  showed  that  Hurd  admitted  that 
he  had  sold  and  conveyed  the  land  to  another,  while  ho  had 
promised  to  convey  to  Denny. 

(ff)     Ante.  347  and  notes.    Trinkle  vs.  Reeves,  25 lU.  R.  214. 
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The  cause  was  tried  before  Morris,  Judge,  and  a  jury,  at 
May  term,  1854,  of  the  Kane  Circuit  Court.  Verdict  and  judg- 
ment for  Dcuny,  in  the  Circuit  Court. 

W.  H.  S.  Wallace,  for  Appellant. 

J.  H.  Mayborn,  for  Appellee. 

ScATES,  C.  J.  We  are  called  upon  i:or  revision  of  the  in- 
structions refused  to  plaintiff,  and  given  by  the  court,  at  his  own 
motion.  No  motion  being  made  for  a  new  trial,  the  evidence  is 
not  before  us  for  revision  of  the  finding. 

The  instruction  refused,  Ave  think  misconceived  the  nature  of 
this  action.  It  seems  to  be  predicated  upon  the  idea  that  the 
suit  is  in  the  nature  of  an  action  for  a  specific  performance,  and 
consequently,  to  entitle  himself  to  a  recovery,  defendant  must 
show  performance  of  precedent  conditions.  But  the  suit  is  to 
recover  back  the  consideration  paid,  on  a  breach  of  the  contract 
by  plaintiff,  by  selling  and  conveying  the  land  to  another. 
Plaintiff  has  put  it  out  of  bis  power  to  perform,  by  sale  to  an- 
other. Yet  the  principle  he  contends  for  in  the  instruction 
asked,  would  lead  to  injustice  and  hardship,  that  had  there 
been  two  installments  due,  as  precedent  conditions  to  a  convey- 
ance, and  after  the  payment  of  the  first  he  should  sell  the  land 
to  another,  and  so  rescind  the  contract  on  his  part,  yet  the  other 
party  could  not  treat  it  as  rescinded,  and  sue  for  his  payment 
back  again,  without  first  paying  the  second  installment,  and 
thereby  adding  to  the  amount  of  his  damage,  injury,  and  the 
amount  he  w^ould  be  entitled  to  recover.  The  right  of  recover}- 
is  not  put  upon  the  mere  fact  of  a  neglect  or  refusal  to  convey, 
but  it  is  shown,  in  addition,  that  plaintiff  had  rescinded  the  con- 
tract by  selling  the  land  to  Stephens.  This  state  of  facts  would 
entitle  defendant  to  recover  back  what  had  been  advanced, 
without  performing  a  condition  precedent  to  a  specific  enforce- 
ment of  the  contract.  Were  defendant  relying  for  rescission 
upon  the  simple  non-compliance  of  plaintiff,  it  might  be  necessary 
to  establish  his  right  to  rescind,  by  showing  performance,  or  an 
offer  to  perform.  But  such  was  not  the  state  of  the  record  and 
proofs,  and  consequently  he  was  not  entitled  to  such  an  in- 
struction. 

The  instruction  given,  was,  we  think,  correct.  In  Lockridge 
v.  Foster  ei  aL,  4  Scam.  R.  574,  on  estimating  compensation, 
in  a  court  of  equity,  for  a  failure  of  title,  the  court  gave  the 
purchase  money  vnth  interest,  although  a  rescission  of  the  contract 
was  refused  by  the  court. 

In  Bucktjiaster  v.  Grundy,  3  Gil.  R.  634,  the  court  say,  in- 
terest is  not  recoverable  on  liquidated  damages  on  contract,  but 
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it  is  on  money  paid  to  another's  use.  So,  for  money  collected 
and  withheld  an  unreasonable  length  of  time.  Bedell  v.  Janney 
et  al.^  4  Gil.  R.  202.  Money  obtained  by  an  extortionate  de- 
mand of  ferry  license  was  allowed  to  bo  recovered  back,  with 
interest.      The  County  of  Las  all  e  v.  Simmons,  5  Gil.  R.  520. 

"  Money  received  to  the  use  of  another,  and  retained  without 
the  owner's  knowledge,"  and  "  money  withheld  by  an  unrea- 
sonable and  vexatious  delay  of  payment,"  (Rev.  Stat.  295,  Sec. 
2,)  shall  bear  interest. 

The  debtor  should  have  thrown  obstacles  in  the  way,  by  some 
circumvention,  contrivance,  or  management  of  his  own,  have 
induced  delay,  to  make  it  unreasonable  and  vexatious.  Sam,mis 
y.  Clark ei  a/.,  13  III.  R.  546,  547  ;  Hill  v.  .^lle?i,  ibid.  596. 

Tho  first  clause  of  the  statute  recited,  would  authorize  this 
interest.  When  the  money  was  paid,  it  was  intended  to  be  paid 
in  good  faith,  on  the  land  ;  but  without  apprising  defendant  of 
the  fact,  plaintiff  resold  the  land,  and  concealed  the  fact  from 
defendant's  knowledge,  until  he  called  for  the  deed.  At  the  same 
time  he  learned  of  the  rescission,  and  breach  of  contract,  he 
became  aware  that  the  money  had  become  his  again,  and  had 
been  received  to  his  use  in  law.  Plaintiff,  instead  of  tenderino; 
back  the  money,  offered  him  the  obligation  of  a  third  person  for 
masonry,  and  then  delays  payment  until  sued.  If  we  were  to 
say  that  such  conduct  was  contrivance,  management,  and  circum- 
vention, to  obtain  the  use  of  his  money,  it  might  be  justified 
within  the  spirit  of  an  unreasonable  and  vexatious  delay  of  pay- 
ment, but  little  short  of  fraud. 

Judi^me7it  affirmed. 


George  Morton,  Appellant,  v.  William  Tenny,  Appellee. 

APPEAL  FROM  TAZEWELL. 

A  note  was  described  in  the  declaration,  as  being  payable ''  on  or  before"  a 
certain)day;  the  note  oll'ered  in  evidence  was  payable  "on"  the  day  named : 
Held,  that  this  did  not  constitute  a  variance  between  the  declaration  and  the 
proof,  (a) 

This  was  an  action  on  a  promissory  note,  tried  before  Davis, 
Judge,  without  the  intervention  of  a  jury,  at  April  term,  1855, 
of  the  Tazewell  Circuit  Court.  Judgment  was  rendered  for  the 
plainttff,  and  the  defendant  took  this  appeal. 

The  only  question  raised  upon  the  record,  is  one  of  variance. 
The  declaration  described  a  note  payable  "  o7i  nr  hrforcy  the 

{a)    Progiie  vs.  Clark,  25  HI.  R.  ;]3.). 
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first  day  of  January ;  the  note  ofifered  in  evidence  under  the 
dedaration,  was  made  payable  "on"  the  first  day  of  January. 
It  was  insisted  that  this  was  a  variance. 

MANNmu  and  Meriiiman,  for  Appellant. 

N.  H.  Purple,  for  Appellee. 

ScATEs,  C.  J.  The  note  is  sufficiently  described  in  substance 
and  legal  eSect ;  and  this,  we  think,  is  all  that  can  be  required, 
to  entitle  the  party  to  read  it  in  evidence.  It  may  be,  and 
doubtless  is  true,  that  plaintiff  could  make  a  legal  tender,  and 
by  it  stop  interest  upon  such  a  note  as  is  described  in  the  decla- 
ration, before  the  day  of  payment  therein.  Yet  that  will  not 
alter  the  legal  effect  of  its  terms.  For  it  would  not  be  due, 
nor  could  the  owner  mantain  suit  until  the  day  named.  So  the 
words  import  no  obligation,  are  not  mutual,  and  consequently 
do  not  determine,  import,  or  describe  any  characteristic  of  it, 
or  its  legal  effect  as  a  contract.  If  .  the  doctrine  of  substantive 
yariances  is  once  carried  beyond  this  test,  it  will  be  difficult  to  fix 
boundaries  to  its  application.  We  do  not  feel  Tv'illing  or  justi- 
fied in  entering  upon  speculative  differences,  and  can  only  sanc- 
tion those  that  mav  affect  the  merits  of  the  case,  or  be  demanded 
by  special  averments. 

Judgment  aQirmcd. 


Ebenezer  Higgins,    Appellant,  v.  Joseph  Lee.  Appellee. 

^APPEAL  FROM  I.A  SALLE. 

Where  it  is  apparent  th;it  the  jury  misunderstood  or  disregurded  tlie  evidence 

_^  or  instructions  of  the  court,   or  neglected  properly  to  consider  the  facts,  or 

"^  overlooked  proniiueut  and  essential  points  in  them,  and  liave  failed  to  do 
substantial  justice,  the  verdict  will  be  set  aside  and  anew  trial  granted. 

A  new  trial  will  be  granted  for  giving  improper  instructions  to  or  withholding 
proper  instructions  from  the  jury. 

Where  a  contract  specifies  that  materials  to  be  used,  shall  be  of  the  best  qual- 
ity and  to  be  approved  before  used,  the  party  furnishing  them  should  apply 
to  have  them  approved,  or  he  uses  them  at  his  peril. 

In  a  contract  for  linisliing  a  building,  a  party  sustaining  damage  by  the  use  of 
poor  materials  and  workmanship,  may  recoup  under  the  general  issue,  by  waj 
of  reducing  the  recovery  under  the  gnantrum  meuit  or  valebant  counts,  (a) 

The  damages  so  recouped,  to  be  deducted  from  the  value  of  the  labor  and 
materials  proportionately,  as  fixed  by  the  contract. 

Where  an  instrument  is  not  tx'uly  descriljcd  in  its  material  parts,  it  cannot  be 
read  in  evidence,  under  a  special  count  upon  it. 
(a)    See  Bragwen  vs.  Hawley,  18  Ul.  K.  420  and  notes. 
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Whpre  performance  under  a  contract  is  alleged  at  the  day  fixed  by  it,  proof  of 
pcrlonnauce  under  a  parol  enlargement  of  the  contract,  is  not  sufficient.  Nor 
■will  excuse  lor  non-perlormance  be  received. 

AYcrmciit  of  a  demand  at  the  usual  place  of  residence  of  the  party,  is  not  sus- 
tained by  proof  of  demand  at  his  still-house. 

Where  a  party  stipulate  to  do  all  the  work  on  walls  and  partitions,  etc..  accord- 
ing to  plans  and  specifications  which  are  embraced  within  the  contract,  this 
will  not  be  restricted  to  then  umber  of  walls  and  partitions,  and  their  condition 
on  the  day  the  contract  was  execuled,  but  will  lie  understood  as  applying  to 
the  plans  and  specifications. 

This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant  in  the  County  Court  of  La  Salle  County,  to  the 
March  term,  A.  D.  1855.  The  declaration  contained  one  special 
count  and  the  common  counts.  The  special  count  averred  that 
by  a  certain  agreement,  made  on  the  21st  December,  A.  D.  1852, 
between  plaintiff  and  defendant,  the  plaintiff  agreed  to  fur- 
nish all  the  materials,  such  as  lath,  nails,  lime,  sand,  etc.,  and 
do  all  the  labor  in  plastering  and  stucco  work,  required  to  be 
done  on  the  building  then  being  built  by  said  defendant,  and 
knoAvn  as  the  "  Chambers  House ;"  said  plastering  and  stucco 
work  to  be  done  and  finished  according  to  the  specifications  of 
said  work,  by  J.  Mullany,  architect  of  said  house.  That 
defendant  agreed  to  pay  plaintiff  for  said  work  and  materials, 
the  sum  of  two  thousand  dollars  ;  four  hundred  of  said  sum  to 
be  paid  in  horses  and  wagon,  and  the  remaining  sixteen  hun- 
dred dollars  to  be  paid  as  the  work  progressed.  That  the 
plaintiff  had  performed  and  fulfilled  all  things  on  his  part  to  be 
performed  and  fulfilled,  and  did  afterwards  enter  upon  and  com- 
mence the  said  work,  and  for  that  purpose  did  procure  and  find 
all  materials  and  labor  necessary  for  performing  the  same,  and 
did  progress  with  said  work  as  fast  as  the  joiner  work  would 
admit  of,  atid  did  finish  and  complete  the  sanie^  to  wit,  all  the 
plasti  ring  and  stucco  work  required  to  be  done  un  saidCliam- 
bcrs  House,  according  to  the  said  specifications  by  said  Mul- 
lany. Yet  the  defendant  would  not  pay,  but  neglected  and  refus- 
ed. Annexed  to  the  declaration  was  a  copy  of  the  contract  and  a 
bill  of  particulars.     Defendant  filed  a  plea  of  the  general  issue. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  written  con- 
tract of  the  parties.  The  defendant  objected  to  the  introduction 
of  said  contract  in  evidence,  under  the  first  count  of  the  decla- 
ration, and  the  court  sustained  the  objection,  and  the  contract 
was  exduded  under  said  first  count.  Said  contract  was  then 
read  in  evidence,  under  the  common  counts,  and  also  the  follow- 
ing specifications  of  J.  Mullany  :  Title  plastering  ;  all  the  halls, 
and  rooms,  and  closets,  on  the  first  and  second  floors,  lathed 
(three-eighths  inch  between,)  plastered,  browned  and  hard- 
finished,  fit  to  receive  paint ;  all  angles  perfectly  straight,  even- 
ly and  smoothly  laid  on ;    the  mortar  of  the  best  quality,  and 
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approved  of!  before  laying  ou  ;  the  dining  room  to  have  a  good 
dental  cornice,  and  three  center-pieces,  with  rofllcs,  twist  and 
foot  leaf  in  each ;  the  parlor  to  have  a  good  cornice,  of  ap- 
proved model,  with  two  center-pieces,  with  scroll  and  foot  leaf. 
The  hall  to  have  two  centers,  with  plain  cornice  and  leaf.  The 
third  floor,  the  attic  and  the  basement,  with  all  the  rooms,  halls, 
passages,  apartments,  closets,  stairs,  etc.,  to  have  lath,  and  plas- 
tered two  coats,  and  finish  smooth,  with  good  materials,  and  in 
proper  proportions,  and  finished  white,  fine  and  workmanlike. 

Plaintiff  then  called  John  Burrell,  Avho  testified  that  plaintifi" 
had  the  contract  for  plastering  the  Chambers  House  ;  saw  four  or 
■five  of  plaintiff's  men  at  work  there.  Witness  thinks  there  was 
some  filling  of  the  inner  surface  of  the  wall,  because  of  the  wall 
not  having  been  built  straight.  Saw  plaintiif  cutting  down  some 
chimneys  that  projected  eight  inches  into  the  room,  two  in  the 
west  end,  and  two  in  the  drawing  room.  Saw  Mr.  Lee  and  his 
son  at  work  on  a  cistern  there. 

Plaintiff  then  called  S.  Broost,  who  testified  that  he  helped 
plaintiff  to  plaster  first  brick  story,  and  part  of  the  second ; 
thinks  plaintiff  furnished  the  materials.  There  was  some  filling 
between  joists  in  the  lower  story  ;  plaintiff  did  it;  don't  know 
how  much  it  was  worth.  Lee  worked  some  on  chimneys  in 
dining  room,  and  did  the  plastering  in  the  attic.  Witness  stated 
that  the  basement  was  rough,  and  that  it  would  cost  more  than 
for  one  coat  of  plaster  to  put  it  in  order  ;  half  as  much  more. 
Plaintiff  made  the  cistern  ;  don't  know  who  furnished  the  materials. 
Walls  of  house  were  crooked  ;  they  were  filled  up  with  mortar. 
The  plastering  was  well  done,  the  roof  leaked  and  spoiled  it ; 
the  material  was  good.  The  halls,  rooms  and  closets  were  all 
plastered,  so  far  as  Avitness  knew.  The  first  and  second  stories 
were  hard-finished,  ready  for  paint. 

Cross-examined.  Don't  know  how  much  filling  up  between 
the  joists  plaintiff  did.  SaAV  him  at  work  at  two  chimneys  ;  saw 
him  plastering  in  the  attic  ;  can't  say  how  much  he  worked  on 
the  cistern;  iv  as  at  the  house  ivheixit  was  finished.  There  is 
no  cornice  nor  cerifer-pieces  in  any  of  the  roo/ns. 

Re-examination.  Higgins  was  there  often  ;  never  heard  him 
object  to  leaving  off  the  cornices  or  center-pieces. 

Plaintiff  then  called  Wra.  Grundy,  who  testified :  plaintiff  did 
the  plastering  in  the  Chambers  House,  and  furnished  the  mate- 
rials for  plastering.  Some  alteration  was  made  in  the  fire 
places ;  I  believe  there  were  ten  or  twelve  of  them.  Consider- 
able extra  work  was  done,  in  tearing  off  the  lath  over  several 
doors.  Plaintiff  topped  out  a  kitchen  chimney,  put  on  not  less 
than  two  feet,  and  perhaps  three  or  four  feet.  Lee  cleaned  out 
flues  inside.  Plaintiff  built  the  cistern:  it  was  a  large  one;  he 
32 
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plastered  and  cemented  it.  The  roof  of  the  ceiling  leaked  yerj 
bad.  The  plastering  fell  from  the  ceiling  ;  sometimes  more  than 
half  the  plastering  fell  from  the  ceiling  at  a  time.  Plaintiff  put 
it  on  again ;  was  worth  from  one  to  three  hundred  dollars. 
There  was  a  privy  put  up,  the  ceilings  of  which  plaintiff  lathed 
and  plastered,  two  stories  high,  ten  feet  wide,  and  eighteen  to 
twenty  feet  long.  Plaintiff  worked  on  this  by  the  day ;  don't 
know  how  many  days.  Plaintiff  made  arrangements  for  some 
stucco  work  ;  got  a  man  from  Chicago  to  put  it  on,  and  the  com- 
pany concluded  not  to  have  the  stucco  work  done. 

Cross-examined.  Defendant  did  not  say  the  company  would 
not  have  the  stucco  work  done,  but  came  to  the  conclusion 
"  to  let  it  g"©."  The  extra  work  that  was  done  by  plaintiff  was 
worth  several  hundred  dollars,  from  two  to  five  hundred  dollars. 
Lee  admitted  that  defendant  furnished  materials  for  the  cistern. 

Plaintiff  then  called  Valentine  Crelty,  who  testified  that  there 
were  six  chimneys  altered  by  plaintiff,  and  that  flues  were  cleaned 
out,  and  chimney  topped  out. 

Plaintiff"  then  called  Seth  W.  Hardin,  who  testified,  that 
several  partitions  were  put  in  or  altered,  and  that  the  plastering 
fell  off  on  account  of  the  roof  leaking,  and  that  it  was  worth 
thirty  to  forty  dollars  to  patch  up  the  plastering  when  it  fell 
off  from  beginning  to  the  end.  Sevei"al  other  items  of  account 
were  testified  to  as  of  extra  work. 

Mr.  Grundy  recalled.  Brick  walls  of  the  Chambers  House 
not  lathed  ;  no  laths  put  on  the  brick  walls  of  the  rooms  or 
halls  ;  the  house  had  three  stories  of  brick  above  the  basement. 

Hardin  recalled.  Brick  Avails  did  not  have  any  blocks  or 
studding  put  into  them  for  furring. 

Cross-examined.  Worth  eight  cents  per  yard  to  lath  the 
walls  and  find  materials. 

Defendant  then  called  T.  D.  Brewster,  who  testified,  that  he 
was  one  of  the  building  committee  to  superintend  the  building 
of  the  Chambers  House  ;  that  there  was  no  change  in  the  plan 
of  the  building  after  December  21st,  A.  D.  1852,  except  some 
of  the  partitions  were  moved  ;  there  was  no  change  in  the  attic. 
Witness  employed  plaintiff"  to  make  the  oven  wall,  and  paid  him 
for  it  ;  believes  it  is  less  work  to  take  out  the  fire-places  and 
plaster  over  than  to  plaster  around  them ;  was  no  change  in 
basement  that  added  to  expense  of  plastering  ;  there  was  some 
little  change  in  basement,  but  plaintiff  told  Avitness,  since  this 
trial,  that  defendant  had  paid  him  for  some  alterations,  and  he 
had  put  on  some  others,  and  that  it  was  all  settled  for.  Mate- 
rials used  in  plastering  Chambers  House  were  very  poor ;  sand 
came  from  the  river  where  it  had  been  washed  ;  not  hair  enough 
in  plastering  ;  fell  off  all  over  the  house  where  it  never  had  been 
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wet ;  it  fell  off  after  Ave  had  put  a  new  tin  roof  on  the  house 
that  did  not  leak ;  the  falling  of  the  plastering  was  not  caused 
by  water  ;  no  cornice  Avas  put  on  round  the  dining  room  or 
parlors  ;  no  centre-pieces  at  all  put  on  ;  only  two  to  three  feet 
of  basement  wall  taken  out  six  feet  high.  Lee  sot  but  two 
grates ;  Avails  Avere  not  lathed.  Witness  don't  think  he  had  any 
talk  Avith  defendant  in  the  Chambers  House  in  relation  to  stucco 
AYork,  as  stated  by  Grundy ;  don't  know  of  any  agreement  be- 
tAveen  Higgins  and  Lee  that  the  stucco  Avork  should  not  be  done. 
It  Avas  agreed  betAveen  Higgins  and  Avitness,  after  the  plastering 
Avas  done,  that  stucco  Avork  should  be  dispensed  Avith,  for  the 
reason  that  there  was  not  time  to  do  it.  Plaintiff  had  a  man 
there  aa'Iio  put  some  mouldings  around  one  door,  and  made  an 
arch  of  stucco  over  a  passage  Avay  ;  he  Avas  a  very  long  time 
doing  it,  and  it  was  very  badly  done.  It  has  usually  been  the 
case  that  Avhen  river  sand  was  used,  the  plastering  Avould  fall  ofi. 

Defendant  examined  George  Loav,  avIio  testified,  that  the 
plastering  fell  off  badly  ;  it  Avas  thick,  and  had  very  little  hair 
in  it ;  some  fell  doAvn  from  the  sides  Avhere  it  never  got  wet  ; 
some  fell  off  without  getting  Avet. 

Defendant  then  called  A.  G.  Shepard,  Avho  testified,  that 
Higgins  had  paid  plaintiff  $2,047  and  some  cents,  less  a  credit 
of  $12.75,  and  that  Lee  said  the  account  Avas  all  correct  except 
about  $30,  Avhicli  he  claimed  Avas  a  mistake. 

Plaintiff"  handed  AA'itness,  Avho  was  clerk  for  defendant,  a  bill 
for  extra  Avork,  Avhich  Avas  credited  to  him  in  his  presence, 
amounting  to  $69.75. 

Defendant  then  called  J.  Mullany,  A\'ho  testified,  that  it  Avas 
worth  one  dollar  per  running  foot  to  put  on  the  cornice  in  the 
dining  room,  Avhich  Avas  1 98  feet.-  The  three  center-piecesin  dining- 
room  Avorth  $15  each ;  cornice  in  hall  worth  seventy-five  cents 
a  foot ;  was  162  feet ;  center-pieces  in  hall  worth  $10  each. 
Plastering  not  equal  to  that  required  by  specifications  ;  lath 
Avere  put  on  entirely  too  thick  ;  there  Avas  not  hair  enougli  in 
the  plaster.  The  sand  Avas  not  fit  to  use ;  could  crush  up  the 
mortar  in  my  hand.  There  Avas  not  a  Avail  in  the  house  hard- 
finished  fit  to  receiA'C  paint ;  not  a  room  in  the  Avhole  building 
AAdiere  the  plastering  had  not  fallen  off"  more  or  less.  The  whole 
Avork  being  Avorth  $2,000,  the  stucco  AVork  Avas  Avorth  the  prices 
before  named  and  fixed  by  me. 

Defendant  then  called  Mr.  Jones,  Avho  testified,  that  he  had 
been  a  plasterer  for  thirty  years  ;  that  neither  the  material  nor 
work  comported  Avith  the  specifications.  The  lath  Avere  too 
close ;  there  was  too  little  hair  in  the  mortar.  The  sand  is 
very  poor ;  Avhat  Ave  call  quicksand.  The  stucco  AVork  men- 
tioned in  the  contract  is  Avorth  ^400.     The  plastering  has   come 
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off  in  every  room,  not  only  on  the  ceilings,  but  on  the  side 
walls.;  -would  rather  have  the  mortar  off  the  building  than  on 
it. '  This  was  the  substance  of  the  testimony. 
Defendant's  fifth  instruction  was  as  follows  :  '^ 
"By  the  contract,  in  this  case,  the  plaintiff  was  bound  to  lath 
all  the  halls,  rooms  and  closets  on  the  first  and  second  floors  of 
the  building,  and  all  the  rooms,  halls,  passages,  apartments, 
closets  and  stairs  on  the  third  floor,  the  attic  and  the  basement, 
as  Avell  on  the  brick  walls  as  on  the  partition  walls  of  the  same ; 
and  if  the  lathing  on  the  brick  wall  was  dispensed  with  by  the 
understanding  of  the  parties,  then  the  jury  should  deduct  from 
the  contract  price  the  pro  rata  value  of  such  lathing,  if  it  was 
not  worth  as  much  to  do  the  work  in  the  way  it  was  done,  as  it 
would  have  been  to  have  done  it  according  to  the  contract." 
To  which  the  plaintiff  asked  this  qualification  :  "It  might  be  the 
law,  if  defendant  had  pleaded  or  given  notice  of  set-off,  but 
under  the  general  issue,  which  is  the  only  issue  in  this  case,  the 
jury  can  deduct  nothing  from  the  contract  price  for  not  lathing 
the  walls,"  Avhich  qualification  was  neither  marked,  given,  or 
refused,  but  was  handed  to  the  jury  by  the  court  with  the  other 
instructions. 

The  eighth  instruction  of  the  defendant  is  as  follows  : 
"That  if  Higgins  did  not  object  to  the  materials  used  in  the 
plastering,  yet,  unless  it  is  proved  that  he  was  called  on  to 
approve  or  disapprove  such  materials,  the  fact  that  he  did  not 
object  does  not  preclude  him  from  insisting  and  proving  that 
such  materials  were  not  such  as  the  contract  required,  and 
having  damages  allowed  to  him  on  account  of  the  insufficiency 
of  such  materials." 


V.  H.  Higgins,  W.  Chumasero,  and  B.  Cook,  for  Appellant. 
W.  H.  L.  W.VLLACE,  for  Appellee. 

ScATES,  C.  J.  A\Tiere  it  is  apparent,  as  ii  is  here,  that  the 
jury  must  have  misunderstood,  or  disregarded  the  evidence  or 
instructions  of  the  court,  or  neglected  properly  to  consider  the 
facts,  or  overlooked  prominent  and  essential  points  in  them,  and 
have  failed  to  do  substantial  justice,  we  are  compelled  to  set 
the  verdict  aside  and  grant  a  new  trial.  Wendell  v,  SafforePs 
Executor,  12  N.  Hamp.  R.  Ill  ;  Inhabita7its  of  Bangor  v. 
Inhabitants  of  Brunsicick,  21  Maine  R.  351  :  Gordon  v. 
Crooks,  11  111.  R.  142. 

A  new  trial  will  be  granted  also,  for  misdirections  of  the 
court  on  the  law,  or  for  withholding  proper  instructions,  material 
to  the  case.     We  must  treat  the  qualifications   asked  by  plaintiff 
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below  to  defendant's  fifth  instruction,  as  of  the  former  charac- 
ter, and  under  the  circumstances  reported  in  the  bill  of  excep- 
tions, as  given  by  the  court.  Giving  the  paper  to  the  jury, 
containing  it  amongst  others  given,  and  -without  remarks,  or 
marking  it  refused,  was  calculated  to  mislead  them.  The 
qualification  asked  should  have  been  refused,  and  the  eighth 
instruction  asked  by  defendant  below  should  have  been  given. 
The  contract  specified  that  the  materials  should  be  the  best, 
and  approved  before  used,  and  when  obtained,  Lee  should  have 
asked  their  inspection  and  approval.  Higgins  may  not  be 
required  to  watch  from  day  to  day,  for  this  purpose,  or  else  be 
concluded  as  approving.  If  used  without,  it  must  be  at  the 
risk  of  Lee,  who  had  .specially  agreed  to  furnish  the  best.  The 
qualification  asked  by  Higgins  to  Lee's  third  instruction,  scarcely 
differs  from  the  modification  given  by  the  court.  We  waive 
the  expression  of  any  opinion  upon  Lee's  first  and  fourth  instruc- 
tions, believing  the- matters  therein  clearly  settled  by  the  evi- 
dence ;  and  having  no  references  to  authorities  on  the  argument, 
we  do  not  deem  the  matter  of  sufficient  importance  to  this  case, 
to  call  forsuch  an  examination  as  would  satisfy  us  to  sanction 
or  disapprove  the  rule  here  laid  down.  The  court  laid  down 
the  law  in  the  various  instructions  given,  and  we  are  not  able 
to  account  for  the  verdict,  either  upon  the  facts  or  the  law. 

The  plaintiff  in  error  had  a  right  to  recoup  his  damages  sus- 
tained by  reason  of  poor  materials  and  inferior  workmanship, 
and  under  the  general  issue,  by  way  of  reducing  the  amount  of 
the  recovery,  under  the  quantum  valebant^  and  quantum  meruit 
counts  ;  and  by  the  amount  of  the  damages  so  sustained,  being 
deducted  from  the  value  of  the  labor  and  materials,  as  fixed 
proportionately  to  what  is  done  by  the  terms  of  the  contract. 
Decisions  to  this  efi'ect,  and  upon  a  great  variety  of  facts  and 
circumstances,  fully  sustain  the  rule.  Low  ^.  Forbes  ^WVH. 
R.  423  ;  Koonx.  Greenman^  7  Wend.  R.  121  ;  E-pperly  v. 
Bailey^  3  Porter  la.  R.  72  ;  McKinney  v.  Springer,  ibid.  59  ; 
Mamdlle  v.  McCoy,  ibid.  148  ;  Farmer  v.  Francis,  12  Iredell 
L.  R.  282  ;  Bloody.  Enos,  12  Vermont  R.  625  ;  Merrow  v. 
Hunloon  and  Dow,  25  Vermont  R.  9  ;  Hayword  v.  Leonard, 
7  Pick.  R.  180  ;  Bowker  v.  Hoyt,  et  al.,  18  Pick.  R.  555  : 
Barbery.  Rose,  5  Hill  R.  76  ;  Shaw  v.  Badger,  12  Serj.  and 
Rawl.  R.  275  ;    IFesterny.  Sharp,  14 B.  Monroe R.  177. 

Proofs  and  allegations  must  correspond.  The  instrument  was 
not  truly  described  in  its  material  parts,  and  could  not  be  read 
under  the  special  count  upon  it.  Where  performance  is  alleged 
at  the  day,  proof  of  performance  under  a  parol  enlargement,  is 
not  sufficient.  Littler  v.  Holland,  3  Term  R.  top  324,  bottom 
581  :   Smith  v.  Brown.  3  Blackf .  R.  22. 
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Neither  will  excuse  for  non-perfoimance  be  received.  Cran- 
dall  V.  Clark,  7  Barb.  S.  C.  R.  169  ;  Wathan  v.  Penehaker, 
suardian^  8  Bibb  R.  99.  Averment  of  demand,  at  a  party's 
nsual  place  of  residence,  is  not  sustained  by  proof  of  demand 
at  bis  still-house.     3  Bibb  R.  267. 

The  specifications  and  plans  are  embraced  within  the  terms 
of  this  contract,  and  Lee's  engagement  bound  him  to  do  all  the 
work,  on  the  walls  and  partitions,  etc.,  according  to  the  plans 
and  specifications.  To  allow  him  to  confine  it  in  its  meaning, 
to  the  state  of  the  walls,  partitions,  etc.,  on  the  day  of  its  exe- 
cution, does  look  to  us  like  assisting  him  to  commit  a  fraud 
upon  the  other  party. 

All  questions  and  inquiries,  with  a  view  to  convert  into  extra 
work,  what  is  so  palpably  included,  were  Avrong,  and  should 
have  been  excluded. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


The  Chicago  and  Rock  Island  Rail  Road  Company,  Plaintiff 
in  Error,  v.  William  G.  W.  Warren  et  cd.^  Defendants  in 
Error. 

ERKOR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  party  delivered  to  the  Rock  Island  Rail  Road  Company  1,716  pounds  of  rags, 
whicli  were  in  sacks,  at  Joliet.  to  be  transported  to  Chicago  ;  the  company 
oftered  to  deliver  500  pounds  of  rags  at  Chicago,  which  ■\vere  loose,  and  out- 
side their  depot :  Held,  that  this  was  no  delivery  of  a  part,  and  that  the  com- 
pany was  liable  for  the  price  of  the  whole,  unless  it  was  shown  that  the  rags 
tendered  were  a  part  of  those  delivered,  and  that  they  were  in  a  proper  con- 
dition. 

A  shipper  is  not  bound  to  take  a  remnant  of  his  goods,  in  wiiatever  condition 
they  may  be  identitied  and  oflered  to  him. 

Common  carriers  must  deliver  to  the  owner  or  consignee,  and  they  cannot  re- 
lieve themselves  of  their  liability  until  the  goods  are  delivered  to  the  owner 
or  consignee,  or  to  a  warehouseman,  for  storage ;  and  there  must  be  some 
open  act  of  delivery,  to  change  the  liability  of  a  carrier  to  that  of  a  W'are- 
houseman. 

The  proof  of  this  rests  upon  the  carrier. 

If  a  rail  road  carri'^r  stores  the  goods  transported  by  him  in  the  car  wliich  he 
used  for  the  purpose,  he  must  shovv  that  the  car  lias  been  separated  from  the 
train,  and  in  the  care  of  a  proper  person,  to  release  his  liability. 

The  responsibility  of  the  carrier  must  continue  until  that  of  some  other  person 
begins,  and  the  fact  of  the  change  must  be  shown  by  tlie  carrier. 
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This  was  an  action  of  assumpsit,  brought  by  appellee  against 
the  appellant,  to  recover  the  value  of  a  (juantity  of  rags,  sent 
from  Joliet  to  Chicago,  "which  weve  not  delivered  at  Chicago. 
Plea,  the  general  issue. 

The  record  presents  the  following  state  of  facts  : 

That  the  plaintiffs  below,  (who  are  the  appellees  in  this  court,) 
by  their  agent,  delivered  to  the  defendants,  at  Joliet,  in  the 
State  of  Illinois,  a  quantity  of  rags,  \{Q\^\xig  seventeen  hundred 
and  sixteen  pounds^  for  carriage  by  the  defendants  upon  their 
road,  from  Joliet  aforesaid  to  Chicago,  and  delivery  to  the 
plaintiffs  at  Chicago  ;  and  that  the  defendants,  by  their  agent  at 
Joliet,  delivered  to  the  agent  of  the  plaintiffs  a  receipt  for  the 
above  nientioned  quantit}"  of  rags,  to  be  carried  upon  defend- 
ants' road  from  Joliet  to  Chicago,  and  to  be  delivered  at  Chicago 
to  the  plaintiffs. 

That  the  said  rags,  when  delivered  at  Joliet  for  carriage,  as 
aforesaid,  were  all  tied  up  securely  in  bags. 

That,  some  days  afterwards,  the  plaintiffs,  by  their  agent, 
went  to  the  depot  of  the  defendants  in  Chicago,  and  demanded 
the  rags  in  question,  and  that  the  agent  of  the  defendants 
pointed  out  to  the  plaintiffs'  agent  some  rags,  lying  loosely  out 
side  of  the  defendants^  depot.,  and  out  of  the  bags,  which  the 
agent  stated  where  the  rags  delivered  by  plaintiffs,  at  Joliet,  for 
carriage.  That  the  rags  so  shown  to  plaintiffs,  agent  amounted 
to  ohovii  five  hundred  j^ounds  in  all. 

That  the  plaintiffs  declined  to  accept  the  said  rags  so  shown 
them,  as  the  rags  shipped  upon  defendants'  road  at  Joliet. 

That  afterwards,  the  plaintiffs  again  applied  to  the  defend- 
ants at  Chicago  for  said  rags,  and  were  informed  by  defendants' 
agent  that  they  were  not  at  defendants'  depot,  but  had  probably 
been  sent,  by  mistake,  with  other  rags,  to  the  house  of  a  firm  in 
Chicago,  for  whom  defendants  had  carried  other  rags. 

That  plaintiffs  then  applied  to  said  firm  for  their  rags,  and 
were  informed  that  the  said  firm  had  not  seen  them,  and  had 
not  even  received  all  the  rags  shipped  by  themselves  upon  de- 
fendants' road,  for  carriage  thereupon. 

That  the  plaintiffs  then  again  applied  to  the  defendants  for  their 
rags,  and  were  informed  that  the  same  must  be  lost,  as  they 
could  not  be  found,  or  words  to  that  effect. 

The  defense  made  is,  that  the  delivery  of  rags,  as  proven  by 
defendants,  to  plaintiffs  at  Chicago,  was  a  delivery  sufficient  to 
release  them  from  liability  as  common  earners,  and  that,  at  least, 
it  was  a  delivery  in  so  far  as  the  five  hundred  pounds  Avere  con- 
cerned, and  that  the  court  erred  in  rendering  judgment  for  the 
plaintiffs  below,  for  the  full  value  of  the  rags  by  them  delivered 
to  defendants  at  Joliet. 
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This  cause  was  submitted  to  J.  M.  Wilson,  Judge  of  the 
Cook  County  Court  of  Common  Pleas,  -vTithout  the  intervention 
of  a  jury,  who  gave  judgment  for  pbintiffs  below,  for  the  value 
of  the  rags  shipped  from  Joliet.  T^he  cause  was  heard  at  No- 
vember term,  1854. 

JuDD  and  Frink,  for  Apj)clkvnts. 

Heryey  and  Clarkson,  for  Appellees. 

ScATES,  C.  J.  The  evidence  very  clearly  shows  the  delivery, 
by  defendants,  of  1,716  lbs.  of  rags,  put  up  securely  in  bags,  at 
Joliet,  to  the  plaintiffs,  to  be  carried  as  common  carriers  by 
them,  and  delivered  at  Chicago. 

On  demand  of  the  rags  at  Chicago,  plaintiffs  offer  some  500 
lbs.  of  rags,  lying  loosely  about  outside  their  depot,  which  were 
refused,  and  this  suit  is  brought  to  recover  the  value  of  thf 
whole  lot. 

I  can  see  no  grounds  for  the  defense,  neither  in  the  facts  nor 
the  principles  of  the  law  regulating  their  liability  as  common 
carriers.  They  show  that  the  bags  were  old  and  tender  of 
thread,  that  the  goods  were  not  weighed  at  either  end,  that 
they  were  billed  as  a  lot  of  rags,  and  tallied  out  as  such  at  the 
place  of  destination.  But  how  this  can  acquit  them  of  a  respon- 
sibility to  carry  safely,  and  deliver  the  goo  is,  I  am  not  able  to 
perceive.  The  ground  assumed  is,  that  the  tender,  or  pointing 
out  the  loose  rags,  was  a  delivery  joro  tanlo^  and  discharges  their 
liability  as  common  carriers  to  that  extent.  I  do  not  recognize 
this  as  presenting  the  first  feature  of  a  delivery. 

An  offer  to  deliver  500  lbs.  of  rags,  without  showing  them  to 
be  the  same  rags,  and  in  such  condition,  is  no  delivery;  nor 
will  it  be  regarded  as  an  offer  to  deliver. 

The  defendants  were  entitled  to  their  own  rags.  The  bags 
were  destroyed,  as  a  means  of  identification,  and  plaintiffs  have 
not  shown  that  these  were  defendants'  rags,  even  had  the  con- 
dition been  no  objection  to  receive  them. 

Defendants  were  entitled  to  their  own  rags,  and  were  nor 
bound  to  take  other  rags  in  their  stead. 

But  the  condition  of  the  rags  was  a  substantial  objection.  I 
do  not  pretend  that  every  failure  to  carry  safely  and  in  like 
good  order,  as  received,  will  subject  a  common  carrier  to  lia- 
bility for  the  full  value,  and  compel  hira  to  answer  as  a  pur- 
chaser. Nor  is  a  shipper  bound  to  take  any  and  every  remnant 
of  his  goods,  in  whatever  condition  it  may  be  identified  and 
offered  to  him,  short  of  total  destruction.  There  is  a  medium, 
defining  their  mutual  rights  in  this  respect. 
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Tlic  responsibility  of  a  common  carrier  docs  not  end  or 
eliange  into  that  of  a  warehouseman,  by  mere  delivery  at  the 
usual  dock  or  wharf  of  a  vessel,  landing  of  a  steamer  at  the 
way  station,  or  railroad  at  its  way  station  or  final  depot.  There 
must  be  such  actual  delivery  as  satisfies  and  fulfills  the  contract 
for  carriage  and  delivery,  to  the  owner  or  consignee.  The  car- 
rier's liability  cannot  end  until  that  of  the  owner's,  consignee's  or 
warehouseman's  begins,  and  it  can  make  no  difference  that  the 
carrier,  by  discharging  his  liability  as  such,  assumes  the  new 
relation  of  storer.  Merely  reaching  the  end  of  the  voyage  or 
transportation,  and  delivering  the  goods  out  of  the  vessel  or 
vehicle  in  which  they  were  carried,  will  not  fulfill  the  one  duty, 
nor  create  the  other.  Craw  et  al.  v.  Clark  ct  al.,  15  111.  R. 
b^A:.  There  must  be  an  actual  or  legal  constructive  delivery  to 
the  owner  or  consignee,  or  to  a  Avarehouseman  for  storage. 

Railroad  companies  may,  and  doubtless  do,  act  in  relation  to 
the  same  goods,  both  as  common  carriers  and  warehousemen, 
and  these  relations  and  liabilities  are  very  difierent  in  the  strict- 
ness and  extent  of  responsibility.  Vfe  cannot  sanction  the  idea 
for  a  moment,  that  the  duties  and  obligations  of  carriers,  end 
the  instant  a  train  stops,  either  at  the  way  or  final  station  of  its 
route.  This  would  open  the  door  to  endless  frauds,  thefts  and 
destruction  or  loss  by  the  way,  and  a  change  of  the  carrier's 
liability  into  that  of  mere  storage,  without  any  possibility  of 
the  owner  proving  that  they  did  not  arrive  safe.  The  carrier's 
servants  employed  in  the  transportation,  are  seldom  the  same 
charged  with  tye  care  and  custody  of  the  same  articles,  when 
and  while  in  their  char2;e  on  storage.  But  even  had  the  same 
servant  charge  cf  the  goods  for  the  carrier  in  both  characters, 
and  under  both  liabilities,  there  should  be  some  open  act  of 
delivery,  capable  of  paoof  of  this  change  of  relation  and  lia- 
bility. This  proof  must,  of  necisssity,  rest  upon  the  carrier. 
If  in  the  course  of  the  particular  line  of  transportion,  the 
carrier  stores  at  the  station  in  the  same  car  in  which  goods  are 
transported,  he  would  be  able,  and  ought  to  know  that  the  car 
had  been  separated  from  the  train,  and  placed  in  a  proper,  o)- 
its  usual  station  for  storage,  and  put  in  charge  of  the  proper 
person.  Goods  may  not  be  thrown  down  in  a  station  house  or 
on  a  platform  at  their  destination,  in  the  name  and  nature  of 
delivery.  The  responsibility  of  the  carrier  must  last  until  that 
of  some  other  begins,  and  he  must  show  it.  The  case  bafore 
us  is  a  good  illustration.  The  shipping  of  the  goods  is  shown, 
but  their  transportation  to  and  arrival  at  Chicago,  is  nowhere 
in  the  record  to  be  found.  The  plaintiffs  prove  that  the  "  rags 
were  billed  on  the  freight  list"  "  as  a  lot  of  rags,  and  were 
tallied  out  at  the  depot"   in  Chicago.     How,   when  and  where. 
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and  how  many  o£  them  ?  The  record  answers  some  of  these 
inquiries.  They  were  thrown  loosely  outside  the  depot,  (a 
small  part  only)  and  before  the  defendant  could  reach  the  depot 
to  receive  them,  after  notice,  supposing  those  shown  to  be  the 
same  that  were  shipped,  (a) 

See  OslrancUr  v.  Brown  and  Stafford,  15  John.  E,.  39  ; 
VMickering  v.  Fowler^  4  Pick.  R.  371 ;  Hyde  v.  Trent  and 
Mersey  JYav.  Co.,  5  Term  R.  387;  Story  on  Bailments,  Sees. 
509,  538  to  542  ;  Angell  on  Carr.,  Sees.  282  to  288  ;  2  Kent 
Com.  604  and  605  ;  Hill  v.  Humphreys,  5  Watts  and  Serj.  R. 
123  ;    Gibson  v.  Calver  and  Brown,  17  Wend.  R.  305. 

Sach  a  delivery  is  no   delivery  at  all  in  law,  according  to  the 
above  and  numerous  other  authorities. 

Judgment  affirmed. 

(a)     C.  &  A.  K.  li.  Co.  vs.  Scott,  42  m.  K.  132. 


William  Farrell,  Plaintiff  in  Error,  v.   The  People,  Defend- 
"  ants  in  Error, 

EREOR  TO  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and  he  appropri- 
ates it,  it  is  larceny. 

Farrell  was  indicted,  tried  and  convicted  of  larceny,  before 
R.  S.  Wilson,  at  June  term,  1855,  of  the  Recorder's  Court  for 
the  city  of  Chicago. 

The  evidence  showed  that  one  Hennis,  about  midnight,  gave 
Farrell,  who  was  a  hack  driver,  a  five  dollar  bill  to  be  changed, 
in  order  that  Hennis  might  pay  Farrell  twenty-five  cents,  which 
was  his  charge  for  carrying  Hennis  in  his  hack  from  the  railroad 
depot  to  an  hotel.  Farrell  did  not  return  with  the  bill  or  the 
change  for  it. 

J.  B.  Underwood,  for  Plaintiff  in  Error. 

W.  H.  S.  Wallace,  for  the  People. 

ScATES,  C.  J.  The  rule  laid  down  in  Deixman  v.  Bloomer, 
11  111.  R.  177,  that  each  instruction  must  be  correct  in  itself, 
without  reference  to  others,  is  the  correct  one.  Tested  by  this 
rule,  we  think,  there  was  no  error  ;  each  one  refused  was  incor- 
rect, and  the  modifications  were  proper.  The  additional  instruc- 
tion given  by  the  court  was  proper. 
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The  value  of  the  bill  was  returned  by  the  jury,  as  ruled  in 
High/and  v.   The  People,  1  Scam.  R.  392. 

The  defense  seemed,  i'rom  the  instructions  asked,  to  be  placed 
upon  the  ground,  that  tweaty-five  cents  oli  the  bill  belonged  to 
plaintiflF,  and  therefore  the  indictment  could  not  be  sustained. 
Is  this  true  in  fact  or  lavr '{ 

As  regards  the  fact,  the  jury  have  said  it  is  not  true,  and  we 
are  not  called  upon  to  review  the  proofs  upon  that  finding. 

We  sustained  a  verdict  in  a  similar  case,  upon  proofs  of  a 
more  doubtful  character,  in  Fishhack  v.  Brown,  16  111.  R.  74, 
as  to  the  question  of  the  ownership  of  a  bill. 

The  fact  that  the  owner  of  the  bill  owed  the  plaintiff  twenty- 
five  cents,  and  intended  to  pay  him  that  sum  out  of  the  value 
or  proceeds  of  this  particular  bill,  did  not  make  plaintiff  a  joint 
or  common  owner  of  the  particular  bill.  It  vras  bailed  to  him, 
specially  to  procure  change,  a,nd  not  in  payment.  Although  he 
might  have  set  up  a  set-off  to  the  amount  of  twenty-five  cents, 
to  an  action  for  the  proceeds,  it  vrould  have  been  by  reason  of 
the  prosecutor's  indebtedness  to  him,  and  not  from  any  specific 
ownership  of  any  part  of  that  bill  or  the  proceeds  of  it. 

The  distinction  is  the  same  as  that  between  a  special  bailee 
and  a  general  creditor.  Plaintiff  sustained  the  character  of 
each  towards  the  prosecutor.  The  rights  and  liability  of  each 
may  be,  and  are,  very  different.  Even  had  the  plaintiff  had  a 
special  lien,  it  would  not  have  made  the  property  his  in  a  gen- 
eral sense.  All  clerks  and  persons  entrusted  with  money,  might 
steal  an  amount  equal  to  any  arrearages  due  them,  and,  upon 
discovery,  set  up  that  fact  as  a  defense  to  a  prosecution,  as 
well  as  the  plaintiff  can  in  this  case.  The  right  of  property 
is  not  so  far  changed  by  such  bailments,  as  to  prevent  such  alle- 
gation and  proof  of  ownership  in  the  bailor,  under  circumstances 
like  these. 

Judgment  affirmed. 


Thomas  J.  Wade,  Appellant,  v.  Patrick  Halligan,  Appellee.. 
APPEx\L   FROM   LA    SALLE. 

The  finding  and  certificate  required  by  the  sixtli  section  of  chapter  sixty  of  the 
Revised  Statutes,  entitled,"  Landlord  and  Tenant,"  do  constitute  a  final  judg- 
ment, from  which  an  appeal  may  be  taken  to  the  Supreme  Court. 

Au  affidavit  for  a  continuance,  which  avers  that  witnesses  have  1)een  didy  subpce- 
naed  to  attend  the  court  at  which  the  trial  is  to  be  had,  shows  sutficiont  dili- 
gence. 
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Tlie  court  may  ascertain  whether  a  witness  is  present,  and  if  he  is,  maj'  overrule 

an  application  for  a  continuance. 
A  tenant,  upon  a  proceeding  by  distress,  maj^  show  that  he  was  evicted  from  a 

part  of  the  premises,  or  that  lie  was  disturbed  in  his  possession. 
The  law  will  imply  in  a  leaae,  covenants  against  a  paramount  title,  and  against 

such  acts  of  the  landlord  as  destroy  the  bcnetieial  enjoyment  of  the  premises. 

This  was  a  proceeding  by  a  landlord  against  his  tenant  by 
distress. 

The  cause  was  heard  before  Leland,  Judge,  at  May  term, 
1854,  of  the  La  Salle  Circuit  Court.  Proofs  were  heard,  and  a 
judgment  rendered  in  favor  of  Halligan,  the  landlord,  against 
Wade,  the  tenant.  The  latter  prayed  for  and  obtained  this 
appeal.  The  following  is  the  affidavit  for  a  continuance  referred 
to  in  the  opinion  of  the  court. 

"  Thomas  J.  Wade,  being  first  duly  sworn,  saith  on  oath,  that 
Conrad  Birkell,  T.  D.  Brewster,  and  C.  A.  Holmes,  and  John 
Hoffman,  and  Henry  Fessler,  who  now  reside  in  La  Salle  county, 
Blinois,  are  material  witnesses  for  affiant  on  the  trial  of  this 
cause,  and  who  have  each  been  duly  subpoenaed  to  attend  this 
court,  as  witnesses  for  affiant  in  this  case.  Affiant  expects  and 
believes  he  can  prove  by  said  Birkell,  that  after  the  premises, 
for  the  rent  of  which  the  distress  in  this  case  was  made,  were 
leased  to  this  affiant  by  said  plaintiff,  said  plaintiff  leased  a 
room  in  said  building  to  said  Birkell,  to  be  used  as  a  place  for 
the  retailing  of  beer  and  spirituous  liquor,  commonly  called  a 
grocery.  Affiant  saith  that  the  premises  leased  by  said  plaintiff 
to  affiant,  to  recover  the  rent  of  which  the  distress  in  this  case 
was  made,  were  leased  to  affiant  to  be  used  as  a  hotel,  and  were 
so  used  by  affiant.  Affiant  expects  to  prove  by  said  Birkell, 
that  the  room  leased  to  him  for  the  purpose  aforesaid,  was  in 
the  same  hotel  building,  occupied  as  aforesaid  by  affiant,  and 
directly  under  the  dining  room  of  said  hotel  occupied  by  affiant. 
Affiant  expects  and  believes  that  he  can  prove  by  said  Birkell, 
that  said  room  was  rented  to  said  Birkell  by  plaintiff,  for  the, 
purposes  aforesaid,  contrary  to  the  wish,  and  in  despite  of  the 
remonstrances  of  affiant,  made  to  said  plaintiff  before  said  room 
was  rented  by  said  plaintiff  to  said  Birkell,  and  that  said  Birkell 
occupied  said  room  by  the  leave  of  the  said  plaintiff  during  the 
whole  quarter  in  which  the  rtnt,  now  sought  to  be  recovered  by 
the  plaintiff  in  this  case,  is  alleged  to  have  accrued.  Affiant 
expects  and  believes  that  he  can  prove  by  said  John  Hoffman, 
Henry  Fessler  and  C.  A.  Holmes,  each  of  them,  that  the  use  of 
said  room,  so  rented  and  occupied  by  said  Birkell,  in  said  Cit}' 
Hotel,  for  the  purpose  of  being  used  as  a  place  for  the  retail  of 
spirituous  liquor  and  beer,  commonly  called  a  grocery,  was 
necessarily,  as  said  premises  were  situated,  a  very  great  injury 
to    any   person  occupying    the  remainder    of  said  premises  for 
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hotel  purposes,  or  that  part  thereof  occupied  hj  affiant  for  a 
hotel,  and  that  the  value  of  said  premises,  occupied  by  affiant, 
was  thereb}'  depreciated,  at  least  to  the  amount  of  one  hundred 
dollars  per  quarter.  Affiant  saith,  that  under  the  lease  upon 
which  the  rent  accrued  which  the  plaintiff'  now  seeks  to  re- 
cover, affiant  occupied  said  premises,  mentioned  in  said  lease, 
over  two  years  as  a  hotel,  and  he  expects  to  prove  by  said 
Birkell,  that  said  Birkell  occupied  said  room  in  said  premises 
during  that  time,  for  at  least  six  months,  including  the  quarter 
for  which  rent  is  sought  to  be  recovered  in  this  suit ;  and  by 
said  Hoffman,  Fessler  and  Holmer,  that  the  use  of  said  premises 
occupied  by  affiant  was  lessened  in  value  at  least  two  hundred 
dollars  thereby ;  and  he  expects  to  prove  by  said  last  named 
witnesses,  that  the  business  of  selling  liquor  and  beer  by  retail-, 
in  that  room,  was  necessarily  very  injurious  to  the  business  of 
hotel  keeping  carried  on  by  affiant  in  said  hotel,  and  necessarily 
disturbed  and  injured  affiant  in  his  business  of  hotel  keeping  in 
said  premises,  by  keeping  customers  away  from  affiant,  and  seri- 
ously lessening  the  profits  of  his  said  business.  Affiant  expects 
and  believes  that  he  can  prove  by  said  T.  D.  Brewster,  that 
after  affiant  rented  the  said  City  Hotel,  for  which  rent  is  now- 
sought  to  be  recovered  by  the  plaintiff,  and  while  affiant  occu- 
pied the  said  premises,  said  plaintiff"  authorized  and  permitted 
the  Chicago  and  Rock  Island  railroad  to  enter  and  take  posses- 
sion of  a  part  of  said  premises,  and  recieved  the  sum  of  four 
hundred  dollars  for  his  damages  therefor  from  said  company ; 
and  that  the  said  company,  a  few  days  previous  to  the  com- 
mencement of  the  quarter  for  which  rent  is  claimed  in  this  case., 
did  take  possession  of  said  portion  of  said  premises,  by  virtue 
of  an  agreement  with  said  plaintiff,  and  tore  out  one  side  of 
the  stone  barn  belonging  to  the  premises  retained  as  aforesaid  by 
affiant  from  plaintiff",  and  have  since  held  permanently  a  portion 
of  said  premises,  including  a  portion  of  the  barn  on  said  premi- 
ses ;  that  he  expects  to  prove  by  other  witnesses  that  the  use  of 
the  premises,  occupied  by  affiant  as  aforesaid,  Avas  lessened  in 
value  for  the  quarter  for  which  the  said  plaintiff"  seeks  to  recover 
rent  in  this  case,  by  reason  of  the  possession  taken  as  aforesaid 
by  said  company,  in,  at  least,  the  sum  of  one  hundred  and  sixty 
dollars  ;  and  that  he  knows  of  no  other  witnesses  by  whom  he 
can  so  fully  prove  the  same  facts.  Affiant  saith,  that  during 
the  time  he  so  occupied  said  City  Hotel,  as  lessee  of  the  plaint- 
iff", the  plaintiff",  after  the  lease  to  affiant,  upon  which  rent  is 
sought  to  be  recovered  in  this  cause,  said  plaintiff"  leased  one 
room  in  said  City  Hotel  to  one  Story,  whose  first  name  affiant 
does  not  know,  to  be  used  as  a  shop  for  the  mavmfaciure  of  tin 
and  sheet-iron  ware,    and  another  room  in  the  same  building  to 


510  OTTAWA, 

Wade  V.  Halliffan. 


Owen  Judge,  for  a  bake  shop  for  the  manufacture  of  bread  and 
crackers,  etc.  ;  and  said  rooms  were  immediately  imder  two 
sitting  rooms  in  said  hotel.  And  affiant  expects  to  prove  by 
said  Hoffman  and  Holmes,  that  said  business  of  making  tin  and 
sheet-iron  ware,  and  the  business  of  a  bake  shop,  was  improper 
business  to  be  carried  on  in  said  building,  while  the  hotel  was 
kept  in  the  same,  and  necessarily  greatly  injured  affiant  in  his 
said  business ;  and  that  said  business  of  manufacturing  tin  and 
sheet-iron  ware  was  carried  on,  and  the  said  bake  shop  was  in 
operation,  during  some  five  or  six  Aveeks  during  the  tenancy  of 
affiant  aforesaid,  and  the  bake  shop  was  continued  for  about  one 
year,  and  during  the  whole  quarter  in  v/hich  the  rent,  sought  to 
be  recovered  in  this  case,  accrued. 

Subscribed  and  sworn  to  before  me  this  29fch  day  of  May,  A. 
D.  1854.  P.  LiNDLY,   Clerk." 

Glover  and  Cook,  for  Appellant. 

J.  C.  Champlin,  for  Appellee. 

SoATES,  C.  J.  A  motion  was  made  by  appellee,  in  this  court, 
to  dismiss  this  appeal,  on  the  ground  that  the  proceeding  in  the 
circuit  court,  and  its  finding  and  certificate,  are  not  a  judgment, 
or  decree,  within  the  meaning  of  Sec.  7  of  Rev.  Stat.  1845,  p. 
143,  and  Sec.  47  of  practice  act,  page  420.  Appeals  are  al- 
lowed where  the  judgment  or  decree  is  final,  and  for  twenty 
dollars  or  more,  above  costs,  or  relates  to  a  franchise  or  freehold. 

We  are  of  opinion  that  the  finding  and  certificate,  required 
by  the  6th  section  of  the  act  in  relation  to  Landlord  and  Tenant, 
Chap.  60  of  Rev.  Stat.  1845,  p.  334,  do  constitute  a  final  judg- 
ment, within  the  meaning  of  the  practice  act  above  referred  to. 
A  distress,  under  the  act,  has  become  a  suit,  and  requires  notice 
by  summons,  as  other  suits ;  and,  although  the  landlord  does 
not  obtain  a  formal  judgment  for  his  rent,  he  does  obtain  its 
equivalent  in  eflect,  a  judicial  determination  that  it  is  due  and 
owing,  and  the  amount.  This  is  entered  of  record,  and  upon 
it  a  certificate,  in  the  nature  of  an  execution,  is  issued  to  the 
officer  making  the  distress,  who  sells,  and  makes  return  upon 
the  certificate  to  the  court,  as  upon  other  final  process.  This 
is,  essentially,  a  final  judgment,  in  its  effect  in  barring  either 
party  of  all  other  suits  properly  litigated  therein,  between  them.(£r) 
Still,  while  the  proceeding  partakes  thus  of  the  nature  of  a  suit, 
it  is  not  like  debt,  or  assumpsit  in  general,  allowing  common 
set-off.,  etc.,  but  retains  many  of  the  peculiar  rights,  remedies 
and  characteristics  of  a  common  law  distress  ;  Sketoe  v.  EIHs, 
14  111.  R.  75  ;  for  replevin  will  still  lie   for  the  distress,  and  a 

(a)    Kimball TS,  Biter,  25111.  K.  276. 
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summary  sale  be  made  of  perishable  goods,  immediately,  if  not 
replevied.     The  motion  will  therefore  be  overruled. 

The  only  important  assignment  of  error,  is  the  refusal  of  a 
continuance.  We  deem  the  diligence  set  forth,  sufficient.  Af- 
fidavits should  not  be  required  to  be  burthensomely  minute,  in 
anticipating  and  negativing  every  possible  contingenc3^ 

Witnesses  may  give  their  attendance  after  applications  are 
made  ;  and  before  ordering  a  continuance,  the  court  may  ascer- 
tain the  fact  of  absence  by  having  the  "witness  called,  and,  if  he 
iinswer  and  attend,  overrule  the  application. 

The  main  question  is,  as  to  the  materiality  of  the  evidence, 
and  this  involves  the  question  of  the  right  to  set  up,  as  a  defense 
to  the  payment  of  rent,  that  the  party  was  disturbed  in  his  quiet 
and  peaceable  possession,  was  evicted  from  part  of  the  premises, 
and  injured,  and  the  value  of  the  rent  so  diminished. 

We  are  of  opinion  he  has  a  right  to  show  such  facts  in  de- 
fense, upon  this  inquiry  and  assessment,  in  cases  where  the  lease 
provided  for  his  protection,  expressed  or  implied.  It  is  a  legit- 
imate inquiry,  as  well  as  payment  under  the  general  issue,  as  to 
the  amount  of  rent  due,  and  could  be  made  and  tried  in  the 
action  of  replevin  of  the  distress.  For  it  was  one  of  the  pecu- 
liarities of  a  common  law  distress,  that  the  tenant  was  forced  to 
his  replevin,  in  order  to  compel  the  landlord  to  prove  his  de- 
mand for  rent,  and  enable  the  tenant  to  show  payment,  eviction, 
disturbance  or  injury,  from  the  landlord's  breach  of  the  covef- 
nant  in  the  lease  ;  and  we  do  not  understand  the  doctrine  of 
Sketoe  v.  Ellis,  as  excluding  such  a  defense  in  set-off. 

Allowing,  then,  the  defense  to  be  proper  under  such  an  issue, 
the  question  recurs  upon  the  character  and  tendency  of  the 
evidence,  to  prove  either  a  disturbance  or  eviction,  injurious  to 
the  tenant  ,and  for  which  the  landlord  was  liable  to  him.  We 
regard  the  terms,  conditions  and  covenants  in  the  lease,  as  being 
adopted  by  these  parties  under  the  assignment  and  agreement. 
There  are  no  express  covenants  in  the  lease  for  quiet  possession 
or  enjoyment.  Still  the  law  will  imply  covenants  against  para- 
mount title,  and  against  such  acts  of  the  landlord  as  destroy 
the  beneficial  enjoyment  of  the  lease. 

The  proofs  should  be  admitted,  to  show  the  eviction  by  the 
Rock  Island  Railroad  Company,  and  as  well  such  other  proofs 
that  tend  to  show  their  acts  to  be  mere  trespasses  upon  the 
tenant,  as  those  that  show  the  eviction  by  paramount  title  ;  and 
whether,  if  the  latter,  it  was  by  title  acquired  subsequent  to  the 
lease,  and  subject  to  the  tenant's  rights  ;  and  whether  with  or 
without  the  consent  and  act  of  the  landlord.  We  think  the 
parties  entitled  to  make  full  proofs  of  all  material  facts.  When 
such  proofs  are  made,   and  the    questions  of  law  arising  upon 
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them  are  presented,  vre  miglit  be  rhe  better  enabled  to  determi&e 
how  far  such  a  defense  is  made  out,  and  sustainable. 

The  law  is  well  settled,  that  an  eviction,  in  fact  or  in  effect, 
which  destroys,  and  renders  the  premises  valueless,  may  be  set 
up  in  defense  against  the  recovery  of  rent ;  and  this  extends  to 
such  acts  of  disturbance  as  effect  the  same  thing.  Cohc7i  v.  Du- 
pont,  1  Sandf.  S.  C.  R.  260  :  Dyetty.  Pendleton,  8  Cow.  R.  727. 

The  doctrine  in  this  last  case  of  disturbance,  bv  brinofino; 
lewd  women  into  the  premises,  is  not  overruled  by  Ogilvie  v^ 
Hull,  5  Hill  R.  52,  bur  limited  and  explained  only.  See  Law- 
rence V.  French,  25  Wend,  R'.  443  ;  Lewis  et  al.  v.  Payn,  4 
Wend.  R  423  ;  Watts  v.  Coffin,  11  John  R.  575  ;  Briggs  v. 
i7a//,  4LeighR.  484  ;  Bennett  v.  Bittle.  4  Rawl.  R.  343  ;  Burn 
V.  Piielps,  1  Stark  R.  94;  To?nlinson  v.  Day,  2  Brod.  and 
Bingh.  680.  (6  Eng.  C.  L.  R.  327)  :  Edwards\.  Hetherington, 
7  Dowl.  and  Ryl.  R.  117  (16  C.  L.  R.  271 )  ;  Co7-iie  v.  Good^ 
win,  9  Carr.  and  Pay.  R.  378,  (PS  C.  L.  R.  162.)  (a) 

I  have  not  reviewed  authorities  upon  these  points,  either  of 
what  will  amount  to  an  eviction,  or  what  degree  of  distui-bance- 
may  be  shown,  because  this  record  only  presents  the  question  of 
the  admissibility  of  the  facts  averred,  to  sustain  the  alleged 
grounds  of  defense.  Upon  the  present  state  of  the  record,  we 
need  pass  no  judgment  upon  the  sufficiency  of  the  proofs. 
Halligan  may,  or  may  not,  be  responsible  for  the  eviction  by  the 
Rock  Island  Rail  Road  Company.  As  to  Wade,  and  his  lease- 
hold interests,  they  may  have  been  mere  trespassers. 

So  with  the  effects  upon  the  leasehold  interests,  from  the  law- 
ful occupations,  b}'  other  traders  and  manufacturers,  of  the 
basement  rooms  ;  they  are  all  facts  for  a  jury.  There  are  law- 
ful trades,  which  are  nevertheless,  treated  as  nuisances  in  pai"- 
ticular  places  and  localities.  There  is  a  compatibility  and  har- 
mony in  certain  occupations,  and  the  contrary  in  certain  others, 
and  so  it  is  of  human  actions  and  conduct.  We  must  exercise 
common  sense,  prudence,  and  a  sound  and  impartial  judgment, 
in  passing  upon  such  transactions,  and  with  an  anxious  view  to 
protect  all  parties  in  their  just  rights,  and  the  profitable  and 
quiet  enjoyment  and  pursuit  of  their  interests. 

The  reasonable  degree  of  complaint  of  injm-y,  from  disorderly, 
indecent,  vulgar  and  obscene  conduct,  and  noises  of  the  drunken, 
and  the  noise  of  manufacturing  tin  and  sheet-iron,  or  heat,  smoke, 
and  danger  of  fire,  from  a  bake  oven,  must  depend  upon  the 
attending  and  surrounding  circumstances,  the  situation  and  busi- 
ness of  the  parties,  time,, place,  and  nature  of  the  pursuit,  and 
the  actual  injurious  consequence.  Before  we  can  determine 
upon  it,  we  must  have  the  whole  proof.  We  can  readily  com- 
prehend a  state  of  things  of  this  nature,  that  would  have  that 
(a)    LeaclbetterT?.  Roth,  25m.  R.  f^. 
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effect;    and  we  think  the  evidence  offered  tended  to  show  such, 
and  should  have  been  produced. 

We  therefore  think  the  court  en-ed  in  refusing  a  continuance 
to  the  plaintiff,  to  enable  him  to  produce  it. 

Judgment  reversed,  and  cause  remanded  for  &  new  trial. 

Judgment  reversed. 

Skinner,  J.  I  do  not  think  the  affidavit  of  the  defendant 
shows  any  cause  for  continuance,  and  am  of  opinion  that  the 
court  below  properly  overruled  the  motion. 


Nicholas  P.    Iglehart,  impleaded,  etc.,  Plaintiff  in  Error,  v. 
Joseph  L.  Jernegan,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

It  is  proper  for  a  witness  v/ho  is  testifying  as  to  tlie  admissions  made  by  a  party, 
to  embody  in  his  deposition,  a  eertilied  copy  of  a  bill  of  exceptions  taken  at 
anotlier  trial,  to  which  he  has  referred  to  refresh  his  recollection,  as  showing 
the  substance  of  the  admissions  sought  to  be  proved  as  he  now  rpmembers 
them.  That  the  admissions  made,  were  sworn  admissions,  does  not  make  a 
difference,  nor  need  it  be  shown  by  record  evidence,  that  a  tjjal  was  had,  in 
which  the  bill  ol  exceptions  was  taken. 

Where  the  delence  to  an  action  upon  an  assigned  note,  is  th.it  the  defendant 
was  a  mere  accommodation  drawer,  an  account  which  had  bi-cn  exhibited  by 
the  party  in  interest,  on  another  trial  between  himself  and  others,  which  ex- 
plained the  tran.-^action  from  which  the  note  now  sued  on,  oiiginuted,  is  pro- 
per evidence  for  the  jury. 

Letters  from  attorneys,  addressed  to  their  clients,  are  not  admissible  as  evidence 
in  another  case  between  other  parties,  to  show  the  fact  that  the  money  sued 
lor,  was  sought  to  be  recovered  Irom  other  parties. 

It  would  seem  that  the  substance  of  what  a  deceased  witness  had  sworn  to,  in 
proper,  and  that  the  precise  words  need  not  be  proved. 

This  is  an  action  brought  upon  certain  promissory  notes, 
signed  by  the  defendants,  and  payable  to  the  order  of  Vance  and 
Smith.  It  is  admitted  of  record,  that  the  said  notes  were 
assigned  to  the  (nominal)  plaintiff,  Jernegan,  (who  was  attor- 
ney of  Vance  and  Smith,)  after  said  notes  were  due. 

The  defense  is,  that  the  defendants  became  parties  to  these 
notes, /br  the  accommodation  of  the  real  plaintiffs,  Vance  and 
Smith,  and  received  from  them  no  consideration  therefor. 

The  notes  sued  on,  together  with  divers  other  notes  and 
drafts,  now  in  suit,  were  all  given  in  renewal  of  or  in  substitu- 
tion for  two  certain  bills  of  exchange,  each  dated  January  5, 
1846,  and  drawn  by  N.  P.  Iglehart  &  Co.,  to  the  order  of  N. 
P.  Iglehart,  on  Cruse  and  Lippencott.  of  Baltimore,  Mary- 
33 
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land,  and  accepted  by  them,  one  for  the  sum  of  $6,666.66,  due 
June  5 — 8,  1816,  and  one  for  the  sum  of  $6,666.67,  due  July 
5 — 8,  1846,  payable  at  Baltimore,  and  dated  at ,  Cincinnati, 
Ohio. 

It  is  not  denied  that  the  paper  sued  on  was  a  part  of  the 
paper  given  in  renewal  of  or  substitution  for  these  two  original 
drafts. 

These  two  original  acceptances,  the  defendant  claims,  were 
given  in  part  payment  of  the  agreed  price  of  a  large  number  of 
hogs,  which  were  sold  on  or  about  the  26th  of  December,  1845, 
by  the  real  plaintiffs,  Vance  and  Smith,  to  the  firm  of  Cassards, 
of  Baltimore,  of  which  house  the  firm  of  Cruse  and  Lippen- 
cott  were  claimed  to  be  partners,  and  that  the  defendant,  Iglehart, 
had  no  interest  in  said  purchase  or  sale,  and  was  no  party  to  the 
aame,  and  received  no  portion  of  the  said  consideration.  That 
at  the  time  of  said  sale,  the  defendant  was  a  pork  packer  and 
broker,  and  his  business  was  to  negotiate  sales  and  purchases  of 
pork  between  different  parties,  and  to  cut  up  and  pack  the  pork 
for  the  purchasers,  he  having  no  interest  in  the  transaction, 
beyond  securing  his  commissions  and  charges,  as  such  broker  and 
packer. 

The  original  drafts  before  mentioned,  were  given  to  the  real 
plaintiffs,  Vance  and  Smith,  and  were  by  them  discounted  at  the 
Branch  Bank  of  Indianapolis,  and  the  defendant  claims  that  he 
was  made  a  party  to  said  paper  upon  the  requirement  of  further 
names  by  said  bank  on  said  paper,  as  a  condition  of  its  being 
discounted  at  said  bank  for  said  Vance  and  Smith. 

It  appears  by  the  testimony  of  A.  H.  Van  Buren,  that  from 
1845  to  1847,  the  defendant,  N.  P.  Iglehart,  was  a  pork  packer 
in  Cincinnati,  Ohio.  That  he  went  into  the  milling  business 
between  1847  and  1849,  and  was  a  partner  in  interest  in  the 
Union  Mills,  as  large  ami  flourishing  a  flouring  mill  as  there 
was  in  said  city.  After  1849,  said  Iglehart  went  into  the  bank- 
ing business,  and  continued  therein  until  he  left  Cincinnati.  In 
this  business  it  was  understood  he  was  unsuccessful.  He  con- 
tinned  to  reside  in  Ohio  until  he  removed  to  Chicago,  some  time 
about  the  year  1852  or  1853.  The  accepters  of  said  drafts 
resided  in  Baltimore.  It  appears  that  the  real  plaintiffs,  Vance 
and  Smith,  were  in  business  dealings  and  intercourse  with 
Iglehart,  for  several  years  after  said  drafts  were  given,  and 
that  until  said  Iglehart's  removal  to  Chicago,  he  was  within 
convenient  access  to  them,  for  the  purpose  of  suit  or  otherwise. 

The  defendant,  for  the  purpose  of  showing  that  he  became  a 
party  to  the  original  drafts  on  which  his  name  appears,  offered 
in  evidence  the  statement  of  Thomas  M.  Smith,  one  of  the  said 
real  plaintiffs,  which  statements  were  made  by  him  as  a  witness 
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for  the  defendant,  Igleliart,  in  tlie  trial  of  an  action  between 
said  Igleliart  and  said  Cassards,  in  wliicli  action  the  amount 
due  to  said  Igleliart  from  said  Cassards,  for  the  packing,  etc., 
of  the  same  hogs  for  which  the  original  acceptances  were  given, 
was  one  of  the  items  in  dispute. 

In  this  action  the  said  Smith  swore  in  substance  that  his  firm, 
Vance  and  Smith,  sold  certain  hogs  to  the  Cassards,  in  Decem- 
ber, 1845  ;  that  the  sale  was  made  through  said  Iglehart  and 
one  of  the  Cassards.  That  he  had  been  in  the  habit  of  selling 
to  the  Cassards  through  Iglehart.  That  the  two  drafts  before 
mentioned,  were  a  part  of  the  consideration  given  for  this  sale. 
That  Iglehart  cut  and  packed  the  pork  so  sold  for  the  Cas- 
sards. 

That  he  had  sued  the  Cassards  for  the  amount  represented 
by  these  two  unpaid  drafts,  including  Cruse  and  Lippencott  in 
said  suit.  That  he  got  the  drafts  so  given  for  said  hogs,  dis- 
counted at  the  Branch  Bank  of  Indianapolis,  and  had  made  an 
agreement  with  the  president  of  said  bank,  to  receive  the  di'afts 
in  payment  of  a  debt  owed  by  the  said  Vance  and  Smith  to  the 
said  bank. 

That  the  said  Iglehart  never  rendered  an  account  of  said 
hogs  as  having  been  packed  for  their  account.  That  he  inquired 
as  to  the'  credit  and  responsibility  of  the  Cassards,  before  he 
sold  the  hogs  to  them,  and  ascertained  it  to  be  good. 

This  testimony  of  the  said  Smith,  as  given  in  said  suit,  was 
proven  by  the  deposition  of  R.  M.  Corwine,  the  attorney  who 
was  engaged  in  said  trial,  and  by  George  W.  Hoadly,  the 
judge  before  whom  the  same  was  tried.  These  witnesses,  for 
the  purpose  of  refreshing  their  memories,  refer  m  their  testi- 
mony to  an  extract  from  the  bill  of  exceptions  made  in  said 
cause,  and  annexed  by  each  of  them  to  their  depositions,  and 
containing  the  evidence  of  the  said  Smith,  in  fall. 

R.  M.  Corwine  swears,  that  the  said  Smith  was  examined  in 
said  suit,  and  did  depose  in  substance  as  is  set  forth  in  the  said 
extract  from  the  bill  of  exceptions,  and  that  the  same  contains 
his  testimony  in  substance  ;  that  he  has  the  notes  taken  by  him 
on  the  trial,  and  they  agree  with  that  statement ;  and  that  he 
adopts  that  extract  as  a  part  of  his  answer  to  the  question,  as 
to  what  said  Smith  swore  to,  and  in  so  doing  has  stated  it  in 
substance.  Judge  Hoadly  swears,  that  the  said  extract  con- 
tains the  substance  of  the  testimony  given  by  said  Smith.  That 
he  has  carefully  perused  the  same,  and  that  it  is  correct,  aad 
that  while  he  should  not  be  able,  from  recollection  alone,  to 
give  the  substance  of  Smith's  testimony,  yet  he  recollects  with 
sufficient  distinctness,  to  be  able  now  to  say,  that  this  extract 
from  the  bill  of  exceptions,  is  substantially  correct. 
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The  court  refused  to  allow  the  said  testimony  of  said  Smith 
to  be  read  in  evidence. 

The  said  Corwine  further  swore,  that  the  said  Vance  and 
Smith  sfled  the  Cassards  for  the  price  of  saii  hogs  for  which 
the  said  two  drafts  were  given.  That  said  suit  was  brought 
upon  a  certain  account,  a  memorandum  of  the  terms  of  sale 
and  parties  liable  to  said  action  furnished  by  the  plaintiffs  in 
said  suit;  that  the  said  witness.  Smith,  had  said  paper  in  his 
hands,  and  referred  to  it  while  examined  as  a  witness,  as 
before  stated,  and  swore  to  its  correctness. 

The  account  so  sworn  to,  was  made  out  against  the  Cassards, 
and  Iglehart  &  Co.  were  not  included  in  it ;  and  the  said 
defendant  offered  the  testimony  of  said  Corwine  on  this  point, 
and  the  account  so  proven  for  the  purpose  of  showing  that  the 
said  Iglehart  was  no  party  in  the  original  sale,  and  was  never 
so  regarded  by  the  said  Vance  and  Smith. 

The  court  rejected  both  the  evidence  of  Corwine  and  the 
account. 

The  defendant  further  sought  to  confirm  and  establish  the 
fact  that  he  was  a  mere  accommodation  party  to  said  paper,  for 
the  benefit  of  said  Vance  and  Smith,  by  the  evidence  of  a  great 
variety  of  circumstances  and  facts  tending. to  that  conclusion, 
viz.  :  That  said  Vance  and  Smith  never  sued  or  set  up  any  claim 
against  Iglehart,  until  the  institution  of  this  suit.  That  they 
sued  one  Cassard  and  Cruse  and  Lippencott  as  the  purchasers 
of  the  pork,  and  did  not  include  him  ;  that  the  paper  was  dis- 
counted for  them,  and  the  Cassards  had  no  interest  in  its  being 
signed  by  Iglehart.  That  Vance  and  Smith  took  the  paper  on  • 
the  credit  of  the  Cassards,  after  inquiry.  That  it  was  neces- 
sary to  them  (Vance  and  Smith,)  to  have  the  paper  taken  by 
the  bank,  and  whatever  further  indorsers  were  obtained,  were 
for  their  benefit.  That  said  Smith  recognized  the  position  of 
said  Iglehart  as  -a  mere  broker  and  packer,  not  interested  in  the 
purchase  by  becoming  a  witness  for  him  for  the  purpose  of  prov- 
ing his  commssion  and  charges,  as  such  packer  and  broker. 
That  all  the  remaining  consideration  for  sail  purchase,  except- 
ing these  two  drafts,  was  paid  by  the  Cassard?.  Thit  in  the 
suit  brought  by  them  against  the  Cassards,  th?.j  relied  on  said 
Iglehart  as  a  witness.  That  they  were  advised  that  he  could 
not  be  used  as  such,  until  ho  was  released  from  his  nominal  lia- 
bility on  the  paper,  and  that  it  was  understood  and  agreed  that 
he  was  to  be  released.  That  Smith,  with  a  full  knowledge  that 
such  release  was  a  pre-requisite  to  the  said  Iglehart  being 
witness,  did  by  himself  and  counsel  repeatedly  request  said 
Iglehart  to  become  a  witness  ;  and  so  late  as  November,  1852, 
the  said  Smith  wrote  a  letter  to  the  said  Iglehart,  requesting 
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him  to  give  his  testimony  in  said  suit.  That  subsequent  letters, 
but  a  short  time  prior  to  the  commencement  of  this  suit,  were 
■vvi'itten  to  Iglehart  by  the  attorneys  o£  Vance  and  Smith,  on 
same  subject.  That  the  present  suit  was  not  commenced  until 
after  the  Cassards,  against  whom  the  former  suit  is  still  pend- 
ing, had  failed  and  was  commenced  without  the  knowledge  or 
approval  of  the  attorneys  of  the  said  Vance  and  Smith  in  that 
suit. 

The  answer  of  Sharp  to  the  within  cross-interrogatory,  to 
which  exception  is  taken,  is  as  follows  : 

"Mr.  Igleliarfc  was  also  at  that  time  anxious,  and  urged  the 
extension  and  renewal  of  the  paper,  as  it  was  finally  given 
upon  the  most  positive  assurance  that  it  would  all  be  met  at 
maturity,  and  then  also  spoke  of  the  matter  in  no  other  light 
than  as  a  debt  of  his  own,  or  his  own  and  Cruse  and  Lippencott, 
and  to  be  by  him  met,"  etc. 

The  first  instruction  given  for  plaintiff  below,  defendant  here, 
was  as  follows  : 

"  The  production  of  the  two  notes  sued  on,  makes  out  the 
plaintiff's  case  prima  facie,  if  he  has  satisfied  the  jury  that  the 
issue  upon  the  plea  of  the  statute  of  limitations  is  with  the 
plaintiff  upon  the  evidence.  The  plaintiff  having  thus  made 
out  ^  prima  facie,  case,  it  rests  upon  the  defendant  to  show  you 
that  he  is  not  liable  upon  the  paper,  and  this  he  mast  do  by 
clear  and  satisfactory  proof.  It  is  not  suflScient  for  the  defend- 
ant to  raise  doubts  in  the  case.  If  he  be  not  liable,  that  is  for 
him  to  show  you  by  satisfactory  evidence." 

The  second  and  third  instructions  of  defendant  below,  plaint- 
iff here,  are  as  follows  : 

"  If  the  jury  believe,  fi'om  the  evidence  that  one  of  the  notes 
sued  on  in  this  case,  to  wit,  the  note  for  ^3,300,  was  given  as 
a  substitution  for,  or  to  take  up  other  negotiable  securities,  and 
that  such  last  named  securities  are  still  outstanding,  in  the 
hands  of  the  plaintiff,  then  in  such  case,  the  plaintiff  cannot 
recover  on  said  note,  without  surrendering  said  securities  for 
which  said  note  was  given." 

The  third  instruction  only  varied  from  the  second,  by  saying 
if  the  note  was  still  outstanding  in  the  hands  of  third  parties, 
the  plaintiff  cannot  recover  without  surrendering  the  securities 
for  which  the  note  was  given. 

The  cause  was  tried  before  J.  M.  Wilson,  Judge,  and  a  jury, 
at  February  term,  1855,  of  the  Cook  County  Court  of  Common 
Pleas.  Verdict  and  judgment  for  the  plaintiff  in  the  court 
below. 


Arnold,  Laiined  and  Lay,  for  Appellant. 
Manneere  and  Waite,  for  Appellee.     • 
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ScATES,  J.  The  points  made  are :  improperly  excluding  the 
evidence  of  the  declarations  or  admissions  of  Smith,  one  of  the 
assignors,  made,  as  a  witness  on  a  former  trial,  in  relation  to 
the  transaction  for  which  the  notes  were  given  ;  also  an  account 
showing  the  same,  furnished  bj  Smith ;  letters  from  assignor's 
attorneys  to  them  about  the  same  ;  the  admission  of  Sharpe's 
reply  to  ninth  cross  interrogatory ;  giving  instructions  for 
plaintiff  below  ;  and  refusing  the  second  and  fifth  instructions 
of  plaintiff  here. 

The  defense  set  up  was,  that  plaintiff'  was  merely  an  accom- 
modation drawer  for  Vance  &  Smith,  the  assignors,  but  real 
parties  in  interest  here,  the  note  being  assigned  after  due,  and 
for  the  mere  purpose  of  collection.  The  suit  in  which  Smith 
testified,  was  an  action  of  replevin  for  part  of  the  pork  for 
which  the  notes  were  given,  brought  by  the  Cassards,  the  real 
purchasers  of  Vasce  &  Smith,  as  alleged  by  plaintiff,  and  against 
him.  He  alleges  that  he  acted  merely  as  factor  and  packer,  and 
claimed  a  lien  for  commissions,  etc.,  as  such.  He  now  insists 
that  he  is  entitled  to  these  statements  of  Smith,  as  admissions 
made  on  that  trial,  the  account  of  that  transaction  as  exhibited 
there  by  him,  and  the  letters  of  Vance  &  Smith's  attorneys,  in  a 
suit  by  them  against  the  Cassards  for  the  same  money  now  sued 
for,  all  for  the  purpose,  and  tending  to  show  that  he  is  a  mere 
accommodation  drawer,  and  indorser  of  these  notes,  and  the 
bills  of  exchange  for  which  they  are  renewals. 

A  preliminary  question,  raised  here  for  the  first  time,  should 
be  disposed  of.  There  is  no  proof  that  these  notes  were  as- 
signed after  due,  or  that  the  true  interest  in  the  money  is  in 
^ Vance  &  Smith,  therefore,  as  the  evidence,  if  admitted,  could 
not  change  the  verdict,  no  new  trial  will  be  granted.  3  Gil.  R. 
202 ;  3  Barb.  S.  C.  R.  550 ;  14  OhioR.  502  ;  2  Tenn.  R.  4 ;  1 
Bos.  and  Pull.  R.  338. 

It  is  answered,  that  there  was  some  evidence  tending  to  show 
that  the  notes  must  have  been  overdue,  before  Vance  &  Smith 
re-acquired  them  from  the  Bank  of  Indianapolis.  Again,  the 
whole  of  the  proceedings  seemed  to  be  conducted  upon  the 
assumption  and  acquiescence  in  the  fact,  that  Vance  &  Smith 
are  the  beneficarics.  For  the  purpose  of  determining  upon  the 
admissibility  and  relevancy  of  the  testimony  excluded,  we  will 
regard  it  as  acquiesced  in,  or  that  it  could  have  been  met  with 
proofs,  had  it  been  denied  on  the  trial.  An  authority  for  this 
course  is  found  in  Beekman  v.  Bond,  19  Wend.  R.  444,  in  rela- 
tion to  a  very  essential  fact  to  the  defense.  Assignments  made 
after  the  money  became  due,  will  not  prevent  the  payor  from 
making  the  same  defense  as  if  not  assigned.  Rev.  Stat,  1845, 
p.  385,  Sec.  8  ;  Byles  on  Bills,  top  484,  side  352.     And  in  case 
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the  assignee  stands  upon  the  title  of  the  prior  holder,  then  the 
declarations  and  admissions  of  such  assignor  or  prior  holder  are 
evidence  against  him.  Ibid.  ;  1  Greenleaf  Ev. ,  Sec.  190  ;  Haldi 
V.  Dennis,  10  Maine,  246  ;  Shirhj  v.  Todd,  9  Maine  R.  84;  2 
McCord  R.  241  ;-  Shaiv  v.  Broom,  4  Dowl.  and  Rjl.  R.  730, 
16  Eng.  C.  L.  R.  221);  Costir  v.  Symons,  alias  S/icrivood,! 
arr.  and  Pay.  R.  148,  (12  Eng.  C.  L.  R.  95)  ;  Haddan  y. 
Mills,  4  Carr.  and  Pay.  R.  486,  (19  Eng.  C.  L.  R.  489.) 

These  admissions  or  statements  were  therefore  clearly  admis- 
sible. It  was  not  for  the  court  to  determine  what  they  would 
prove,  but  only  whether  they  would  tend  to  prove  the  issue  ; 
if  so,  they  should  have  been  left  to  the  jury,  and  this  has  been 
so  repeatedly  ruled  by  this  court.  5  Gil.  R.  298,  573  ;  12  111. 
R.  195  ;  14  ibid,  182  ;  15  ibid.  251. 

Again,  it  is  objected  to  it,  because  it  will  not  establish  the 
fact  that  plaintiff  was  an  accommodation  drawer  and  indorser. 
but  that  he,  as  agent  or  factor  of  Cassards,  drew  these  bills  on 
Cruse  &  Lippencott,  and  gave  them  in  payment  to  Vance  k 
Smith,  and,  such  being  the  fact,  he  will  be  liable,  although  but 
an  agent.  This  is  true,  to  a  great  extent.  See  Story  on  Agency, 
Sees.  256  to  259,  261.  And  he  might  be  liable  to  third  persons, 
when  as  between  him,  as  drawer,  and  the  payee  of  the  bill,  it 
might  be  shown  that  he  became  the  drawer,  at  the  instance  of 
the  payee,  the  better  to  enable  the  latter  to  negotiate  it  for  his 
accommodation.  We  should  not,  therefore,  determine  what  the 
evidence  reallv  establishes,  but  that  it  tends  to  establish  the 
cause  of  action  or  defense,  and  leave  it  to  the  jury. 

Again,  it  is  objected  that  the  admissions  are  contained  in  a 
bill  of  exceptions  in  a  case  in  Cincinnati,  and  are  matters  of 
record,  and  can  only  be  proven  by  a  properly  certified  copy  of 
the  record.  And  so  is  the  law  in  relation  to  matters  of  record, 
as  applicable  to  proof  of  what  a  deceased  witness  swore  on  a 
former  trial,  (^Beals  v.  Guernsey,  8  John.  R.  446);  or  contents 
of  declaration  not  filed,  (33  Maine  R.  213)  ;  or  the  conviction 
of  the  party  in  another  State,  (15  Ohio  R.  224)  ;  or  title  to  land, 
(6  Eng.  Ark,  R.  23);  or  the  fact  of  a  trial,  and  matters  in 
issue,  (9  Gill.  Md.  R.  9  to  19;  17  Ohio  R.  156.)  But  the 
production  of  the  postea  will  be  sufficient  to  let  in  proof  of  tes- 
timony of  a  deceased  witness,  (1  5th  162.)  But  objection  for 
want  of  it  must  be  taken  at  the  trial,  or  it  will  be  considered  as 
waived.  8  John.  R.  446,  note  a;  and  see  11  John  R.  128  ;  17 
ibid.  176  ;  6  Cowen  R.  162  ;  2  John  R.  20. 

But  it  might  be  questionable  whether  this  record  could  be  read 
against  Smith  for  any  purpose,  and  less  so  as  to  admissions.  De- 
fendant seems  to  mistake  a  reference  to  the  bill  of  exceptions, 
certified  by  the  clerk,  for  authenticity  to  the  witness,  for  the  pur- 
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pose  of  refreshing  bis  memory,  as  and  for  an  attempt  to  read  it  as 
a  bill  of  exceptions,  and  part  of  the  record.  It  was  not  offered 
as  a  record,  or  part  of  a  record,  nor  is  it  necessary  to  lay  any  such 
foundation  for  proving  these  admissions,  as  such.  The  question, 
and  the  reason  upon  which  it  rests,  is  very  different  from  that 
upon  which  the  testimony  of  a  deceased  witness  is  placed.  The 
statement  of  a  deceased  witness  would  be  upon  the  footing  of 
mere  hearsay,  unless  it  be  shown  that  there  was  a  trial,  and  that 
he  was  sworn.  Admissions  are  not  obnoxious  to  either  objection. 
Admissions  and  confessions  need  not  be  under  oath,  nor  is  it 
requisite  that  there  should  be  any  trial.  Yet  statements  made 
under  oath,  when  testifying  as  a  witness  in  a  cause,  may  be 
proven  as  admissions.  And,  for  that  purpose,  it  is  wholly  un- 
necessary to  prove  the  existence  of  the  trial  and  oath.  Yet 
allusion  may  be  made  to  these,  to  fix  the  time',  place  and  cir- 
cumstances of  the  admission,  without  record  evidence  of  these 
facts.  The  trial,  etc.,  are  mere  incidentals,  res  gestae,  of  the 
main  fact,  that  is,  the  confession  or  admission.  It  is  in  this 
sense  I  understand  the  witnesses  to  allude  to  the  trial,  bill  of 
exceptions,  etc.,  here,  and  to  show  the  character  and  reliability 
of  the  notes  or  memorandums  from  which  they  refresh  their 
memories.  The  clerk  extracted  and  certified  to  them  this  por- 
tion of  the  memorandums,  that  they  might  rely  upon  its  accu- 
racy without  examining  and  comparing  it  Avith  the  original 
minutes.  They  used  them,  refreshed  their  memories,  recollected 
the  facts,  swore  that  the  substance  was  fairly  set  out  in  the 
memorandums,  and  desired  that  it  should  be  made,  taken,  and 
set  out  in'the  deposition,  as  their  answer,  and  statements  of  the 
admissions  of  Smith,  embracing  all  he  said  on  that  ocjasiou. 
The  authentication  of  the  bill  of  exceptions  might  well  have 
been  left  out,  as  being  no  part  of  witness'  answer  :  it  was, 
doubtless,  copied  in  to  show  that  the  answer  had  been  faithfully 
copied  into  the  deposition. 

The  same  distinction  between  admissions  offered  against  the 
party  who  made  them,  although  made  on  oath  as  a  witness  in 
a  trial,  and  proof  of  the  testimony  of  a  deceased  witness,  will 
hold,  in  relation  to  the  next  point  discussed  in  this  case,  and 
the  authorities  referred  to  in  support  of  it.  In  relation  ta  the 
testimony  of  deceased  witnesses,  one  class  of  authorities,  with 
very  specious  and  plausible  argument  and  reasons,  hold  it  neces- 
sary to  prove  the  precise  words,  and  all  that  was  sworn  upon 
the  chief  and  cross-examination,  ipsisshnus  verbis.  Shaw,  C.  J., 
has  given  a  very  lucid  and  able  argument,  and  forcible  reasons, 
in  support  of  this  rule,  in  Warren  et  al.  v.  A'ic/io/s,  6  Mete.  R. 
264,  He  cites  and  approves  The  Comynonwealth  v.  Richards,  18 
Pick.  R.   434,   and  thinks  Mr.   Greenleaf  had  overlooked  that 
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case  when  laying  down  a  different  rule  in  his  Treatise  on  Evi- 
dence, 1  Greenl.  Ev.,  Sec.  105.  Both  have  since  been  referred 
to  in  a  note  to  that  section,  and  a  full  extract  from  the  opinion 
in  fFarrcn  et  al.  v.  JVic/wls,  without  alteration  of  the  general 
rule  that  the  substance  will  entitle  it  to  be  heard.  Judge  Carr, 
in  Calon,  etc.,  Lenox,  etc.,  5  Rand.  R.  35,  goes  into  a  general 
examination  of  authorities  in  support  of  the  latter  rule,  and 
sustains  it  M'ith  much  force  and  reason,  and  wc  think  the  better 
reason  from  analogy  to  other  business  transactions,  and  contracts 
depending  on  memory  of  witnesses,  and  oral  testimony,  is  in 
its  fuvor.  The  same  reasoning  might,  with  the  same  justice, 
exclud3  the  substancs,  and  require  the  precise  words  of  all 
contracts  and  admissions. 

Id)  not  inteal  to  review  the  authorities  on  these  two  different 
rules,  which  have  beon  so  ably  discussed  oa  each  side,  in  the  cases 
above  referred  to,  but  simply  refer  to  several  on  each  side,  and 
so  lejLve  it.  In  favor  of  the  rale  allowing  th3  substance  of  the 
testimony,  I  refer  to  Marshal  v.  Adams,  11  III.  R.  40  ;  Miles 
V.  O'' Hara,  \  Blnn.  R.  108  ;  Cjrnell  et  al.  v.  Green,  adminis- 
trntor,  10  Serj.  and  Rawl.  R.  15;  Chess  y.  Chess  et  al.,  17 
Serj.  and  Rawl.  R.  409;  J\''oble  Y.McClintock,  6  Watts  and 
Serj.  R.  58  ;  Haven  v.  Wendell,  11  N.  Hamp.  R.  114  ;  10 
Humph.  R.  479 ;  Walker  v.  Walk,  14  Ga.  R.  '^49  ;  1  Spencer 
R.  m  ;  5  Verm.  R.  175  ;  21  Verm.  R.  380  ;  15  Wend.  R. 
193,  and  others  referred  to;  5  Rand.  R.  35;  and  1  Greenl. 
Ev.,  Sec.  165,  and  references.  For  precise  words,  cases  re- 
ferred to  in  6  Metcalf  R.  264  ;  1  Greenl,  Ev.  165,  note  2  ;  4 
Tenn.  R.  290  ;  3  Wash.  C.  C.  R.  440  ;  6  Cow.  R.  165  ;  7  Blackf. 
R.  11.  {a) 

The  witnesses  here  testify  from  recollection,  when  refreshed 
by  this  memorandum,  which  is  not  offered  here  or  incorporated 
as  notes  of  the  case,  but  the  facts  in  it  are  adopted  and  sworn 
to,  as  the  substance  of  the  facts  within  thsir  recollection  ;  this 
is  enough.  Green  v.  Brown,  3  Barb.  S.  C.  R.  123  ;  Bank  of 
Uticay.  McKinsler,  11  Wend.  R.  477.   {b) 

The  depositions,  in  relation  to  these  interrogations  and  an- 
swers, should  have  been  left  to  the  jury.  So,  we  think,  in 
relation  to  the  account  rcognized  and  used  by  Smith  in  that 
case,  as  tending  to  prove  matters  in  issue  in  this  case,  by  showing 
the  real  parties  to  that  sale  of  hogs. 

We  think  differently  in  relation  to  the  letters  from  Vance  k 
Smith's  attorneys  to  them.  The  letters  would  show  nothing 
relative  to  the  question,  if  even  otherwise  admissible,  as  Igle- 
hart  was,  under  the  statute  of  Ohio,  a  competent  witness,  his 
interest  going  only  to  his  credit.  Lawson  et  al.  v.  The  Farm- 
ers' Bank  ^ Salem,  1  McCook  (21)  Ohio  R.  206. 

(a)    See  Letcher  vs.  Norton,  4  Scam  R.  578  and  notes. 
(6)     M.  P.  R.  Co.  vs.  Keep,  22  HI.  U.  19. 
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The  answer  of  Sharpe  to  9th  cross- interrogatory,  contains,  in 
part,  mere  matter  of  opinion  and  inference  of  the  witness,  which 
should  have  been  excluded.  Witnesses  should  confine  them- 
selves to  the  statement  of  facts,  or  the  words  or  substance  of 
the  statements  of  the  parties.  Marshall  v.  Jldams^  11  111.  E. 
41 ;  HoittY.  MouUon,  1  Foster  N.  Harap.  R.  588. 

The  first  instruction  for  defendant  is  erroneous  ;  it  is  not  such 
a  case  as  calls  for  such  an  instruction.  It  was  the  duty  and 
province  of  the  jury  to  find  the  issues  upon  satisfactory  proof 
of  the  facts.  It  was  not  the  province  of  the  court  to  say  the 
proof  must  be  clear  as  well  as  satisfactory,  nor  to  interfere  with 
the  doubts  of  the  jury  in  advance.  It  is  not  a  case  for  the 
application  of  the  doctrine  of  doubts-from  the  court. 

The  second  and  third  instructions  asked  by  plaintiff  should 
have  been  given.  The  question  was  settled  in  principle  in 
Lcivis,  IQIW.  ^ee  Burdick  y.  Green,  15  John.  247.  The 
other  instructions  were  properly  given  and  refused  to  the  re- 
spective parties  asking  them. 

Judgment  reversed,  and  ca,use  remanded  for  new  trial. 

Jicdg?neni  reversed. 


Chicago  and  Rock  Island  Rail  Road  Company,  Appellants, 
V.  Daniel  Waud,  Appellee. 

APPEAL  FROM   LA  SALLE. 

In  assessments  of  damages  by  default,  the  defendant  should  be  allowed  to  cross- 
examine,  or  to  introduce  witnesses,  to  reduce  the  amount  claimed;  and  if  the 
inquest  is  taken  in  open  court,  to  have  the  jury  insti'ucted  as  to  the  law.  He 
may  take  a  bill  of  exceptions,  or  move  to  set  aside  the  inquest  upon  affidavit, 
and  may  assign  error  upon  the  action  of  the  Circuit  Court  iu  taking  or  approv- 
ing the  inquest,  (a) 

Under  a  breach  of  covenant  to  erect  and  maintain  fences,  etc.,  on  each  side  of  a 
railroad,  it  is  proper  to  shov/  how  much  the  land  Avould  yield  each  season,  and 
the  market  value  of  the  crops  at  harvest  season,  from  which  should  be  deducted 
the  cost  of  tillage,  harvesting  and  marketing,  to  ascertain  the  true  measure  of 
damage.     Scates,  C.J. 

In  such  a  case  it  is  proper  to  permit  a  party  to  prove  what  the  crop  would  have 
been  worth  at  its  maturity,  taking  as  the  measure  of  damage  the  relative  value 
of  the  growing  crop  for  a  series  of  antecedent  years,  to  establisli  the  value  of 
the  crop  destroyed  at  the  time  of  its  destruction .  Or,  what  would  a  prudent 
man  have  given  for  the  crop  destroyed ,  at  the  time,  provided  he  should  have  it 
secured  from  trespass,  and  have  the  right  to  cultivate  and  secure  it. 
Skinner,  J. 

The  amount  of  damage  in  such  case,  should  be  the  value  of  the  growing  crop  at 
the  time  of  breach  of  the  covenant,  to  be  established  by  then  existing  facts, 
and  the  judgment  of  men  applied  to  them,  as  if  the  inquiry  had  been  made  the 
day  the  crop  was  destroyed,  without  admitting  proof  of  any  after  occurring 
fact.    Caton,  J. 

(a)     H'xri-ington  vs.  Stevens,  26111.   R.  29S:Cookvs.    Skelton,  20Icl.    ni;  Town  vs. 
Foster,  20  Id.  298. 
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This  was  an  action  of  covenant.  The  declaration  assigned 
breaches  of  the  following  covenants  entered  into  for  appellants  : 

"  Said  railroad  company  shall  erect,  and  perpetually  maintain, 
on  each  side  of  said  railroad,""  across  the  plaintifl's  land,  a  good 
and  substantial  fence,  and  suffer  the  owner  of  said  tract  of  land, 
his  heirs  and  assigns,  to  join  the  said  fence  without  charge ; 
said  company  shall  construct,  and  maintain  perpetually,  across 
said  road  a  secure  and  convenient  crossing  for  cattle  and  carria- 
ges, and  that  the  same  shall  be  perpetually  kept  and  maintained 
free  and  open  for  the  use  of  said  owner,  his  heirs  or  assigns,  as 
appurtenant  to  said  land.  Said  company  shall  not,  (until  they 
have  constructed  a  fence  on  each  side  of  said  road,  as  above 
provided,)  so  lay  open  or  remove  any  fence  on  said  land,  as  to 
expose  any  field  iiicloscd  thereby  to  the  incursion  of  cattle  from 
without,  or  so  as  to  permit  the  escape  of  cattle  from  within  the 
same." 

Breach,  that  the  defendants  cross  the  land  of  plaintiff,  and 
neglected  to  fence  the  following  strip  of  land,  to  wit :  a  strip  of 
land  fifty  feet  wide  on  each  side  of  the  centre  .line  of  the  irack 
of  the  railroad,  commenceing  at  a  point  four  chains  eighty-seven 
links  north  of  the  southwest  quarter  corner  of  the  southeast 
quarter  of  section  eighteen,  township  thirty- three,  range  five 
east  of  the  third  principal  meridian,  running  thence  south  sev- 
enty-three degrees,  east  eight  hundred  and  sixty-nine  and  four- 
tenths  feet. 

Judgment  by   default.     A  jury  was  called  to  assess  damages. 

The  following  is  a  copy  of  the  bill  of  exceptions  taken  at  the 
inquest : 

"  Be  it  remembered,  that  on  the  first  day  of  the  present  term 
of  this  court,  the  above  named  defendants,  by  Hoes,  attorney, 
moved  the  court  for  leave  to  file  pleas  in  said  cause,  and  in  sup- 
port of  said  motion,  submitted  and  read  the  following  affidavit, 
which  motion  was  resisted  by  the  plaintiff,  who  moved  the  court 
for  judgment  by  default  against  the  defendants,  and  read  affi- 
davit. Court  overruled  motion  of  defendant  for  leave  to  plead, 
and  rendered  judgment  against  defendants  by  default  for  want 
of  a  plea,  to  which  decision  of  the  court  the  defendants  then 
and  there  excepted. 

Be  it  also  remembered,  that  by  order  of  the  court  a  jury  was 
empanneled  in  open  court  to  assess  the  plaintiff's  damages  in 
this  cause,  and  thereupon  the  plaintiff  introduced  Joseph  Mills 
as  a  witness,  who  testified  as  follows :  I  have  lived  in  Mar- 
seilles four  years.  I  am  a  blacksmith  ;  am  acquainted  with  Dr. 
Ward,  the  plaintiff;  the  plaintiff  had  an  inclosure  crossed  by 
defendants'  railroad;  about  six  acres  were  cut  oT  on  tho  south 
side  of  said  railroad,  and  something  like  twenty  acres  on  the 
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north  side.  The  defendants  commenced  making  a  cattle  crossing 
in  that  field,  but  did  not  finish  it.  The  embankment  on  each  side 
of  the  railroad  was  cut  down  ;  the  railroad  makes  a  cut  from  two 
to  five  feet  deep,  at  the  crossing  about  three  feet ;  no  boards  or 
timbers  were  put  under  the  track  ;  a  person  might  cross  with 
an  empty  wagon  in  that  place,  but  not  with  a  loaded  wagon ; 
could  not  cross  the  iron  rail  with  a  load  ;  there  was  no  cattle 
guard  made  ;  it  would  take  three  persons  to  drive  cattle  across 
the  railroad  there ;  cattle  in  that  inclosure  would  have  to  go  to 
Marseilles  or  to  the  canal  for  water ;  the  defendant  has  put  on 
a  kind  of  cattle  guard  on  Dr.  Ward's  land  ;  the  company  en- 
tered that  inclosure  to  commence  their  road  in  October,  A.  D. 

1852  ;  I  think  they  kept  the  fence  put  up  for  three  or  four 
weeks  thereafter.  I  did  not  see  what  the  damage  was  on  the 
crop  in  fall  of  1852  ;  hogs,  colts  and  cattle  got  in  the  field  ; 
there  was  corn  in  the  field.  The  Rock  Island  Railroad  Com- 
pany fenced  the  north  side  of  their  road  in  that  field  in  May, 

1853  ;  there  was  corn  planted  on  the  land  in  1853  ;  the  hogs  eat 
it  up  entirely  on  the  south  side  before  the  fence  was  made  ;  the 
crop  on  the  north  side  of  the  railroad  was  a  good  crop  ;  it  was 
the  same  sort  of  land  on  each  side  of  the  road.  The  plaintiff 
here  asked  the  witness,  What  was  it  worth  to  attend  to  the 
corn  on  the  six  acres  south  of  the  road,  from  June  27th,  through 
the  season  of  1853  ?  To  which  question  the  defendants,  by  their 
counsel,  objected.  The  court  overruled  the  objection,  and  the 
defendant  then  and  there  excepted  to  said  decision.  The  wit- 
ness answered.  The  corn  might  have  been  tended  for  six  dollars. 
The  plaintiff  then  asked  the  witness.  What  amount  of  corn  per 
acre  was  raised  that  year  on  the  twenty  acres  north  of  the  road  ? 
Were  there  ten  bushels  or  more  to  the  acre  ?  To  which  question 
the  defendants  then  and  there  objected.  The  court  overruled 
the  objection,  to  which  decision  the  defendants  then  and  there 
excepted.  The  plaintiff  then  asked  the  witness,  When  would 
that  crop  of  corn  have  been  merchantable,  and  what  would  it 
then  have  been  worth  ?  To  which  question  the  defendants 
objected,  and  the  court  overruled  the  objection,  to  which  de- 
cision of  the  court  the  defendants  then  and  there  excepted- 
Answer,  The  corn  would  have  been  merchantable  in  November 
last  Avhen  ripe,   and  would  have  been  worth  forty  cents  a  bushel. 

Cross  examined.  My  estimate  of  six  dollars  does  not  include 
harvesting  the  corn  ;  it  includes  ploughing  three  times ;  it  does 
include  the  preparation  of  the  land  and  planting.  The  length  of 
plaintiff's  filed  is  about  sixty  rods.  I  think  it  would  cost  twenty- 
five  dollars  apiece  to  ma  ce  the  crossings  and  cattle  guards. 

Direct  resami.l.     The   plaititiff  thea   asiel   the  witness  the 
following  question.  What  would  it  cost  to  harvest  the  corn  on 
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the  south  six  acres  and  take  it  to  market  ?  To  which  the  de- 
fendants objected.  The  court  overruled  the  objection,  and  the 
defendants  then  and  there  excepted.  Answer,  They  paid  three 
cents  for  husking  it ;  was  as  easy  to  haul  to  the  warehouse  as 
to  the  barn ;  I  think  the  corn  is  merchantable  when  ripe  and 
ready  to  be  taken  from  the  field.  The  hogs  got  in  a  good  deal 
on  the  north  side  ;  I  think  there  were  at  least  fifty  bushels  de- 
stroyed in  the  north  field  after  it  was  ripe. 

Cross-examination  resumed.  The  plaintiff  let  it  stand  after 
they  were  running  in  it  for  a  while  until  November, 

The  plaintiff  then  called  Robert  Dow  as  a  witness,  who  testi- 
fied as  follows  :  I  have  been  living  i)i  Marseilles  four  years  ; 
know  plaintiflPs  land  there.  The  railroad  company  have  fenced 
their  road  through  his  land  ;  the  fence  is  not  good.  Some  places 
the  posts  are  set  only  one  and  a  half  foot  in  the  ground,  in  some 
places  the  boards  are  not  close  enough  together  to  keep  hogs 
and  slieep  out.  There  is  no  crossing  on  plaintiff's  land.  It  needs 
timber  and  plank  and  cattle  guards,  to  make  the  crossing.  At 
the  place  where  to  make  a  crossing,  the  railroad  runs  in  an 
excavation  from  two  to  four  feet.  No  planks  on  the  track  there. 
On  the  south  side  of  the  railroad,  the  company  fenced  in  June 
or  July,  1853  ;  on  the  north  side,  before  that  time,  in  1852. 
Late  in  the  fall,  the  railroad  entered  the  inclosure.  A  crop  of 
corn  that  would  yield  from  forty-five  to  sixty  bushels  per  acre, 
was  on  the  land.  I  did  not  notice  particularly,  what  damage 
was  done  to  that  crop.  I  have  seen  hogs  and  horses  and  cattle 
in  there  that  fall.  I  think  from  fifty  to  one  hundred  bushels  of 
grain  were  destroyed.  In  1853,  plaintiff  lost  all  the  crop  south 
of  the  railroad.-  I  do  not  know  what  damage  was  done  to  the 
crop  on  the  north  side  in  that  year.  Don't  know  of  any  cattle 
being  in  there  ;  have  seen  hogs  in  there  ;  they  got  in  through  the 
railroad  fence ;  that  corn  would  have  matured  in  November  ;  it 
would  have  been  worth  from  twenty  to  twenty-five  dollars  to 
have  tended  the  south  six  acres,  from  June  till  it  was  in  the 
crib.  The  plaintiff  here  rested.  The  defendants  asked  the  wit- 
ness the  follovving  questions  :  Is  it  not  the  usual  custom  in  that 
town  to  fence  only  against  cattle,  and  not  hogs  and  sheep  ?  to 
which  question  the  plaintiff  objected ;  the  court  sustained  the 
objection  and  refused  to  permit  the  witness  to  answer  the  same, 
to  which  decision  the  defendants  then  and  there  excepted.  This 
is  substantially  all  the  evidence.  At  the  request  of  the  plaintiff, 
the  court  instructed  the  jury  r.s  follows :  Upon  default,  all  the 
facts  in  the  declaration  are  admitted  to  be  true,  and  the  jury 
have  only  to  assess  the  damages  which  the  jury  think,  from  the 
evidence,  the  plaintiff  has  sustained. 

The  fact  of  the  failure  of  the  defendants  to  erect  a  jiood  and 
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substantial  fence,  and  to  erect  secure  and  convenient  crossings 
and  cattle  guards,  is  admitted  bv  the  defendants,  and  need  not 
be  proved  by  the  plaintiff.  At  the  request  of  the  defendants, 
tbe  court  qualified  the  foregoing  instruction  as  follo^vs :  Yet. 
that  the  plaintiff  has  sustained  any  damages  by  such  failure  is 
not  admitted,  and  plaintiff  must  prove  that  the  failure  to  build 
such  fence  and  crossings  on  the  particular  tract,  mentioned  in 
the  declaration,  caused  him  damage,  or  he  is  entitled  to  nominal 
damages  only. 

At  the  request  of  the  defendants,  the  court  insti-ucted  the 
jmy  as  follows :  The  jury  should  allow  no  damages  except 
such  damages  as  the  plaintiff  has  sustained  by  reason  of  the 
failm-e  of  the  defendants  to  make  good  and  substantial  fences  and 
crossings,  upon  a  sti'ip  of  land  fifty  feet  wide  on  each  side  of 
the  central  line  of  the  trunk  of  the  raikoad  of  defendants,  com- 
mencing at  a  point  four  chains  and  eighty-seven  links  north  of 
the  southwest  quarter  of  the  southeast  quarter  of  section 
18,  in  township  33  norrh,  of  range  5  east  of  the  third  princi- 
pal meridian,  and  nmning  thence  south  seventy-three  degrees, 
east  eight  hundi'ed  sixty-nine  and  four-tenths  feet,  if  there  was 
a  small  deficiency  in  the  fence  erected  by  the  defendants,  and 
plaintiff  knew  it  at  the  time,  and  neglected  to  repair  said  fence. 

The  defendants  asked  the  couil  to  instruct  the  jury  as  follows  : 
In  estimating  the  damages  in  destroying  the  crops  on  the  six 
acres,  the  jmy  should  base  their  estimate  upon  what  the  corn 
was  worth  at  the  time  it  was  destroyed,  in  the  condition  it  then 
was.  The  jm-y  should  not  estimate  the  damages  at  the  amount 
which  might  have  been  made  by  the  plaintiff  by  raising  a  crop 
and  selliug  the  same.  "Which  instraction  the  comt  refused  to 
give,  to  which  decision  of  the  court  in  refusing  to  give  said 
instruction,  the  defendants  then  and  there  excepted. 

Jui-y  assessed  the  plaintiff's  damages  at  §145.  Defendants 
moved  the  comt  to  set  aside  the  assessment.  Motion  ovemiled 
by  the  court. 

The  defendants  excepted,  and  brought  the  case  to  this  coiu-t. 
by  appeal. 

The  cause  was  heard  before  H.  G.  Cotton,  at  the  Sentembe 
term.  18o4,  of  the  La  Salle  County  Court. 

Glo^-er  and  Cook,  for  Appellants. 

BrsHXELL  and  Gray,  for  Appellee. 

ScATES,  C.  J.  There  are  two  questions:  First,  how  shall  a 
party  review  the  proofs  and  instructions  on  the  inquest  of  dam- 
ages, and  is  the  case  properly  presented :  and  second,  what  is 
the  true  measure  of  damages. 


JUNE  TERM,  1855.  527 


Chicago  an  J  Rock  Island  R.  R.  Co.  v.  Ward. 

The  mode  of  presenting  the  first  was  laid  down  in  Moisinger, 
elc,  V.  Coleman,  16  111.  R.  71,  to  be  by  presenting  the  proofs 
and  instructions  by  affidavit  or  otherwise,  to  the  circuit  court, 
and  moving  to  set  aside  the  inquest,  and  presei-ving  the  same  in 
the  record  by  bill  of  exceptions.  Such  was  the  view  of  the 
court  in  Morton  v.  Bailey  et  al.,  1  Scam.  R.  215,  and  that  no 
exception  on  the  inquest  itself  would  be  sufficient,  without  a 
subsequent  motion.  See  Gillet  et  al.  v.  Stone  et  al.,  1  Scam. 
R.  548. 

The  inquest  was  taken  in  open  court,  and  preserved  by  motion 
to  set  aside  the  inquest  and  bill  of  exception  taken,  containing 
the  evidence  and  instructions.  This  all  seems  regular  and 
proper,  and  I  think  this  court  should  regard  it  as  properly  pre- 
sented, and  before  it  for  adjudication,  for  I  think  the  party 
should  have  a  right  to  be  heard  for  the  correction  of  errors  to 
his  prejudice  on  the  inquest. 

I  do  not  think  there  was  any  eiTor  in  the  admission  of  testi- 
mony of  too  extensive  and  broad  a  character,  nor  were  the 
instructions  as  to  the  rule  and  measure  of  damages  too  broad 
for  this  case.  I  know  the  rule  excludes  profits  generally,  and 
prospective  or  speculative  damages,  in  matters  of  breach  of 
contract  and  covenant.  Sangamon  and  Morga^i  Railroad  Co. 
Y.Henry,  14111.  R.  156  ;  BurnapY.  fVight,  ibid.  301  ;  Gilpins 
V.  Consegua,  1  Pet.  C.  C.  R.  95  ;  Boyle  v.  Beeder,  1  Iredell 
Law.  R.,N.  C.  614. 

This  rule  may  apply  in  trespass,  and  case  for  deceit,  so  as  to 
exclude  that  which  is  too  remote  and  so  speculative.  Crain  v. 
Petrie,  6  Hill  R.  522.  But,  in  these  actions,  all  the  damage 
naturally  and  consequently  resulting,  may  be  given  directly,  or 
as  smart  money  for  the  wrong  and  insult.  Denby  v.  Hariston, 
1  Hawks  N.  C.  Law.  and  Eq.  R.  315,  is  an  instance  where  a 
ti'espass,  in  March,  by  taking  a  field  of  growing  grain,  was 
punished  in  the  full  value  of  the  matured  crop,  at  the  highest 
market  price  ;  and  the  profits  derivable  fi'om  sawing  up  logs 
were  allowed  against  a  trespasser  who  took  them,  in  Buekmmx 
Y.  JVash  etal.,  12  Maine  R.  475.  Dickinson  v.  Boyle,  17  Pick. 
R.  78;  Sedgw.  on  Dam.  38  to  44;  2  Greenlf.  Ev.,  242,  Sec. 
253  </  seq.,  and  notes,  270  ;  Sees.  266,  267  and  notes  ;  Jeffrey 
Y.  Bigelow  et  al.,  Wend.  R.  518. 

But,  in  cases  of  covenant  and  contract,  the  I'ule  will  confine 
the  party  to  the  natural  and  proximate  consequence.  2  Greenl. 
Ev.  258,  Sec.  256.  Sedgwick  finds  fault  with  this  for  uncer- 
tainty, when  we  come  to  apply  it  to  particular  cases,  (Sedgw. 
on  Dam.  75) ;  and  it  is  found  true  in  practice,  that  the  rule  is 
varied  according  the  view  of  the  injury  floAving  legitimately 
from   the   breach.     In  determinino;  whether  this  is  so,  we  must 
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look  to  the  nature  and  terms  of  the  undertaking,  and  the  thing 
to  be  done,  and  how  it  was  expected  and  intended  the  parties 
should  enjoy  what  they  had  bargained  for,  and  how  they  were 
to  be,  and  would  be,  benefited  by  the  performance,  and  damaged 
by  a  breach  of  the  particular  engagement,  under  the  particular 
circumstances.  From  a  view  of  the  whole  together,  we  trace 
up  to  the  breach  all  the  alleged  injury  that  is  consequent  on  the 
state  of  things,  according  to  its  nature. 

Thus,  from  a  breach  of  promise  to  pay  money,  the  damage  is 
the  amount  with  interest.  All  advantage  from  trading,  or  other 
speculation  with  the  money,  if  paid  at  the  day,  are  excluded; 
so  are  injuries  for  want  of  it,  7  Maine  R.  54,  55,  And  this  is 
more  or  less  so  with  all  contracts  for  personal  property,  and  for 
manufactures,  and  for  labor.  They  are  capable  of  an  estimate,, 
or  a  valuation.  But  this  valuation  is  sometimes  varied,  and 
made  to  embrace  the  fair  and  reasonable  use  in  addition,  where 
the  property  was  intended  as  a  means  of  prosecuting  one's  busi- 
ness. Green  v.  Mann^ll  111.  R.  616.  And  again,  the  differ- 
ence in  the  value  of  property  at  different  days,  or  places,  will 
be  given,  when  the  object  was  to  sell,  or  resell  for  profit.  14 
111.  R.  156,  But  there  is  another  distinction,  and  that  is  between 
real  and  personal  property.     Sedgw.  on  Dam.  47, 

Keeping  in  mind  the  views  and  distinctions  referred  to,  we 
readily  comprehend  and  reconcile  apparent  contradictions  in  the 
decisions,  as  to  the  true  rule  of  each  class  of  cases. 

Breach  of  contract  to  deliver  things  intended  for  consumption, 
or  ordinary  use,  is  compensated  by  an  amount  which  would  have 
re-purchflsed  and  delivered  on  the^day,  and  at  the  place  of 
performance.  Furlong  v.  Volleys  et  al.,  30  Maine  R.  491  ; 
Edgar  v.  Boies,  11  Serj.  and  Rawl.  445 ;  Oiven  v.  Durham,. 
5  Dana,  536. 

If  the  breach  be  in  a  failure  to  make  repairs  or  perform  labor, 
the  rule  of  damages  will  give  the,  cost  of  the  repairs,  or  what 
will  hire  the  labor,  but  profits  of  a  mill  depending  on  the  repairs 
of  dam,  cannot  be  include  1  in  the  costs  of  repair,  Thompsi>n  v, 
hhattuch,  2  Metcalf  R.  615  ;  but  a  fair  rent  or  use  of  the  mill 
was  given  with  cost  of  improvements  for  not  furnishing  them, 
they  constituting  in  part  the  means  of  prosecuting  business  as  a 
manufacturer.     11  111.  R.  616. 

So  of  a  breach  by  refusing  to  receive  the  labor  contracted  for, 
or  its  products,  or  not  allowing  it  to  be  performed,  the  rule  is 
not  confined  to  mere  nominal  damages,  but  the  difference  be^ 
tween  the  cost  of  the  actual  labor,  and  the  contract  price  of 
its  products,  or  the  articles  furnished  by  it,  will  be  given  as 
damages.  Masttrton\.  The  Mayor,  etc.,  of  Brooklyn,  7  Hill 
R.  61. 
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In  all  these  cases,  both  of  trespass  and  contract,  the  particular 
circumstances,  situation  and  intention  of  the  party,  and  the  use 
of  the  property,  or  of  that  bargained  for,  and  so  of  labor,  were 
respected,  and  had  their  full  weight  in  determining  what  were 
the  legitimate  damages  resulting  from  the  breach.  The  same 
rule,  allowing  the  profits  of  labor,  was  sanctioned  in  Phila- 
delphia, Wilmin^lon  and  Baltimore  R.R.  Co.  v.  Howard,  13 
How.  R.  344,  yet  speculative  profits  are  not  within  the  rule. 
But  looking  to  the  nature  of  the  contract,  and  the  situation  of 
the  party,  that  he  obtains  his  livelihood  upon  this  very  difference 
between  the  cost  of  his  labor  and  the  price  to  be  paid  for  it, 
this  difference  seems  the  natural  damage  flowing  from  its  breach, 
as  a  legitimate  consequence  to  a  person  so  situated. 

So  a  party,  under  a  promise  of  a  lease,  moves  to  the  premises, 
and  possession  is  then  refused,  suffers,  as  a  natural  result,  the 
expense  of  such  removal.     2)r/g-g-5  v.  Z?w,'2g-/i/,  17  Wend.  R.  71. 

So  again,  a  failure  to  furnish  machinery  for  a  steam  mill,  will 
be  compensated  by  a  reasonable  rent,  or,  use  of  it,  including 
decay  of  materials,  etc.,  while  the  speculative  profits  of  running 
the  mill  will  be  excluded.     Boyle  v.  Reeder,  N.  0.  Law  R.  607. 

I  come,  then,  to  another  class  of  acts,  contracts  and  covenants, 
having  reference,  in  the  effect  and  result  of  their  performance, 
to  enhance  the  value  or  increase  the  products  and  enjoyment  of 
our  lands,  houses,  etc. 

Thus,  in  valuing  a  growing  orchard,  we  cannot  exclude  the 
idea  of  its  worth  to  the  premises,  and  confine  its  value  to  young 
unproductive  trees  alone.  See  13  U.  S.  Ann.  Dig.  1853,  p.  166, 
Sec.  18  ;  Mitchell  v.  Billingsley,  17  Ala.  R.  391 ;  see  ibid.  4j8 
as  to  growing  timber.  The  loss  of  stock  laid  in  for  manufac- 
turing, on  a  promise  of  a  six  months'  lease  of  certain  iron  mills, 
was  included  in  the  damages  for  abroach.  JYurse  v.  Barns,  T. 
Raym.  R.  77.  The  value  of  an  anchor,  lost  by  the  breaking  of 
a  warranted  cable,  was  included  in  the  damages  awarded  for 
breach  of  the  warranty.  Bonadaile  et  al.  v.  Br  union  et  al.,  8 
Taunt.  R.  535,(2  Moore,  582,  S.  C.) 

The  principle  is  more  fully  illustrated  in  Dewint  v.  Wiltse,  0 
Wend.  R.  325,  where  the  loss  of  the  rent  of  a  tavern  stand,  at 
a  certain  landing,  was  recovered  on  breach  of  a  covenant  to  run 
a  ferry  to  that  landing.  This  case  strongly  illustrates  the  prin- 
ciple, and  the  distinction  I  am  noticing.  The  covenantee 
owned  the  landing,  and  a  tavern  at  it.  The  ferry  was  one  of 
the  means,  or  the  chief  one,  of  passing  to  and  from  it.  Patron- 
age  to  the  tavern  was  a  chief  motive  or  consideration ;  yet 
nothing  in  relation  to  the  tavern  is  inserted  or  found  in  the 
covenant.  It  is  for  running  the  ferry  to  that  landing,  near 
which  the  tavern  is  located  In  assessing  the  damage  for  a 
34 
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breach,  the  situation  of  the  parties  and  property  is  considered , 
and  reparation  is  made  to  include  the  injurious  eflect. 

The  covenant  before  us  is  for  the  erection  and  perpetual 
maiiitenance  of  sufficient  fences,  on  each  side  of  the  railroad 
through  these  lands,  for  a  crossing  and  cattle  guard,  which  fences 
were  to  be  made  before  the  road  was  constructed.  Looking  to 
the  situation  of  the  respective  parties,  one  owning  and  using 
this  inclosed  land  for  purposes  of  tillage,  for  his  support  and 
profit,  the  other  desiring  to  construct  a  railroad  through  it, 
will  the  value  of  a  young,  growing  crop,  estimated  as  it  stands 
at  the  planting,  or  early  tillage  season,  compensate  the  farmer 
for  a  breach  of  this  covenant,  by  means  of  which  the  stock  pass 
in  and  destroy  the  crop,  before  it  is  so  far  matured  as  to  be 
worth  any  more  than  the  mere  grain  planted,  and  labor  of  pre- 
paring the  ground  and  planting  it  ?  Tf  this  is  all  the  full 
extent  of  redi^ess  of  such  a  covenant,  respecting  such  property, 
to  a  covenantee  thus  circumstanced,  it  would  surely  fall  very 
far  short  of  affording  just  and  adequate  compensation  for  the 
injury.  _  "     .      .  . 

A  farmer  living  upon  and  cultivating  his  own  land,  when  he 
covenants  for  fencing  protection,  and  its  perpetual  maintenance, 
may,  and  doubtless  would,  contemplate  and  intend  greater  ben- 
efit from  it  than  the  securing  the  annual  value  of  the  rent  of 
the  land,  in  damage  for  a  breach,  or  the  simple  cost  of  putting 
up  and  repairing  such  a  fence.  The  fence  is  intended  to  secure 
the  crops  to  be  planted,  cultivated,  matured  and  harvested ;  in 
other  words,  the  fullest  enjoyment  of  the  land  in  the  purposes 
for  which  it  is  used,  and  intended  to  be  used.  No  construction 
of  such  a  covenant,  respecting  such  property,  looking  to  such 
an  end,  would  do  justice  to  the  party,  Avhich  limited  the  obliga- 
tion to  the  actual  value  of  the  crop  before  maturity.  No  farmer 
would  receive  a  covenant  for  such  an  object,  if  he  were  told 
beforehand  that  tne  covenanter  might  destroy  his  labor  and 
prospect  at  any  season  of  the  year,  and  settle  the  injury  by  pay- 
ing the  estimated  value  of  the  crop  at  the  time  of  destruction. 
The  covenant  is  not  to  be  construed,  and  damages  assessed,  as 
upon  a  failure  of  bestowing  comm.on  labor,  or  materials  for  its 
erection,  upon  a  general  hiring  or  purchase,  nor  even  of  a 
special  contract,  unless  made  with  particular  reference  to  the 
time  of  tillage  or  harvesting.  It  was  intended,  and  should  be 
enforced,  to  secure  the  fall  benefit  to  arise  from  the  annual  hav- 
Tcst  according  to  the  season. 

Under  such  a  view,  the  covenant  is  made  to  protect  or  remu- 
nerate the  owner  fully,  in  the  sense  and  to  the  extent  intended 
by  him.  No  other  view  would,  under  such  circuuiStances  ;  and 
these    are  the  results   and    damages   naturally  and    necessarily 
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flowing  from  such  a  covenant,  under  such  circumstances,  and  so 
fall  within  the  legitimate  rule,  (a) 

Evidence  tending  to  show  how  much  the  land  would  yield 
each  season,  was  therefore  proper,  and  within  the  intent  of  this 
covenant.  And  so,  also,  in  fixing  a  value  upon  that  product, 
the  usual  market  value  at  the  usual  market,  at  the  harvesting 
season,  was  admissible.  Out  of  this  it  was  proper  to  deduct 
the  expense  of  tillage,  harvesting  and  marketing.  The  remain- 
der is  the  legitimate  fruit  of  the  land,  labor  and  expense,  and 
should  be  secured  and  awarded  as  the  natural  damages  of  a 
breach  of  covenant,  made  to  protect  and  secure  him  in  his  an  • 
nual  tillage,  by  erecting  and  maintaining  perpetually  a  sufficient 
f«nce. 

Entertaining  this  view  of  the  case,  I  am  of  opinion  the  judg- 
ment of  the  court  ought  to  be  affirmed. 

Judgment  affirined. 

(a)     Hancee  vs.AVakefield,  39  lU.  R.  510;  Owsteacl  vs.  Biu-ke,  25  W.  8S. 


Skinner,  J.  This  was  an  action  of  covenant  brought  in  the 
La  Salle  county  court,  by  Ward,  against  the  Chicago  and  Rock 
Island  Railroad  Company. 

Judgment  by  default  was  entered,  an  inquest  of  damages,  in 
open  court,  was  had,  and  final  judgment  was  rendered  for  the 
damages  found,  against  the  company. 

At  the'  taking  of  the  inquest  of  damages,  the  company  ap- 
peared, cross-examined  the  witnesses,  objected  to  evidence,  and 
to  instructions  given  on  the  part  of  Ward,  asked  for  instruc- 
tions, and  excepted  to  the  rulings  of  the  court  adverse  to  them. 

The  company  moved  the  court  to  set  aside  the  verdict,  which 
the  court  refused,  and  exception  was  taken. 

The  company  appealed  to  this  court,  and  assign  for  error  the 
several  rulings  of  the  county  court  upon  the  inquest  of  damages, 
and  the  refusal  to  set  aside  the  verdict.  A  bill  of  exceptions 
was  taken,  embodying  the  evidence,  the  instructions  given  and 
refused,  and  the  several  decisions  of  the  court  excepted  to. 

In  the  case  of  Morton  v.  Bailey  et  al..  1  Scam.  213,  this 
court  hold,  that  in  the  case  of  judgment  by  default,  the  defendant 
is  out  of  court,  cannot  introduce  evidence,  cannot  except  to 
testimony,  and  cannot  take  a  bill  of  exceptions :  but,  that  he 
may  appear  at  the  inquest  and  cross-examine  the  plaintiff's 
witnesses. 

In  the  case  of  Gillet  et  al.  v.  Stone  et  al.,  1  Scam.  539,  the 
defendants  appeared  at  the  inquest,  took  exceptions  to  instruc- 
tions given  by  the  court,  moved  to  set  aside  the  verdict,  which 
motion  was  overruled,  and  exception  was  taken. 
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This  court  held,  on  error,  that  the  exercise  of  the  power  to 
set  aside  the  verdict,  and  a  great  rehearing,  "vras  matter  of  dis- 
cretion in  the  circuit  court,  with  which  this  court  could  not 
interfere,  and  that  this  court  could  not  reexamine  the  decisions 
of  that  court  upon  the  inquest  of  damages.  This  court  also 
held  in  the  same  case,  that  the  statute  relating  to  decisions  of 
the  circuit  courts,  upon  motions  for  new  trials  and  for  continu- 
ances, does  not  apply  to  verdicts  upon  inquests  of  damages.  R. 
S.  416,  Sec.  23. 

According  to  these  cases,  this  court  cannot  review  the  decis- 
ions of  the  court  below  assigned  for  error. 

The  case  of  Vanlandinghani  v.  Fellows,!  Scam.  233, decides 
that  on  default,  a  writ  of  inquiry  of  damages  may  issue  to  the 
sheriff,  notwithstanding  the  statute,  and  may  be  executed  by 
him,  or  his  deputies,  anywhere  in  the  county.  R.  S.  415, 
Sec.  15. 

According  to  these  cases,  there  is  little  safety  to  a  defendant, 
when  he  admits  the  plaintiff's  cause  of  action  by  a  default. 

Frequently  the  amount  of  damages  is  the  only  real  question 
between  the  parties,  and  why  the  defendant  should  be  compelled 
to  deny  the  cause  of  action  before  he  can  contest  the  amount  of 
damages,  cannot  be  satisfactorily  explained  upon  principle. 

To  call  an  assessment  of  damages  a  trial,  when  the  defendant 
is  permitted  only  to  appear  and  cross-examine  the  plaintiff's 
witnesses,  and  is  allowed  no  remedies  beyond  the  mere  discre- 
tion of  the  court  in  which  the  action  is  pending,  is  a  perversion 
of  language. 

The  practice  of  assessing  damages  by  the  sheriff,  at  any  time 
and  place,  within  the  county  where  he  may  please,  is  fraught 
with  dangers,  apparent  to  every  one ;  but  it  is  the  law,  and  it  is 
not  for  the  courts  to  apply  the  remedy. 

In  assessments  of  damages,  the  defendant  ought  to  be  allowed 
to  contest  the  amount  of  the  plaintiff's  damages,  to  introduce 
witnesses  for  that  purpose,  and  when  the  inquest  is  taken  in 
open  court,  to  have  the  jury  instructed  as  to  the  law  ;  and  he 
ought  to  have  a  remedy,  in  case  he  is  deprived  of  any  right 
under  the  taking  of  the  inquest,  the  same  as  in  cases  of  ordi- 
nary trial  by  jury.  And  such  I  understand  to  be  the  opinion  of 
the  Chief  Justice ;  but  in  concurring  in  the  opinion  upon  this 
point,  I  regard  the  cases  of  Gillett  et  al.  v.  Stone  et  al.,  and 
Morton  v.  Bailey  et  al.,  overruled,  so  far  as  they  hold  that  the 
defendant  has  no  right,  upon  inquest  of  damages,  to  contest  the 
amount  of  the  plaintiff 's  damages,  and  that  the  decisions  of  the 
circuit  court  upon  questions  arising  upon  the  inquest,  when  pre- 
sented by  motion  to  set  aside  inquest,  cannot  be  assigned  for 
error. 
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The  remaining  questions  are :  Did  tlie  court  err  in  permitting 
the  plaintiff  to  prove  what  the  corn  destroyed  would  have  been 
worth  when  matured  and  prepared  for  market ;  and  whether  the 
court  erred  in  refusing  the  following  instruction: 

"In  estimating  the  damages  in  destroying  the  crops,  the  jury 
should  base  their  estimate  upon  what  the  corn  was  worth  at  the 
time  it  was  destroyed,  in  the  condition  it  then  was.  The  jury 
should  not  estimate  the  damages  at  the  amount  which  might 
have  been  made  by  the  plaintiff,  by  raising  a  crop  and  selling 
the  same.  " 

The  measure  of  damages  in  this  case  undoubtedly  is,  the 
worth  of  the  growing  crop  at  the  time  it  was  destroyed,  not  for 
immediate  use  in  the  condition  it  then  was,  but  with  a  view  to 
the  use  of  the  ground  until  maturity,  with  the  right  to  cultivate 
and  harvest  the  corn.  This  is  ascertained  by  the  probable 
amount  of  corn  the  crop  would  produce,  and  the  probable  value 
of  the  same  in  the  market  at  the  market  season,  deducting 
therefrom  the  necessary  cost  of  cultivating,  harvesting  and 
taking  the  same  to  market. 

The  amount  and  value  are  necessarily  hypothetical,  and  an 
opinion  upon  them  can  only  be  formed  by  taking  into  considera- 
tion the  average  product  or  yield  of  like  crops,  at  the  place  and 
under  like  circumstances,  and  the  average  value  of  corn  in  the 
market  at  the  place  and  time  of  market,  and  taking  into  con- 
sideration all  facis  tending  to  enlighten  the  mind  upon  these 
points.  In  other  words,  What  Avould  a  prudent  man  have  been 
justified  at  the  time  in  giving  for  the  crop,  with  a  view  to  its 
maturity,  with  the  right  to  cultivate  and  harvest  the  same,  and 
to  have  it  reasonably  secure  from  destruction  while  maturing, 
under  all  the  lights  the  facts  capable  of  proof  would   afford  him. 

This  being  an  action  ex  contractu^  I  cannot  concur  in  the 
opinion  of  the  Chief  Justice  upon  the  question  of  the  measure 
of  damages.  The  instruction  was  properly  refused,  because  it 
is  too  narrow,  leaving  the  jury  to  infer  that  the  measure  of 
damages  was  the  value  of  the  crop  for  use  in  its  then  condition, 
without  reference  to  its  final  maturity,  and  excluding  the  right 
to  use  the  ground  for  cultivation  and  removal  of  the  crop,  with 
the  right  to  the  security  of  sufficient  reasonable  inclosures. 

I  cannot  perceive  there  was  error  in  permitting  the  plaintiff 
to  prove  what  the  crop  would  have  been  worth  when  matured. 

It  is  not  the  price  of  corn  in  the  market,  at  the  particular 
market' season  of  this  crop,  that  is  to  control  the  question  of 
damages  in  this  case,  nor  do  I  understand  such  to  have  been  the 
object  of  the  evidence  ;  but  I  can  see  no  objection,  for  the  pur- 
pose of  ascertaining  the  general  or  average  market  value  of 
corn,  and  therefrom  ascertaining  the  present  probable  value  of 
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a  growing  crop,  to  proof  of  such  value  for  a  series  cf  years  up 
to  the  time  of  trial. 

This,  certainly,  would  enlighten  the  jury  as  to  the  chances  of 
market  prices,  and  the  probable  value  of  this  crop  at  the  time 
of  its  destruction. 

I  regret  that  time  will  not  permit  a  full  examination  of  the 
duestions  involved  in  this  case,  with  reference  to  the  authorities. 

I  concur  in  affirming  the  judgment. 


Canton,  J.  I  agree  that  the  defendant  may  present  the  facts 
which  occured  on  the  taking  of  the  inquest  by  aflSdavit,  if 
taken  pefore  the  sheriff;  or  by  the  certificate  of  the  judge,  as 
well  as  by  affidavit,  if  taken  in  open  court,  on  a  motion  to  set 
aside  the  inquest ;  and  may  assign  for  error  the  decision  of 
the  court  overruling  such  motion. 

I  agree  to  the  rule  of  damages,  as  laid  down  by  Mr.  Justice 
Skinner,  but  I  do  not  think,  for  the  purpose  of  ascertaining  the 
value  of  the  growing  crop  at  the  time  it  was  destroyed,  that  it 
was  competent  to  prove  matters  ex  post  facto,  as  the  value  of 
corn  after  that  crop  might  have  matured,  or  that  a  storm  or  fire 
which  subsequently  occurred  must  have  destroyed  the  crop.  I 
think  the  amount  of  damages  should  be  determined  in  this  case, 
by  evidence  of  facts  existing  at  the  time  of  the  breach  com- 
plained of,  and  the  judgment  of  men  applied  to  those  facts,  the 
same  as  if  the  inquest  had  been  taken  the  same  day  the  crop 
was  destroyed.  The  rule  of  evidence  is  different  in  some  cases 
of  tort. 
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Informations  for  contempts ,  are  not  within  the  meaning  of  the  fifth  section  of  the 
chapter  in  relation  to  change  of  venue,  in  the  Revised  Statutes. 

A  proceeding  for  contempt  for  disobeying  an  injunction,  is  on  behalf  of  the 
people,  and  if  commenced  before,  may  be  prosecuted  after  the  injunction  is 
dissolved. 

In  such  a  proceeding,  proofs  may  be  taken  to  contradict  the  answers  of  the  party 
to  the  interrogatories  propounded  to  him.  In  a  proceeding  at  law,  it  is  other- 
wise, if,  in  liis  answers,  the  party  purges  himself  of  the  imputed  contempt. 

Tius  was  a  proceeding  against  the  appellants,  for  a  contempt 
for  a  breach  of  an  injunction. 
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The  record  in  this  case  shows,  that  on  the  twenty-third  day 
of  June,  A.  D.  1853,  one  Daniel  O'Keofe  filed  in  the  Circuit 
Court  of  Peoria  county,  a  bill  in  chancery,  for  an  injunction 
against  the  said  George  A.  Crook,  Hart  P.  Ancker,  and  one 
William  Senior.  That  an  injunction  was  allowed  and  a  writ 
issued  by  the  clerk  of  the  said  Circuit  Court,  on  the  day  of  the 
filing  of  the  bill,  and  that  the  writ  of  injunction  was  duly  served 
on  the  appellants,  by  the  sheriff  of  Peoria  county,  on  the  24th 
day  of  June,  A.  D.  1853. 

That  on  the  6th  day  of  July,  1853,  an  affidavit  of  Daniel 
O'Keefe,  complainant  in  said  bill,  for  an  injunction,  was  filed  in 
the  Circuit  Court  of  Peoria  county,  charging  the  said  George 
A.  Crook  and  Hart  P.  Ancker,  with  a  breach  of  said  injunction. 
That  upon  the  filing  of  such  affidavit,  a  writ  of  attachment  was 
issued  by  the  clerk  of  the  said  Peoria  Circuit  Court,  against  the 
said  appellants,  requiring  them  to  appear  forthwith  before  the 
judge  of  said  Circuit  Court,  at  a  rule  day  of  said  court,  to 
answer  for  a  breach  of  said  injunction.  And  that  said  writ  was 
duly  served  by  the  sheriff  of  Peoria  county,  on  appellants. 

That  on  the  7th  of  July,  1853,  the  judge  of  said  Circuit 
Court,  after  hearing  the  evidence,  ordered  that  the  said  appellants 
enter  into  a  recognizance  for  their  appearance  at  the  next  term 
of  the  Circuit  Court  of  Peoria  county,  after  the  making  of  said 
order. 

That  at  the  September  term  of  said  Peoria  Circuit  Court, 
1853,  the  said  appellants  filed  their  affidavit  for  a  change  of 
venue  of  said  proceedings,  and  that  the  venue  Avas  changed  to 
the  county  of  Tazewell. 

That  at  the  October  term  of  the  Tazewell  county  Circuit 
Court,  1853,  the  said  Circuit  Court  ordered  that  the  said  pro- 
ceedings for  contempt,  be  remanded  to  the  county  of  Peoria. 

It  also  appears  from  the  record,  that  the  venue  of  the  said 
injunction  bill  was  also  changed  to  the  Tazewell  county  Circuit 
Court.  And  that  at  the  October  term  of  the  said  Tazewell 
Circuit  Court,  1853,  the  injunction  was  dissolved  and  the  bill 
dismissed.  That  the  proceedings  against  the  said  appellants, 
for  contempt  for  a  breach  of  said  injunction,  were  commenced 
before  the  change  of  venue,  either  of  the  case  for  contempt  or 
the  injunction  suit ;  and  all  the  proceedings  in  the  contempt 
suit,  afterwards  had,  were  only  a  continuation  of  the  same  pro- 
ceedings.    The  appellants  assigned  the  following  errors : 

The  Circuit  Court  of  Tazewell  county,  erred  in  remanding 
the  cause  to  Peoria  county. 

The  Circuit  Court  of  Peoria  county  had  no  jurisdiction  of  the 
cause,  aCter  the  change  of  venue  to  Tazewell. 
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Said  court  erred  in  admitting  oral  evidence  after  defendants' 
appellants  had  answered  the  interrogations. 

The  court  erred  in  issuing  an  attachment  after  dissolution  of 
injunction  and  dismissal  of  the  bill  in  the  chancery  suit. 

The  proceedings  in  this  case  were  had  before  Peters,  Judge, 
at  May  term,  1855,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  Appellants. 

E.  N.  Powell,  for  The  People. 

ScATES,  C.  J.  Informations  against  persons  for  contempts,  in 
disturbing  the  order  of  court  in  its  presence  or  out  of  it,  for 
breach  of  injunctions,  and  disobeying  its  orders  and  decrees, 
and  such  like,  are  not  within  the  meaning,  nor  of  the  character 
of  informations,  in  the  5th  section  of  the  act  in  relation  to 
change  of  venue.  Rev.  Statutes,  528.  Informations,  within  the 
meaning  of  said  act,  are  such  as  are  punishable  under  the  pro- 
visions of  the  criminal  code,  upon  presentment  of  the  grand 
jury,  informations  filed  ex-officioby  the  State's  attorneys,  and  on 
appeals  fron  justices  of  the  peace,  etc.  The  order  of  the  Peoria 
circuit  court,  changing  the  venue  in  this  case,  was  simply  void, 
and  did  not  have  the  effect  to  divest  the  court  of  its  jurisdiction, 
and  no  order  of  the  Tazewell  circuit  court  was  necessary  to  re-in- 
state it.  Consequently,  there  was  no  case  for  the  application  of 
the  rule,  as  laid  down  in  The  People  v.  Scales,  3  Scam.  R.  355, 
and  the  Tazewell  circuit  court  could  not  acquire  jurisdiction 
under  a  nugatory  order  of  another  court. 

In  the  examination  of  the  merits  of  the  remaining  questions 
raised  in  the  assignment  of  errors  and  arguments,  we  would  be 
understood  as  distinctly  waiving  any  determination,  whether  a 
defendant  in  a  criminal  information  for  a  contempt,  can  appeal 
or  maintain  a  writ  of  error.  See  in  the  case  of  Vales,  4  John. 
Rep.  353,  a  verj?  full  examination  and  discussion  of  the  doctrine 
of  contempts,  and  the  mode  and  power  of  revision. 

The  first  objection  we  notice  is,  that  no  attachment  for  a  con- 
tempt, by  breach  of  an  injunction,  can  issue,  after  the  dissolu- 
tion of  the  injunction.  The  case  cited,  3 foal  v.  Holbein,  2 
Edw.  Ch.  R.  188,  does  not  lay  down  the  rule  in  reference  to 
issuing  an  alias  attachment  after  dissolution.  The  party  there 
had  never  been  charged  and  proceeded  against  for  the  alleged 
contempt,  during  the  continuance  of  the  injunction.  Here  they 
had  been  under  recognizance  to  answer. 

When  the  charge  is  made,  it  becomes  a  distinct  proceeding 
on  behalf  of  the  people,  and  will  not  depend  upon  the  continu- 
ance of  the  injunction.     Although  an  application  for  an  attach- 
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ment  originally,  might  be  refused,  after  dissolutin  of  tlie 
injunction,  yet  a  pending  accusation  would  not  be  dismissed. 
There  might  be  cases  where  the  breach  would  make  the  further 
continuance  of  the  injunction  useless  and  of  no  avail  to  the 
party.  Proceedings,  as  for  a  contempt,  as  a  means  of  securing 
and  enforcing  the  civil  remedy,  are  recognized  as  a  right  of  the 
party  in  interest.  Hawly  et  al.  v.  Btnnttl^  4  Paige  Ch.  R. 
163,  and  distinguishable  from  a  merely  criminal  contempt.  In 
New  York  ic  is  intended  and  enforced,  to  make  part  satisfaction 
for  the  damage  done  the  party  by  the  breach.  Rof^ers  v.  P ot- 
ter so7i,  4  Paige  Ch.  R.  455  ;  Haivly  et  al.  v.  Bt7inttt.,  4  Paige 
Ch.  R.  165  ;  Mbany  City  Bank  v.  Schermer/iorn,  9  Paige  Ch. 
R,  374  ;  People  v.  Spalding,  2  Paige  R,  326.  Although  our 
practice  may  not  allow  any  compensation  to  the  complainant, 
out  of  the  fine  assessed,  yet  its  imposition  upon  the  defendant, 
is  his  only  remedy,  with  imprisonment,  for  the  protection  of  his 
rights  under  the  injunction.  Presented  for  the  purposes  of 
aflbrding  civil  redress,  there  is  no  solidity  in  the  objection  to 
the  taking  proofs  on  the  past  of  the  prosecution,  to  contradict 
defendant's  answers  to  the  interrogatories  filed.  Sueh  is  the 
general,  though  it  may  not  be  the  universal,  practice,  whether 
on  a  motion  to  show  cause  why  the  attachment  should  not  issue, 
or  upon  hearing  of  the  contempt.  Rutherford  v.  Metcalf,  5 
Hayw.  R.  (Tenn.)  60,  61,  etc.  ;  Underwood'' s  case,  2  Humph, 
R.  46  ;.  Hawly  v.  Bennett,  4  Paige,  R.  164  ;  McCredie  v. 
Senior,  4  Paige,  380  ;  Rogers  v.  Patterson,  4  Paige  R.  854, 
455  ;  Albany  City  Bank  v.  Schtrmtrhorn,  9 Paige,  374,  375  : 
The  People  y.  Spalding,  2  Paige, ^^26  •,Contra,Murdock''  s  case, 
2  Bland.  R.  461.  In  Under  wood's  case,  2  Humph.  R.  48,  the 
court  lays  down  the  proper  distinction  between  the  course  of 
practice  in  courts  of  law  and  equity,  and  mere  contempts,  and 
acts  that  are  treated  as  contempts  for  the  enforcement  of  orders 
and  decrees,  as  part  of  the  remedy  sought.  "  In  cases  of  com- 
mon law,  the  defendant  will  be  discharged,  if,  by  his  answer  to 
interrogations  filed,  he  make  such  a  statement  as  will  free  him 
from  the  imputed  contempt,  and  that  opposing  testimony  will 
not  be  heard,"  and  "  in  cases  in  chancery,  the  truth  of  the 
defendant's  statement  in  reply  to  interrogatories  filed,  may  be 
controverted  on  the  other  side,  and  the  whole  matter  be  inquired 
into  and  ascertained  by  the  court."  And  this  is  fully  sustained 
in  the  case  of  Yates,  4  John.  R.  372,  where  the  judgment  is 
held  conclusive  of  the  contempt  upon  a  habeas  corpus,  and  a 
strong  doubt  expressed  of  a  power  to  revise  upon  appeal  or 
writ  of  eiTor.  Ibid.  p.  353.  Lord  Mansfield  recognized  the 
same  distinction  in  the  King  v.  Vaughn,  2  Douglass  R.  516, 
where  he  states  the  practice  in  chancery  to  be,  to  take  testimoay 
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on  both  sides.  4  Black.  Com.  288.  Blackstone  notes,  also, 
the  distinction  that  exists  as  to  the  nature  and  object  of  pro- 
ceeding as  for  a  contempt.  Where  the  contempt  is  by  a  party 
to  the  suit,  and  commined  by  disobedience  to  any  rule  or  order,, 
such  as  payment  of  costs  or  money,  the  proceeding  for  con- 
tempt is  in  nature  of  a  civil  execution  on  the  decree,  to 
enforce  payment  by  personal  process.  Proceedings  for  con- 
tempt for  breach  of  injunction,  are  of  a  kindred  nature,  to  pre- 
serve the  subject  matter  of  the  dispute,  in  the  same  condition 
it  is.  or  such  condition  as  will  enable  the  court  to  administer 
full  relief  and  justice  eventually.  4  Black.  Com.  285.  See 
Dane  Abrid.  Cap.  220.  art.  4  :  1  Harrison  Chancery,  202. 

The  party  then  may  controven  the  answers  in  a  case  like- 
this.  If  the  affidavits  taken  on  the  hearing,  are  before  us  in. 
the  record,  which  I  altogether  doubt,  yet  no  objection  was  taken 
to  looking  into  them,  we  find  abundant  reason  for  dismissing 
the  injunction,  and  it  may  be  the  bill  itself,  in  the  breach  shown. 
The  mischiefs  intended  to  be  prevented  by  the  injunction,  had 
been  in-eparably  committed  by  the  breach,  and  its  continuance 
would  appear  to  be  without  object.  The  house  was  undermined 
and  the  walls  thrown  down.  When  the  attachment  had  been 
granted  for  the  breach,  and  a  prosecution  instituted  to  punish 
its  authors,  the  bill  might  well  be  dismissed,  and  the  complain- 
ant proceed  at  law  to  recover  his  damages,  while  he  proceeded 
with  the  attachment  for  redress  by  fine  for  contempt.  We  do 
not  think  this  proceeding  was  discontinued  bv  dismissing  the 
bill. 

Judgment  below  approved. 

Judgment  affirmed. 


BekjaminL.  T.  BooiLAivD,  Appellant,  v.  The  Coiistt  of  Peoria 
et  al..  Appellees. 

APPEAL   TEOM  PEOPJA. 

The  County  Commissioners  of  Peoria  surveyed  and  platted  the  town  of  that  name, 
and  sold  the  lots:  the  sur\  eyor  was  to  have  two  lots  for  his  senices.  and,  at  the 
sale,  twolota  were  marked  on  the  list  of  lots  as  sold  to  him,  an  allowance  liaviug 
been  made  for  his  senices  corresponding  with  the  price  of  the  lots,  which  allow- 
ance was  not  called  for  by  the  simeyor  -^ Held,  that  these  several  memorandums 
were  sufficient  to  take  the  case  out  of  the  statutefolrauds,  as  between  the  coun- 
and  the  surveyor. 

But  such  entries",  order,  and  proceedings,  are  not  constructive  notice  of  the  sale 
to  subsequent  purchasers. 
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The  records  of  the  Coiiuty  Conimlssioners'  Court,  showiug  sales  of  land,  are  not 
notice;  tbe  purchaser  should  have  his  title  recorded  in  the  proper  office. 

If  the  County  Commissioners  sell  land  to  A,  and  take  the  pay  therefor,  and  do  not 
{^ve  title,  and  six  years  afterwards  self  the  land  to  B.,  they  will  be  held,  as 
trustees,  to  pay  A.  the  price  received  from  B.,  with  interest  thereon. 

The  bar  of  the  statute  of  limitations^  will  not  be  applied  short  of  the  time  that 
would  bar  an  ejectment. 

The  complainant  by  liis  bill  alleges,  that,  on  May  2nd,  1826, 
the  county  of  Peoria  wag  possessed  of  north-cast  fractional 
quarter  section  nine,  township  eight  north,  range  eight  east  of 
fourth  principal  meridian,  on  which  the  seat  of  justice  for  that 
county  had  been  located,  and  then  was  located.  County  having 
acquired  a  pre-emption  right  to  the  land  under  the  act  of  26th 
May,  1824. 

On  said  2nd  May,  1826,  county  commissioners,  at  a  session  of 
court,  passed  the  following  order,  which  was  entered  of  record : 

"Ordered,  That  the  towu  of  Peoria  be  re-surveyed ;  that  the  streets  all  run 
parallel  with  the  river;  the  front  street  shall  remain  the  same  width  it  now  is,  and 
all  the  other  steets  shall  be  one  hundred  feet  wide  ;  that  the  b'.ocks  remain  the 
same  size  they  now  are.  Each  full  lot  to  be  seventy-two  feet  front  and  one  hun- 
dred and  eighty  feet  deep  ;  that  each  full  lot  shall  contain  ten  lots ;  and  that 
William  Holland  be  authorized  to  employ  suitable  persons  to  complete  the  same, 
imder  his  superintendence." 

On  the  same  day,  the  court  made  and  entered  of  record,  an 
order,  as  follows  : 

"  Ordered,  That  the  clerk  of  this  court  be  authorized  to  advertise  a  sale  of  Icvts 
in  the  town  of  Peoria,  on  the  10th  day  of  July  next,  and  that  the  terms  of  sale  be 
a,s  follows :  ten  per  cent,  cash,  and  the  residue  in  twelve  and  eighteen  months. " 

Holland  employed  William  S.  Hamilton  to  survey  the  town,, 
under  the  order,  who  did  so  under  the  superintendence  of  Hol- 
land, the  price  of  the  work  being  $58.75. 

On  the  8th  of  July,  1826,  the  county  commissioners'  court  passed 
the  following  order,  which  was  entered  of  record : 

"Ordered,  That  the  following  be  the  terms  of  sale  of  lots  in  the  town  of 
Peoria,  at  the  sale  on  thelOthday  of  July,  A.  D.1826,  to  wit:  purchasers  to  pay 
ten  per  cent,  down,  and  the  balance  in  three  equal  payments,  at  six,  twelve,  and 
eighteen  months,  and  give  notes.  Purchasers  who  do  not  comply  with  the  above 
conditions,  will  make  themselves  liable  for  the  ten  per  cent,  on  such  lot  or  lots  a^ 
they  may  bid  oflt,  as  a  forfeiture,  without  any  claim  ou  such  lot  or  lots.  County 
orders  will  be  received  for  any  part  or  the  whole  of  the  purchase  money.  No 
title  will  be  given  until  the  terms  of  the  sale  are  complied  with,  and  the  patent 
received.'' 

On  the  10th   July,  1826,  county  commissioners    agreed   that^ 
Hamilton  should  have  two  lots  for  making  the  survey.     On  the 
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12    July,  1826,  said   court   made   and   entered   of   record   the 
following  order : 

"  Ordered,  That  the  treasurer  pay  "William  S.  Hamilton  fifty-eight  dollars  and 
seventy-five  cents,  for  survejing  the  town  of  Peoria,  for  which  he  has  agreed  to 
take  two  town  lots." 

On  the  same  12tli  of  July,  1826,  said  court  caused  to  be  en- 
tered on  their  records  a  list  of  lots  in  Peoria,  sold  at  the  sale 
on  the  10th  of  same  month,  by  which  it  appears  that  Wm.  S. 
Hamilton  purchased  lots  eight  and  nine  in  block  one,  in  Peoria, 
for  $58.75. 

That,  in  fact,  Hamilton  bid  off  said  two  lots,  in  payment  for 
the  sum  the  county  owed  him.  That  the  orders  and  entries  of 
the  court  show  that  fact,  and  are  notice  to  all  subsequent  pur- 
chasers. 

Since  the  town  was  laid  oS",  it  has  been  incorporated  as  a  city, 
and  is  now  called  the  city  of  Peoria. 

County  commissioners  have  never  made  a  deed  to  Hamilton 
or  complainant ;  but,  on  the  contrary,  about  the  2nd  May,  1832, 
sold  the  lots  to  one  George  Morton  for  $200  ;  worth  then 
$1,000;  and  on  7th  March,  1835,  made  a  deed  to  Morton  for 
said  lots.     Worth  then  $1,500. 

That,  before  the  deed  to  Morton  was  made,  on  2nd  Dec,  1838, 
the  sale  to  Morton  was  rescinded  by  the  county  commissioners' 
court,  and  on  the  4th  June,  1834,  the  rescinding  order  wai  re- 
scinded. Hamilton  never  demanded  a  deed ;  such  demand 
would  hare  been  useless  after  the  sale  and  deed  to  Morton, 
in  1835, 

On  the  1st  March,  1837,  Morton  conveyed  lot  eight  to  Wil- 
liam Morrison. 

On  the  15th  March,  1836,  he  conveyed  the  undivided  half  of 
lot  nine  to  Joseph  C.  Laville. 

On  the  8th  March,  1836,  Morion  conveyed  the  undivided 
half  of  lot  nine  to  Peter  Livingston  and  Andrew  Corey. 

The  bill,  then,  shows  several  subsequent  conveyances  of  lot 
nine  to  various  persons,  who  are  made  defendants. 

On  the  8th  April,  1849,  Wm.  S.  Hamilton  sold  and  conveyed 
all  his  interest  to  the  complainant,  and  copy  of  deed  exhibited. 

Complainant  charges  that  defendants  hold  the  loti,  or  parts 
of  them,  in  trust  for  him  ;  he  having  the  oldest  equitable  title ; 
they  being  subsequent  purchasers,  with  notice  of  his  equity. 
Defendants  have  failed  to  make  a  deed,  either  to  Hamilton  or 
complainant.  That  the  county  failed  to  pay  Hamilton  or  com- 
plainant the  value  of  the  lots,  at  the  time  they  were  sold  to 
'^Morion,  or  at  the  time  they  were  conveyed  to  him,  or  the  value 
of  the  lots  at  this  time,  nor  ever  paid  Hamilton  or  complainant 
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anything  on  account  of  said  lots,  or  tlie  sale  thereof  to 
Hamilton. 

The  bill  prayed  that  defendants  rnay  be  compelled  to  con- 
vey said  lots  to  complainant ;  that  if  this  specific  relief  cannot 
be  granted,  the  county  of  Peoria  be  compelled  to  pay  him  the 
full  value  of  said  lots  in  money  ;  and  for  general  relief. 

The  bill  was  filed  Aug.  9, 1849. 

The  answer  of  the  county  of  Peoria,  admits  the  ownership  of 
land,  location  of  the  county  seat,  and  all  the  orders  of  the  county 
commissioners'  court,  as  charged. 

Denies  that  there  was  any  specific  agreement  between  county 
and  Hamilton,  as  to  lots  eight  and  nine,  other  than  appears  in 
said  exhibits.  Insists  that  Hamilton  should  have  complied  with 
terms  of  sale,  and  taken  a  bond,  or  writing,  as  evidence  of  the 
sale,  which  was  not  done. 

That,  at  the  time  of  sale  to  Morrison,  county  had  no  notice 
of  a  sale  of  those  specific  lots  to  Hamilton  ;  he  not  haviitg  com- 
plied with  the  terms  of  the  sale,  presented  any  certificate  or 
order  to  the  treasury,  etc. 

Denies  that  Hamilton  received  the  lots  for  the  sum  due  him 
from  the  county,  as  charged,  although  he  might  have  so  designed. 

Denies  that  lots  were,  at  the  tim.e  of  the  sale  to  Morton, 
worth  $500  each;  Morton  paid  the  full  value  for  them,  $200. 

That  Hamilton's  claim  to  the  lots  and  the  money  is  barred  by 
lapse  of  time,  more  than  twenty  years  having  accrued  since  the 
sale  to  him.  (Sale  to  Morton,  May  2,  1832;  deed  to  him, 
March  7,  1835  ;  bill  filed  Aug.  9,  1849.) 

Insists  that  the  debt,  if  any  exists,  from  the  county  to  Ham- 
ilton, is  not  assignable,  and  that  complainant  has  no  right  to  sue 
therefor  in  his  own  name. 

The  answer  of  Morrison  admits  the  ownership  of  the  property 
by  the  county,  and  that  it  was  laid  out  into  lots,  as  stated  in  the 
bill.  That  the  county  sold  and  conveyed  to  Morton,  for  ^200, 
as  charged ;  and  denies  all  the  other  allegations  ;  and  insists 
upon  the  lapse  of  time  as  a  defense  against  complainant's  equity. 

The  answer  of  George  Morton  admits  the  ownership  of  the 
county:  that  the  land  was  laid  out  in  lots;  that  lot  (8)  was 
sold  to  him  by  Morrison,  and  the  undivided  half  of  (9)  to  La- 
ville,  and  the  undivided  half  of  said  half  to  Miller  and  Griggs, 
and  undivided  half  was  sold  and  conveyed  to  Peter  W.  Living- 
ston and  Andrew  Corey,  as  charged.  Denies  any  knowledge  of 
other  conveyances. 

Denies  all  the  residue  of  the  charges,  etc.,  and  insists  on  the 
lapse  of  time  as  a  defense. 

The  answer  of  Stephen  Griggs  admits  the  county  owned  the 
land ;  sale   to  Morton,  and  deed   to  him  ;  platting  of  the  town  ; 


542  ,    OTTAWA, 

Bourland  ».  The  County  of  Peoria  et  al. 

the  sale  of  the  lots  by  Morton^  and  all  the  conveyances  except 
that  from  Hamilton  to  complainant. 

Denies  all  the  other  allegations  in  bill,  and  insists  upon  the 
lapse  of  time  as  a  defense. 

Report  filed  May  30th,  1853. 

Same  day  bill  taken  as  confessed,  as  to  all  the  defendants 
except  Morton,  Morrison,  the  county,  and  Griggs,  who  alone  had 
answered. 

The  court ,  on  hearings  dismissed  the  bill. 

Errors  assigned:  1,  Dismissing  complainant's  bill. 

2.  In  not  decreeing  a  conveyance  of  the  lots,  as  prayed  for. 

3.  In  not  rendering  a  decree  in  favor  of  complainant,  for  the 
value  of  the  lots  at  the  time  of  sale  to  complainant,  or  at  time 
of  sale  or  conveyance  to  Morrison,  or  at  the  time  of  filing  the 
bill ;  with  interest. 

The  cause  was  heard  before  Peters,  Judge,  at  March  term, 
1855,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  Appellant. 

Manning  and  Merriman,  for"'AppelIee8, 

ScATES,  J.  As  between  the  county  of  Peoria  and  Hamilton, 
we  have  no  doubt,  from  the  allegations,  exhibits  and  answers, 
that  Hamilton  purchased  and  paid  for  lots  eight  and  nine,  block 
one,  in  controversy.  While  the  entries  do  not  specify  this 
arrangement  particularly,  yet  taking  the  dates  of  the  service  in 
surveying  and  platting  the  town,  the  terms  of  sale  and  payment, 
the  entry  on  the  sale  bock,  the  price,  and  the  allowance  of  the 
order  for  services,  two  days  after,  of  the  exact  price  of  the  lots 
previously  bid  ofl',  and  the  memorandum  as  part  of  the  allow- 
ance, the  county  order  being  receivable  in  full  paymemt,  etc.,  all 
taken  together,  with  the  fact  that  Hamilton  never  called  for  the 
county  order,  etc.,  and  we  can  entertain  no  doubt  that  he  bid  off 
the  two  lots  with  the  view  to  payment  for  his  surveying,  and  that 
such  w*s  the  mutual  understanding  and  arrangement  of  the  par- 
ties. These  several  memarandums  are  a  sufficient  writing  and 
signing  by  the  party  to  be  charged  therewith,  to  take  the  case 
out  of  the  statute  of  frauds,  and  we  think  sufficiently  mutual 
and  certain  in  the  description  of,  and  as  to,  what  property  was 
sold,  to  be  capable  of  a  specific  enforcement  in  a  court  of  equity. 
1  John.  Ch.  R.  274  :  9  Paige  R.  292  ;  3  Yerg.  R.  23  ;  2  Vernon 
R.  416  ;  2  A.  K.  Marsh,  R.  346  ;  4  Cond.  R.  144  ;  2  Sumn.  R. 
293.  We  should  have  no  hesitation  in  so  holding  in  this  case 
and  ordering  the    decree  accordingly,  if  it  were  not  for  inter 
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vening  rights  of  third  persons,  who  claim  to  be  innocent  pur- 
chasers, without  notice.     And  such  they  appear  to  us  to  be. 

To  sustain  them  as  such  however,  we  must  hold  that  the  sale 
'book  kept  of  that  sale  by  the  county  commissioners'  court,  and 
the  order  book  in  which  they  entered  their  official  acts  as  a 
court,  were  not  constructive  notice  of  such  sale  to  subsequent 
purchasers.  The  case  is  strongly  put  too,  that  ministerially  and 
individually,  as  county  commissioners,  the  members  of  the  court 
had  no  power,  under  the  laws,  to  act  in  relation  to  the  surveying, 
platting,  ordering  sales,  fixing  the  terms  and  conditions  of  sale, 
selling  and  conveying  of  the  lands  of  the  county,  in  town  lots 
or  otherwise,  but  that  their  acts,  or  most  of  them,  for  these 
purposes,  must  be  as  a  court,  and  of  their  acts  as  such,  the  law 
required  a  record  to  be  kept.  That  being  required  to  keep,  and 
having  made  and  kept  that  record,  it  is  notice  of  what  it  con- 
tains, in  relation  to  the  title  of  the  county,  to  all  subsequent 
purchasers  of  them.  The  recording  acts  for  the  purposes  of 
information  and  constructive  notice,  have  not  altered  or  abol- 
ished the  rules  of  equity,  in  relation  to  actual  and  constructive 
notice,  by  other  means  than  the  recording  acts.  2  Scam.  R. 
501  ;  4  ibid.  117.  But  while  all  this  is  true,  it  is  also  true, 
that  the  legislature,  and  not  the  court,  must  add,  and  declare 
the  existence  and  effect  of  other  records,  as  constructive  notice 
of  title  and  incumbrance.  Such  effect  is  given  to  judgments, 
by  declaring  a  lien  upon  the  lands  in  the  county,  without  declar- 
ing the  existence  of  such  judgment  to  be  constructive  notice. 
But  it  must  have  such  effect  as  notice,  in  order  to  give  it  effect 
as  a  lien,  and  we  must,  consequently,  so  treat  and  hold  it.  Such, 
too,  is  the  effect  of  the  levy  of  an  attachment  when  followed  by 
a  judgment. 

So,  too,  I  presume,  would  be  the  levy  of  a  Jieri  facias  fi'om 
another  county,  when  levied  before  the  statute  which  required 
tlie  filing  of  such  levy  with  the  circuit  clerk  and  the  recorder, 
and  declared  its  effect  as  notice  to  be  from  such  filing.  These 
orders  of  the  county  court,  and  Ave  may  admit  this  sale  book, 
were  records  ;  but  still  every  matter  of  record  is  not  aistruc- 
tive  notice  of  the  subject  matter  of  it  to  all  strangers.  No  such 
effect  has  been  given  to  these  records  by  the  recording  or  other 
laws  of  the  State,  nor  can  such  effect  be  claimed  for  them,  by 
reason  of  their  afiecting  the  land  like  judgments,  and  such 
mesne  and  final  process  refen'ed  to.  In  tracing  title  to  or 
through  the  county,  as  through  or  from  any  other  vendors,  we 
should  go  to  the  recorder's  books,  and  to  the  judicial  records 
and  levies,  where  evidences  of  conveyances,  contracts,  incum- 
brances and  liens  are  kept  and  to  be  found.  Chouteau  v.  Jones 
et  al..  11  111.  R.   323.     We  conceive  that  the  law  would  no  more 
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require  us  to  search  the  county  records,  for  contracts  or  convey- 
ances of  land,  than  it  would  require  us  to  search  the  private 
'  depository  of  individual  vendors.  It  may  be  true  that  the- 
county  commissioners  could  only  bind  the  county  by  entries  of 
record,  or  by  actual  conveyance,  and  yet  the  place  to  notify  and 
charge  strangers  with  their  acts,  is  the  same  for  them  as  for 
individuals,  and  other  corporations  who  may  be  able  only  to 
bind  themselves  on  the  records  of  their  company.  It  is  need- 
less to  go  into  an  inquiry  as  to  what  acts  of  the  county  commis- 
sioners' court  are  matters  of  record,  and  as  to  whom,  and  to 
what  extent,  they  are  notice.  Persons  may  purchase  of  the 
county,  as  they  do  of  individuals,  at  their  own  hazard,  without 
investigating  their  title,  protecting  themselves  or  not,  by  cove- 
nants ;  and  for  the  purposes  of  defeating  the  purchaser's  title 
from  the  county,  by  constructive  notice  or  otherwise,  the  same 
rules  and  evidences  would  apply  alike  to  all,  according  to  the 
particular  facts  and  circumstances  of  each  individual  case. 

The  county  commissioners  have  been,  since  1819,  empowered 
to  sell  and  convey  the  real  estate  of  the  county.  See  act,  1819, 
p.  238,  Sec.  3.  And  this  power  has  been  continuous.  See  Rev. 
Stat.  1845,  p.  108,  Sec.  26  ;  p.  135,  Sec.  36.  During  the  same 
period^  deeds  and  conveyances  have  been  required  to  be  recorded, 
without  distinction  as  to  the  character  of  the  vendor,  or  grant- 
ors. See  act,  1819,  p.  19,  See.  8,  which  required  them  to  be 
recorded  within  twelve  months.  Purple'S  Real  Estate  Stat. 
460,  Sec.  8,  for  same,  under  act  of  ]8j7.  This  time  was  reduced 
to  six  months  by  act  of  1825,  and  which  was  in  force  when  this 
contract  was  made,  on  10th  July,  1826.  On  the  31st  January, 
1827,  the  recording  act  was  made  to  extend  to,  and  embrace,^ 
"  all  grants,  bargains,  sales,  leases,  releases,  mortgages,  defeas- 
ances, conveyances,  bonds,  contracts,  and  agreements,  of  and 
concerning  any  lands,  tenements  or  hereditaments,  or  whereby 
the  same  be  affected  in  the  law  or  equity ;"  all  of  which  were 
required  to  be  recorded  within  twelve  months,  and  were  adjudged 
void  unless  recorded  before  a  subsequent  conveyance  to  a  bona 
fide  purchaser  or  mortgagee  should  be  recorded.  Purple's  Real 
Est.  Stat.  479,  Sec.  15.  Powers,  letters  of  attorney,  or  agency, 
concerning  the  sale,  etc.,  of  land,  were  required  to  be  j-ecorded. 
Sec.  16.  The  time  was  reduced  again  to  six  months,  as  to  deeds 
and  conveyances,  by  act  of  1829,  ibid,  p.  487,  Sec.  4  ;  Rev. 
Laws,  1833,  p.  135.  Sees.  15,  16. 

By  the  act  of  1833,  Purple's  Real  Est.  Stat.,  489,  Sec.  5,  it 
was  provided  that  after  the  first  of  August  of  that  year,  "all 
deeds  and  other  title papirs,  which  are  required  to  be  recorded, 
shall  take  effect  and  be  in  force  from  and  after  the  time  of  filiao; 


JUNE  TERM,  1855.  545 


Bouriand  v.   The  County  of  Peoria  ct  al. 

the  same  for  record,  and  not  before,  as  to  all  creditors  and  sub- 
sequent purchaseis  without  notice." 

So  stands  ihe  law  now  on  this  subject,  digested  into  chapter 
24,  Rev.  Stat.  1845,  pp.  118  and  1()9,  Sees.  '22,  23,  24  and  28, 
embracing  in  Sec.  20, a  power  in  the  county  commissioners  to 
convey  the  real  estate  of  the  county,  by  executing  "  deeds, 
grants,  conveyances  and  bonds,"  as  a  part  of  the  provisions 
regulating  "  conveyances,"  and  for  recording  the  same.  It  is 
wholly  inadmissible  to  exclude-  the  contracts  and  conveyances 
of  the  county  commissioners,  from  the  operation  of  the  record- 
ing acts,  which  would  be  the  effect  of  holding  the  entry  of  their 
bargains  upon  their  own  records,  as  constructive  notice.  Hamil- 
ton should  have  procured  and  recorded  a  contract  or  deed,  so 
as  to  give  notice  and  prevent  his  title  being  destroyed  by  a  sub- 
sequent sale  or  conveyance.  The  case  oit/W  ilson,  JYichols  Sr  Co. 
V.  Churchill  et  al.^  5  Dana  R.  339,  referred  to  in  support  of  the 
doctrine  of  records  being  notice,  does  not  militate  with,  but 
supports  the  principles  laid  down  by  us  in  reference  to  such 
judicial  records  as  have  become  liens  upon  the  land  by  levy,  or 
of  themselves. 

The  rule  requiring  a  prudent  and  diligent  inquiry  by  persons 
having  such  notice  as  should  put  a  prudent  man  upon  inquiry, 
and  holding  them  to  abide  the  consequences  of  the  facts  and 
circumstances  which  would  have  been  reached  by  making  it,  as 
held  mJVants  etal.  v.  McPhirson^  7  Monroe  R.  599,  andi?ws- 
sell  V.  Pefree,  etc.,  10  B.  Monroe  R.  186,  is  fully  recognized, 
but  it  can  have  no  application  here,  as  there  is  no  proof,  or 
admission  of  notice,  in  the  answers  of  the  subsequent  purchas- 
ers. The  bare  existence  of  these  orders,  on  the  books,  is  all 
that  is  shown.  To  give  them,  any  effect  as  notice,  would  be 
that  of  constructive,  full  notice.  In  the  County  of  La  Salle 
v.  Simmons,  5  Gil.  R.  516,  the  treasurer's  memorandum  book 
of  receipts  of  public  money,  is  not  treated  as  a  record,  though 
it  was  admitted  in  evidence  against  the  county,  because  kept 
under  the  view  and  direction  of  the  commissioners.  In  case  of 
refusal  of  a  decree  for  conveyance,  complainant  asks  the 
alternative  relief,  by  decree  for  value  of  the  land,  or  the  price 
for  which  it  was  re-sold,  or  the  price  his  vendor  paid  the  county, 
and  in  either  case,  with  interest.  We  think  he  is  entitled  to 
the  price  of  the  land  received  by  the  county,  on  the  sale  to 
Morton,  with  interest,  from  the  respective  days  when  paid  to 
the  county  commissioners.  As  they  have  re-sold  these  lots 
after  having  received  payment  for  them  of  Hamilton,  to  inno- 
cent purchasers,  without  notice  of  Hamilton's  equity,  and 
thereby  prevented  him  from  recovering  the  land  itself,  they 
should  be  treated  and  held  as  trustees  of  the  purchase  money, 
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and  be  made  to  account  for  it,  Tvith  interest.  This  would  seem 
to  us  to  be  but  just.  Tne  statute  of  limitations  cannot  avail  as 
a  defense.  Although  equity  will  adopt  the  time  in  analogy  to 
the  rule  at  law,  yet  an  action  of  ejectment  would  not  be  barred, 
nor  would  a  bill  for  specific  performance  between  the  original 
parties.  Angell  on  Limit.  24  to  29.  This  may  not  be  a  direct 
trust,  of  the  kind  not  falling  within  the  statute  of  limitations ; 
but  in  disposing  of  such  a  defense,  as  applicable  to  the  question 
of  refunding  the  purchase  money,  or  returning  the  price  received 
for  the  land  on  re-sale,  we  may  adopt  the  analogy  to  the  bar  of 
an  ejectmemt,  or  bill  for  specific  performance,  as  more  appro- 
priate and  equitable  than  the  action  of  debt  for  the  money, 
which  would  shorten  the  period  of  defense.  But  if  we  date 
the  cause  of  action  from  the  day  of  conveyance,  and  not  of 
sale,  the  bar  is  not  complete  to  debt.  Angell  on  Limitations, 
508  to  615.  The  case  of  Frailey  v.  Langford  et  al.,  1  A.  K. 
Marsh.  R.  362,  difi'ers  only  in  the  fact,  that  here  are  innocent 
purchasers  to  prevent  a  decree  for  specific  performance.  The 
court  there  would  not  apply  a  limitation  under  twenty  years, 
to  a  bill  for  specific  performance.  Such  was  the  time  for  eject- 
ment.     Stewart  v.  Jackson,  ibid.  27,  59, 106,  5U6  :  2  ibid.  570. 

The  sum  to  be  recovered  in  this  case,  is  not  to  be  likened  to 
the  damages  recoverable  for  breach  of  covenant  of  title  and 
seizin  or  breach  of  covenant  against  encumbrances,  (for  which 
see  Sedgw.  on  Dam.  158  to  2o4,)  for  that  might  operate  as  an 
inducement,  or  bounty  to  parties  to  re-sell  land  in  violation  of 
thetr  engagements,  when  by  its  rise,  they  could  repay  the  pm*- 
chase  money,  and  retain  a  large  balance. 

We  think,  where  there  is  no  question  about  a  want  or  failure 
of  title  in  the  vendor,  nor  of  encumbrances,  but  a  wanton  or 
careless  breach  of  contract  by  re-selling  the  same  lands  for  an 
advance,  that  such  vendors  cannot  complain  that  they  are 
treated  as  tinistees  of  the  proceeds  for  the  benefit  of  the  first 
vendee,  and  compelled  to  account  for  them,  with  legal  interest  : 
nor  could  they,  if  compelled  to  pay  more  interest,  when  shown 
to  have  been  received  bv  them  for  the  use  of  the  monev.  See 
Powell  et  al.  v.  Jeffrltn  et  al.,  4  Scam.  R.  390.  (a) 

Decree  reversed,  and  cause  remanded  for  decree  in  conformity 
with  opinion  of  this  court. 

Decree  reversed. 

(c)  Ante.  at).  But  see  Doanvs.  Mauzv,  am.  E.  236;  Redglev  vs.  Clodfelter,  *) 
m.R.195. 
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Thb  People,  upon  the  relation  of  Rees  Morgan,  v.  John 
CURYEA  et  al. 

APPLICATION   FOR  A  MANDAMUS. 

A  mandamus  is  not  a  proper  remedy  to  try  the  question  of  the  location  ol'  a  public 
highway,  as  between  the  public  and  the  landholders  over  whose  land  it  is  to  be 
laid  out!    The  court  has  a  discretion  in  granting  or  refusing  the  writ. 

This  was  an  application  by  Rees  Morgan  for  a  mandamus, 
showing  that  certain  persons  were  duly  elected  and  qualified 
commissioners  of  highways  for  the  town  of  Dayton,  in  La  Salle 
county,  and  that  these  persons,  fearing  they  might  be  made 
liable,  refused  to  open  and  work  certain  public  highway!  in 
said  township.  The  application  then  sets  out  the  time  and  man- 
ner of  the  laying  out  and  opening  of  these  roads,  and  also 
shows  the  obstructions  to  the  working  of  the  same,  and  the 
resistance  thereto. 

Prayer  for  a  mandamus  to  said  commissioners,  commanding 
them  to  proceed  to  discharge  their  duties  by  opening  the  roads. 
The  commissioners  waived  the  issuing  of  an  alternative  man- 
damus. 

Leland,  and  Glover  and  Cook,  for  Relator. 

0.  C.  Gray  and  R.  Stadden,  for  Respondents. 

ScATES,  C.  J.  Granting  the  writ  of  mandamus,  under  many 
circumstances,  where  it  might  be  a  proper  remedy,  is  yet  within 
the  sound  discretion  of  the  court.  People  ex  rel.  Brewster  v. 
Kilduff,  15  111.  R.  501,  502 ;  Tapping  on  Mand.  165, 166.  {a) 

We  look  upon  this  case  as  one  in  which  that  discretion  would 
be  judiciously  and  soundly  exercised  by  a  refusal  of  the  writ. 
From  the  petition,  answers,  and  all  the  circumstances,  we  can- 
not resist  the  impression  being  made  upon  our  minds,  that  there 
may  be,  nor  avoid  the  conclusion  that  there  are,  divers  land- 
holders who  may  have  a  right  and  grounds  to  resist,  and  claims 
for  damages  for  opening  this  highway ;  and  that  by  .this  mode 
of  proceeding,  advantage  will  be  gained  over  them,  by  shielding 
public  officers  from  actions  of  trespass,  when  acting  under  the 
orders  of  this  court  in  opening  the  road  through  private  prop- 
erty, and  so  cut  off  either  the  claim  altogether,  or  that  mode  of 
defending  their  possessions.  Whether  this  be  the  effect  or  not, 
of  issuing  a  writ  in  this  case,  or  whether  such  was  the  design 
or  not,  while  there  are  rights  of  way  still  to  acquire  by  dona- 
tion, purchase  or  condemnation,  we  should  still  withold  an  order 

(a)    Commissioners,  &c.,  vs.  People,  38  III.  R.  ^7. 
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to  actually  open  the  road.  An  application  for  a  writ  to  corape 
the  county  court  to  proceed  to  procure,  by  proper  means,  the 
right  ol:  Avay,  and  cause  the  road  to  be  opened,  might  present 
the  question  as  it  is,  and  in  a  very  diflerent  aspect.  But  a 
mandamus  to  open  the  road  is  not  the  proper  mode  of  ascer- 
taining or  adjusting  land  damages  for  the  public  easement ;  and 
while  it  appears  there  are  such  claims  open,  and  will  be  as- 
serted, we  think  the  proper  course  to  be,  to  leave  the  county 
court  to  proceed  with  and  complete  the  location  by  procuring 
the  right  of  way.  We  must  suppose  they  are  willing  to  do 
what  ought  to  be  done  for  the  public  weal,  as  they  make  no  seri- 
ous objection  to  a  peremptory  writ  to  open  it,  as  asked  in  this 
case.  We  know  not  whether  this  acquiescence  is  through  a  de- 
sire to  avoid  the  payment  of,  or  supersede  the  claim  for,  dama- 
ges by  landholders,  or  whether  they  are  willing  to  condemn  and 
pay  all  that  is  assessed.  But  it  is  enough  ihat  there  may  be 
acts  done  under  the  writ,  if  issued,  that  might  lead  to  action* 
of  trespass,  and  the  writ  be  used  and  made  to  embarrass  the 
parties  in  actions  partly  growing  out  of  obedience  to  it.  I  pre- 
gome  landholders,  not  parties  to  this  proceeding,  could  not  be 
perjudged  of  their  rights  under  it,  yet,  if  defendants  obey  th» 
writ,  by  opening  the  road  through  such  lands,  and  are  sued 
for  their  acts,  they,  it  would  seem,  ought  to  be  protected  in  their 
obedience  to  it,  and  to  allow  such  protection,  would  give  it  the 
effect  of  taking  away  another's  property  without  h.s  consen:,  a 
trial,   orcompeusation.  (a) 

Viewing  the  matter  in  this  light,  the  writ  of  mandamus  will 
be  denied. 

Mandamus  denied. 

{a)    See  CI  ay  burgh  ve.  Chicago,  iolil.  R.  53tj. 


Gideon  W.  Davenport,  Plaintiff  in  Error,  v.  Timoiiiy  Young 
ei  ux.,  Defendants  in  Error. 

lERROR  TO  COOK  COUNTY  COURT  OP  COMMON  PLEAS. 

Whitlock  administered  upon  the  estate  of  Jones;  subsequently  the  le^isIatiTC 
passed  an  act  authorizing  tlie  aduiinistralor  to  sell  the  real  estate  of  Joik  to 
pay  debts,  and  to  reinvest  the  surplus,  with  the  approval  ol  thr  Probate  Ju(  ^e, 
lor  the  benefit  of  the  widow  and  heir.  "Whitlock  was  removed,  and  Paine  the 
husband  of  the  widow  of  Jones,  was  appointed  in  his  stead.  Paine  sold  the  land 
and  his  wile  joined  in  the  conveyance,  which  did  not  recite  the  power  to  .eU, 
nor  that  the  estate  conveyed  belonged  to  decedent,  nor  did  Paine  execute  tas 
administrator.  No  debts  had  been  proved  or  allowed  by  the  Probate  Coi  rt: 
JIfl(1,  that  the  power  was  conferred  lor  the  purpose  of  paying  debts,  and  c-  uld 
not  be  exercised  until  reqired  for  that  purpose :    Held,  further,  that  th«  bond 
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executed  prior  to  the  conveyance,  and  tlie  conveyance,  do  not  purport  on  their 
face  to  transl'cr,  nordo  they  transfer  the  estate  oCJones,  the  decedent. 
The  court  below  had  the  right  to  permit  the  parties  to  show  the  fact  that  the 
decedent  owed  debts  whicli  had  not  been  proven  before  the  Probate  Court. 

The  appellant  claims  title  under  an  act  of  the  legislature  of 
the  State  of  Illinois,  -which  came  in  force  December  0th,  1836, 
entitled  "An  act  authorizing  the  sale  of  the  real  estate  of  D. 
L.  W.  Jones,  deceased,  and  for  other  purposes."  The  act  au- 
thorized the  administrator  of  Jones  to  sell,  at  public  or  private 
sale.. such  of  the  real  estate  of  the  deceased  as  was  situated 
within  this  State  and  the  territory  of  Michigan,  and  appl}"-  the 
proceeds  to  the  liquidation  of  the  debts  of  the  decedent,  and  to 
invest  the  residue  in  some  productive  real  property,  or  public 
securities,  under'  the  advice  and  with  the  consent  of  the  Judge 
of  Probate  of  Cook  county,  for  the  use  and  benefit  of  the  widow 
and  child  of  the  deceased,  in  the  proportions  severally  due  them 
by  law.  It  provided  that  the  administrator,  previous  to  making 
sale  of  the  property,  should  "enter  into  bond  for  the  faithful 
performance  of  the  duties  therein  mentioned,  in  such  penalty 
and  with  such  surety  as  should  be  prescribed  by  the  Judge  of 
Probate  of  Cook  county,  and  with  such  other  conditions  as 
should  be  deemed,  by  said  Judge,  necessary  and  proper  to  be 
inserted  for  the  purpose  of  effectually  securing  to  the  widow 
and  heiress  of  the  deceased,  their  several  portions  of  the  pro- 
ceeds of  the  sale.  And  further  provided,  that  no  sale  should 
be  made,  without  the  written  consent  of  the  widow  should  be 
first  filed  in  the  office  of  said  Judge  of  Probate.  Jones  died 
about  the  19th  day  of  August,  1834,  leaving  the  appellee,  Mrs. 
Young,  his  only  heir.  On  the  13th  day  of  December,  1835,  letters 
of  administration  were  granted  to  James  Whitlock,  who  gave 
bond  for  the  faithEul  performance  of  his  duties,  took  the  usual 
oath,  and  procured  the  appointment  of  appraisers.  On  the  30th 
day  of  December,  1835,  he  applied  to  the  legislature  for  the 
special  act  in  question,  and  the  same  was  passed  by  both  houses, 
but  did  not  become  a  law  until  the  first  day  of  the  next  session, 
for  want  of  the  Governor's  approval.  No  debts  were  proved 
against  the  estate,  and  there  were  no  judgments  against  Jones. 
Whitlock  made  no  inventory,  had  no  appraisal,  rendered  no 
account,  and  did  nothing  further  in  relation  to  the  estate.  In 
the  month  of  October,  1836,  the  widow,  Frances  Jones,  married 
Seth  Paine.  On  the  13th  day  of  April,  1837,  Seth  Paine  ap- 
plied to  the  Probate  Court  of  Cook  county,  for  the  removal  of 
Whitlock,  for  the  reason  that  Whitlock  had  removed  out  of  the 
county,  and  that,  after  having  commenced  upon  the  admmistra- 
tion  of  the  estate,  he  had  neglected  and  refused  to  go  forward 
with  the  settlement  of  the  same,  and  that  he  then  declined  and 
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refused  further  to  act  in  the  matter.  On  the  same  day  the 
Probate  Court  find  the  allegations  of  Paine  to  be  true,  aud 
therefore  revoke  the  letters  of  administro-tion  granted  to  Whit- 
lock.  No  notice  of  this  proceeding  was  given  to  Whitlock. 
On  the  same  day  the  court  granted  letters  of  administration  to 
Paine,  who  gave  bond  and  took  the  usual  oath.  Paine  made  no 
inventory,  had  no  appraisal,  rendered  no  account,  and  did 
nothing  further  until  the  5th  day  of  July,  1847.  On  that  day 
he  made  a  contract  with  Harrison  Newhall,  to  sell  him  the  east 
half  of  north-west  fractional  quarter  section  twenty-eight,  town, 
forty,  range  fourteen  east,  of  which  the  premises  sued  for  are  a 
part,  for  $780,  to  be  paid  $200  cash,  $200  in  one  year  from  date, 
$200  in  two  years  from  date,  and  $180  in  three  years  from 
date,  with  interest,  and  gave  a  contract  for  a  deed  when  the 
payments  should  be  made.  On  the  6th  day  of  July,  1847,  the 
written  consent  of  Mrs.  Paine,  to  the  sale,  was  filed  with  Mah- 
lon  D.  Ogden,  Probate  Justice  Peace,  and,  on  the  same  day,  a 
bond  executed  by  Paine  and  Newhall  to  the  people  of  the  State 
of  Illinois,  for  the  use  of  the  heir  of  D.  L.  W.  Jones,  in  the 
penal  sum  of  $1,600,  dated  July  5th,  1847,  and  conditioned 
that  Paine  should  apply  the  proceeds  of  the  sale  to  the  purposes 
mentioned  in  the  act,  was  filed  with  Ogden,  Probate  Justice 
Peace.  On  the  20th  day  of  December,  1848,  Paine  applies  to 
Thomas  Hoyne,  then  Probate  Justice,  and  files  a  certified  copy 
of  the  act,  and  has  the  same  entered  of  record.  He  then  files 
Mrs.  Paine's  consent  to  the  sale,  and  has  the  Judge  file  and  ap- 
prove of  the  same,  as  of  the  6th  day  of  July,  1847,  nunc  pro 
tunc,  which  consent  and  order  are  entered  of  record.  On  the 
same  day,  he  applies  for  an  order,  nunc  jjro  tunc,  prescribing 
the  amount  of  the  penalty,  the  nature  of  the  security,  and  the 
conditions  of  the  bond  to  be  given.  The  court  find  that  the 
bond  was  given  with  the  consent  and  under  the  direction  of 
Ogden,  Probate  Justice,  previous  to  the  sale,  but  that  the  con- 
sent and  bond  were  not  entered  of  record,  and  therefore  ap- 
prove the  same  nunc  pro  tunc,  and  order  the  approval  and 
bond  to  be  entered  of  record.  No  notice  of  this  nu7ic  pro  tunc 
proceeding  was  given  to  any  one.  On  the  5th  day  of  August, 
1851,  Paine  and  wife  convey  to  Newhall,  in  pursuance  of  the 
contract  made  with  him,  under  whom  the  appellant  claims  title. 
The  appellant  offered  to  show,  by  parol,  that  the  sale  Avas  not 
made  until  after  the  bond  and  Mrs.  Paine's  consent  had  been 
filed  and  approved,  but  the  testimony  was  excluded.  The  title 
of  Mrs.  Young  is  admitted,  unless  the  appellant  can  make  out 
a  title  under  the  above  act  and  proceedings. 

This   cause,  at   April   term,  1854,  was   submitted  to  J.  M. 
Wilson,  Judge  of  the  Cook  County  Court  of  Common  Pleas, 
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without  the  intervention  of  a  jury.     The  coui-t  found  for  the 
plaintiffs  below. 

G.  Manniere  and  E.  S.  Williams,  for  Plaintiff  in  Error. 

C.  Beckwitii,  L.  Trumbull,  and  R.  S.  Blackwell,  for  De- 
fendants in  Error. 

ScATES,  C.  J.  The  only  questions  deemed  important  in  the 
decision  of  this  case,  arc  presented  as  objections  to  the  suffi- 
ciency of  plaintift's  title. 

His  title  was  derived  through  a  purchase  from  Seth  Paine, 
which  is  claimed  to  have  been  made  by  him  as  administrator  de 
bonis  non  of  the  estate  of  D.  L.  W.  Jones,  deceased,  under  and 
by  virtue  of  an  act  of  the  legislature,  which  became  a  law  on 
the  6th  December,  1836. 

The  act  was  passed  upon  the  petition  of  James  Whitlock, 
administrator,  Avho,  however,  did  not  act  under  it.  He  was 
afterwards  removed,  and  Paine,  who  had  intermarried  with  the 
widow  of  Jones,  was  appointed  and  sold. 

We  deem  it  unimportant  to  the  decision,  to  examine,  whetker 
the  office  of  administrator  survived,  and  with  it  the  power  con- 
ferred by  this  act,  as  also  the  question  in  relation  to  filing  the 
widow's  consent,  before  the  sale,  and  the  giving  bond  and  surety, 
as  required  by  the  act.  Waiving  these,  there  are  insuperable 
objections  to  the  title  set  up.  We  shall  confine  ourselves  to 
two  deemed  sufficient. 

The  first  is,  that  the  facts  contemplated  by  the  statute,  upon 
which  the  power  to  sell  depended,  were  not  shown  to  exist ; 
and  second,  the  administrator  never  did  sell  and  convey.  In 
relation  to  the  first,  the  act  authorized  the  administrator  "  to 
sell,  at  public  or  private  sale,  such  of  the  real  estate  of  said 
decedent,  as  is  situated  within  this  Stat«,  and  the  territory  of 
Michigan,  tha  proceeds  whereof,  shall  be  applied  to  the  liquida- 
tion of  the  debts  of  said  decedent,"  and  the  residue  to  be 
invested,  etc.,  for  the  widow  and  heir,  with  the  advice  of  the 
judge  of  probate.  The  supposed  existence  of  debts  to  be  paid, 
and  an  insufficiency  of  personal  assets  to  do  so,  is  the  apparent 
reason  for  granting  this  power,  and  the  object  of  it,  to  raise 
means  to  pay  them.  The  legislature  had  no  constitutional 
power  to  find  and  determine  th«  fact  that  there  were  debts 
owing,  (Zane  et  al.  v.  Dorman^  3  Scam.  R.  238  ;  Edwards  v. 
Pojje  tt  al.,  3  Scam.  R.  470  ;  4  Scam.  R.  134,)  and  could,  there- 
fore, only  grant  power  to  be  exercised,  if,  and  when,  the  fact 
should  be  established  in  due  course  of  administration. (a)  It  could 
not  depend  upon  the  private  knowledge  of  Whitlock  or  Paine, 

(a)     See  Hosier  vs.  Fagan,  iA  \\\.  K. 
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as  administrator,  nor  upon  (heir  will  and  pleasure.  None  have 
been  shown  by  the  probate  records  and  files,  and  none  are, 
therefore,  supposed  to  exist. 

The  court  very  properly  excluded  parol  evidence,  offered  to 
supply  this  Tact.  The  court,  on  the  trial  in  this  suit,  had  no 
power  to  settle,  ascertain,  adjust,  allow  and  sanction  debts 
against  the  estate.  Many  difficult  questions  might  arise,  the 
statute  of  limitation  might  be  a  defense  to  their  allowance,  and 
it  would  be  impossible  in  this  collateral  manner,  to  draw  in 
question  the  settlement  of  that  estate,  even  had  the  court  juris- 
diction. Whether  before  or  after  the  sale  of  the  land,  still  it 
was  essential  to  the  exercise  of  the  power  of  the  sale,  to  establish 
and  have  the  debts  allowed  regularly  before  the  proper  tribunal, 
having  jurisdiction.  How  could  the  judge  of  that  court  sanc- 
tion any  investment  of  a  surplus,  without  having  evidence  o  f 
what  that  surplus  might  be.  The  case  oiDormanw.  Lane,  in 
its  several  visits  to  this  court,  has  met  and  settled  these  points. 
See  1  Gil.  R.  143  ;  13  111.  R.  127. 

Suppose  this  not  to  be  a  naked  power,  but  one  which  would 
survive,  as  being  coupled  with  an  interest  in  the  creditors,  to 
have  payment  of  their  debts  by  its  exercise.  Yet  having  failed 
to  show  that  there  Avere  such  creditors,  it  is  stripped  of  that 
characteristic,  and  would  stand  as  a  naked  power,  as  to  the 
widow  and  heir.  It  is  such  a  power  as  the  law  will  watch  with 
jealousy,  and  the  party  claiming  under  it,  will  be  expected  and 
required  to  show  that  the  contingency  had  happened  or  the  facts 
existed,  upon  which  its  exercise  depended. 

Second :  Both  the  articles  of  agreement  for  the  sale  and  the 
conveyance  itself,  are  made  by  Seth  Paine,  describing  his  iden- 
tity as  administrator,  and  his  wife  joins  in  them  both.  The 
recitals  will  not  help  the  deed.  It  does  not  pui-port  even'to  be 
a  conveyance  of  the  estate  or  interest  of  Jones,  deceased,  but 
that  of  the  grantors.  They  covenant,  warrant  and  defend,  and 
sign  and  seal  for  themselves.  We  must  read,  interpret,  con- 
strue and  understand  the  deed,  by  and  from  its  language  and 
terms.  These  all  appear,  notwithstanding  the  description  and 
recitals,  to  be  the  individual  acts  and  covenants  of  the  granters, 
and  of  their  estate  for  the  benefit  of  the  widow  and  heir  of 
Jones.  It  might  have  presented  a  much  stronger  case,  had  the 
recitals  and  description  of  Paine's  person  or  character,  as 
administrator,  been  omitted  altogether,  and  the  body  of  the 
deed  have  described  the  estate  and  interest  sold  and  conveyed, 
as  that  of  the  estate  of  the  decedent.  I  am  constrained,  by 
terms  and  praseology  of  the  deed,  to  believe  the  intention  was 
to  sell  and  convey  the  land  generally  under  the  power  without 
regard  to  the  debts  of  the  estate,  but  with  a  view  to  benefit  the 
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minor  heir  by  rc-investmcnt.  This  I  gather  from  recitals,  in 
connection  with  the  history  of  the  case  as  disclosed  in  the 
record.  But  in  looking  beyond  the  deed,  this  would  be  very 
doubtful.  But  admitting  it  to  be  so,  no  power  is  conferred  by 
the  act,  upon  the  administrator,  as  such,  to  dispose  of  the  land 
for  the  purpose  alone  of  the  benefit  of  the  widow  and  heir,  or 
its  control  and  management  on  their  account.  His  authority, 
acts  and  duties  in  reference  to  them  and  their  estate  and  inter- 
est, grew  incidentally  out  of  his  power  to  sell  and  pay  the  debts 
as  administrator.  If  his  power  did  not  arise  on  that  account, 
and  for  that  purpose,  he  had  none  to  sell  at  all ;  and  so  we  think 
he  had  not. 

The  objections  to  reading  the  journals  to  establish  a  fact  in 
relation  to  the  petitioner  and  petition,  etc.,  for  the  act,  was 
properly  overruled.  This  court  has  received  them  for  purposes 
connected  with  the  passage  of  the  laws.  Spangler  v.  Jacuby, 
14  LI.  R.  297,  and  authorities  there  referred  to. 

In  pursuance  of  the  agreement  of  the  parties,  this  cause  is 
remanded  for  a  new  trial,  notwithstanding  the  judgment  here,  (a) 

Judgment  ajfirmed. 

(a)     Sequel  of  this  case,  Davidson  vs.  Young,  33  111.  R.  14.5. 


John  Stouffek,  Appellant,  v.  William  Machen,  Appellee. 

APPEAL  FKOM  CARROLL. 

Where  an  answer  to  a  bill  in  chancery  is  required  to  be  made  under  oath,  and  is 
responsive  to  the  allegation  of  the  bill,  it  must  be  received  as  true,  unless  it  is 
disproved  by  evidence  amounting  to  the  testimony  of  two  witnesses. 

The  decree  in  this  case  was  rendered  by  Wilkinson,  Judge, 
at  October  term,  1854,  of  the  Carroll  Circuit  Court. 

B.  C.  Cook,  for  Appellant. 

Caton,  J.  The  bill  in  this  suit  shows  that  the  complainant 
-and  defendant,  as  copartners,  were  engaged  in  the  distillery 
business  in  Pennsylvania.  That  in  pursuance  of  their  agree- 
ment of  copartnership,  the  complainant  kept  the  books  of  the 
concern,  made  the  necessary  advances,  received  and  disposed  of 
the  products  of  the  distillery,  and  that  the  defendant  did  the 
distilling,  for  Avhich  he  was  to  receive  a  certain  stipulated  price 
per  gallon.     Subsequently  the  partnership  was   dissolved,  a  set- 
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tlement  had  between  the  parties,  a  balance  struck,  and  the 
complainant  paid  over  to  the  defendant  the  sum  of  $3,506.41, 
found  to  be  due  him  upon  such  settlement,  as  his  share  of  the 
profits  of  the  concern.  The  bill  then  avers,  that  upon  that  set- 
tlement, a  mistake  was  made  in  stating  the  account,  in  favor  of 
the  defendant  and  against  the  complainant,  to  the  amount  of 
$2,248.40,  by  his  having  neglected  to  charge  the  firm  with 
$4, 568. 80, which  he  had  paid  Machen  for  distilling,  and  prays 
that  the  mistake  may  be  corrected,  and  that  the  defendant  may 
be  decreed  to  refund  to  the  complainant  the  amount  which  was 
thus  paid  to  the  defendant  under  such  mistake.  The  oath  of 
the  defendant  to  his  answer  was  not  waived.  The  defendant 
answered  under  oath,  fully  denying  that  any  mistake  was  made 
in  the  settlement,  but  insisting  that  the  settlement  was  correctly 
made,  and  that  he  only  received  from  the  complainant  what  was 
justly  due  him  upon  such  settlement,  as  his  joint  proportion  of 
the  profits  of  the  business  of  the  copartnership,  and  his  agreed 
compensation  for  making  the  whiskey. 

The  only  question  in  the  case  was  one  of  fact,  and  we  have 
simply  to  determine,  upon  an  examination  of  the  testimony, 
whether  there  is  sufficient  evidence  in  the  record  to  establish 
the  mistake  in  the  settlement  against  the  sworn  answer  of  the 
defendant,  (a) 

It  is  apparent  that  the  question  of  mistake,  in  fact,  depends 
mainly  upon  the  terms  of  the  copartnership  agreement,  which 
was  by  parol,  the  complainant  insisting,  by  his  bill,  that  the 
agreement  was,  that  the  defendant  was  to  be  paid  by  the 
Jir?n  two  cents  per  gallon  for  manufacturing  the  whiskey,  which 
is  denied  by  the  answer,  in  which  the  defendant  insists  that  the 
two  cents  per  gallon  were  to  be  paid  him  by  the  complainant, 
and  not  by  the  firm,  and  hence  the  money  thus  paid  him  by  the 
complainant  for  making  the  whiskey,  was  not,  and  should  not 
properly  have  been,  charged  against  the  firm,  before  striking 
the  balance  of  profits. 

This  evidence  has  been  carefully  examined  by  the  court,  and 
we  agree  with  the  circuit  court,  that  it  is  not  sufficient  to  sus- 
tain the  bill  against  the  answer.  Where  the  answer  is  required 
to  be  under  oath,  so  far  as  it  is  responsive  to  the  bill,  and  fairly 
meets  and  responds  to  the  allegations  of  the  complainant,  it 
must  be  received  as  true,  unless  it  is  disproved  by  evidence 
amounting  to  the  testimony  of  two  witnesses.  (6)  It  is  not  to  be 
denied  that  the  evidence  in  this  case  raises  a  very  strong  pre- 
sumption, that  the  agreement  was  as  alleged  by  the  complainant, 
and  that  a  mistake  was  made  in  that  settlement,  as  is  alleged ; 
and,  perhaps,  it  would  be  sufficient  in  an  action  for  money  had 
and  received,  to  justify  a  jury  in  finding    an   issue  against  the 

{a)     Marplevs.  Scott,  4ini.  R.  61. 

(6)    WiUdey  vs.  Webster,  42  HI.  K.  108. 
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defendant.  But  the  evidence  is  not  of  that  positive  and  conclu- 
sive  character  which  is  required  to  overcome  an  answer  in 
equity.  It  is,  in  fact,  -when  properly  understood,  only  of  a 
circumstantial  and  presumptive  character,  which,  at  the  very 
utmost,  could  not  be  valued  at  more  than  the  positive  testimony 
of  one  witness  ;  and,  to  sustain  his  case,  the  complainant  still 
needs  additional  evidence,  equivalent  to  the  testimony  of  anotker 
witness  swearing  to  the  miitake.  It  is  not  deemed  necessary  or 
advisable  by  the  court,  to  state  the  evidence  in  the  opinion  and 
to  go  through  with  a  review  of  it.  It  would  swell  the  volume 
of  reports,  with  no  benefit  arising  from  it.  Indeed,  our  reports 
are  too  much  incumbered  with  detailed  discussions  of  questions 
of  fact,  which  are  not  at  all  essential  to  the  illustration  of  the 
principle  of  law  involved,  and  which  are  probably  never  read 
after  the  book  is'  bound,  and  which  are  but  a  tax  upon  the  pro- 
fession and  the  public,  without  the  least  possible  benefit  to  any 
one. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Thomas  McGhhi  et  aL,  Appellants,  v.  John  Wright,  Appellee. 

APPEAL  FROM  STEPHENSON. 

Equity  vrill  set  aside  a  patent  in  the  hands  of  parties  having  notice,  which  was 
granted  aganist  the  rights  of  a  pre-emptor  holding  a  junior  patent. 

The  right  of  pre-emption,  which  has  been  adjudicated  by  the  proper  authorities, 
is  final,  and  will  not  be  inquired  into. 

On  the  29th  day  of  July,  A.  D.  1852,  John  Wright  filed,  in 
the  Stephenson  county  Circuit  Court,  his  bill  of  complaint 
against  Thomas  McGhee,  stating,  that  on  the  5th  day  of  Febru- 
ary, Wright  had  made  a  settlement  on  the  west  half  of  the 
south-east  quarter  of  section  twelve,  township  twenty-seven, 
range  seven  east,  in  Stephenson  county.  That  said  settlement 
was  made  in  conformity  with  the  act  of  Congress  of  4th  Sep- 
tember, A.  D.  1841,  entitled  ''An  act  to  appropriate  the  pro- 
ceeds of  the  sales  of  public  lands,  and  to  grant  pre-emption 
rights.  "  That  within  thirty  days  after  said  settlement,  to  wit : 
on  the  14th  day  of  February,  1846,  he  filed  with  the  register 
of  the  land  office  at  Dixon,  a  notice  of  his  intention  to  claim 
said  land  as  a  pre-emption  under  the  provisions  of  said  act  of 
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Congress.  That  -VTitliin  one  year  from  the  date  of  said  settle- 
ment, ho  made  application  at  the  land  office  at  Dixon,  to  prove 
up  his  pre-emption.  That  he  deposited  the  purchase  money  for 
said  laud  '"  in  said  land  office ^^^  and  made  the  necessary  proofs 
to  entitle  him  to  his  pre-emption  right.  That  said  right  of  pre- 
emption "now  duly  decided  in  his  favor,"  the  land  had  been 
entered  in  his  name,  and  a  patent  had  issued  therefor  to  said 
Wright. 

The  bill  further  shows,  that  on  the  10th  day  of  February, 
1846,  Thomas  McGhee,  a  defendant  below,  entered  said  land  at 
private  sale.  That  on  the  1st  day  of  July,  A.  D.  1847,  said 
McGhee  procured  a  patent  from  the  Government  of  the  United 
States  for  said  land  under  his  said  entry.  That  at  the  date  of 
the  issue  of  the  patent  to  McGhee,  Wright  had  perfected  his 
right  to  a  conveyance  of  the  title  for  said  land  to  himself,  and 
that,  in  equity,  the  United  States  had  no  title  to  convey  to  said 
McGhee,  and  that  the  patent  had  erroneously  issued  to  McGhee 
through  mistake.  That,  by  reason  of  the  wrongful  issuing  of 
said  patent  to  McGhee,  he,  Wright,  had  been  hindered  from 
obtaining  his  potent,  and  that  he  did  not  procure  his  patent 
until  January  20th,  1852.  That  previous  to  the  issue  of  the 
patent  to  Wright,  the  entry  of  McGhee  had  been  cancelled  "  as 
made  in  fraud  of  Wright's  pre-emption."  That  McGhee  had 
been  in  possession  of  the  land^ver  since  the  date  of  his  patent, 
;and  was  still  in  possession. 

The  bill  prays  that  the  patent  issued  to  McGhee  may  be  "set 
aside,  cancelled  and  wholly  vacated,"  and  be  delivered  up  to  the 
officers  of  the  court,  and  that  he  may  have  such  other  and  further 
relief,  etc. 

The  oath  of  defendant  to  his  answer  was  waived. 

McGhee  filed  his  answer,  in  which  he  denied  all  the  rights 
and  equities  of  the  said  Wright,  and  admitted  the  entry,  issuing 
of    the  patent  and  possession  of  McGhee. 

Wright  filed  a  general  replication  to  McGhee's  answer. 

On  the  1st  day  of  December,  A,  D.  1853,  Wright  filed  his 
supplemental  bill,  in  which,  after  recapitulating  the  statements 
in  the  original  bill,  he  states,  that  after  the  filing  of  the  original 
bill,  McGhee  had  sold  the  land  in  question  to  Thomas  J.  Turner ; 
that  Turner  had  notice  of  the  suit  pending  between  said  Wright 
and  McGhee,  and  the  nature  of  the  controversy ;  that  he  was 
the  solictor  for  said  McGhee  in  said  suit. 

On  the  30th  day  of  January,  A.  D.  1854,  Turner  answered, 
confessing  that  he  was  the  solicitor  of  McGhee ;  that  he  knew 
of  the  pendency  of  the  suit,  and  the  nature  of  the  controversy  ; 
that  he  had  purchased  the  land  from  McGhee,  as  charged  in  said 
supplemental  bill. 
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The  cause  Avas  heard  at  the  April  term,  A.  D.  1854,  Sheldon, 
Judge,  presiding. 

The  court  rendered  a  decree,  annulling  the  title  of  McGhee 
and  Turner,  requiring  them  to  release  all  their  right  and  title 
to  said  Wright,  and  surrender  up  the  patent,  and  give  possession 
of  the  premises  within  sixty  days,  and  pay  the  costs  of  suit,  to. 
the  rendering  of  which  the  defendant  excepted. 

T.  J.  Turner,  for  Appellants. 

J.  Marsh,  for  Appellee. 

ScATES,  C.  J.  It  would  look  like  an  idle  ceremony  for  courts-, 
or  other  legal  tribunals,  to  sit,  hear  and  adjudicate  upon,  and 
determine  the  rights  of  parties,  if  they  can  afterwards  have  no 
remedy  to  recover  or  enforce  those  rights.  McGhee  hc.yi.ig 
entered  the  land  before  Wright's  pre-emption  was  allowed,  and 
having  also  obtained  the  oldest  patent,  if  the  eldest  entry  and 
patent  are  good  in  ejectment  at  law  against  Wright's  junior 
entry  and  patent,  although  founded  upon  a  pre-emption,  it  would 
be  of  very  little  benefit  to  Wright  to  have  his  claim  allowed, 
unless  a  court  of  equity  will  interfere,  and  compel  McGhee  and 
those  claiming  under  him,  with  notice,  to  surrender  the  elder 
title  to  the  equitable  owner.  But  the  party  is  not  remediless, 
for  equity  will  aid  him  by  compelling  one  having  such  a  legal 
advantage  over  him  to  surrender  it.  Such  is  the  case  before  us. 
Although  McGhee's  entry  and  patent  are  older  than  Wright's 
entry,  yet,  that  entry  being  predicated  upon  a  pre-emption  claim, 
older  than,  and  overreaching  McGhee's  entry,  when  allowed, 
will  reach  back  to  the  date  of  the  claim,  in  equity,  and  entitle 
the  party  to  relief  against  the  other's  legal  advantage.  He  is, 
therefore,  entitled  to  have  his  title  quieted,  and  this  cloud  over 
it  removed.  We  do  not  conceive  the  objection  to  this  decree 
for  a  conveyance,  without  a  special  prayer  for  it,  well  founded* 
The  specific  relief  granted  by  the  decree,  falls  clearly  within 
the  cese  made  in  the  bill,  and  the  general  prayer  for  relief  upon 
that  case,  (a) 

We  can  looli  no  further  into  the  question,  as  the  to  right  of 
pre-emption  in  Wright  in  this  case,  than  to  ascertain  that  he 
had  preferred  and  pursued  his  claim  for  one  before  the  proper, 
competent  tribunal,  having  jurisdiction  to  hear,  adjudicate  and 
determine  upon  it,  and  that  his  claim  and  right  thereto  had 
been  allowed.  All  this  appears  by  competent  testimony  in  this 
record.  The  question  is  become  res  adjudicaia  between  the 
parties,  and  is  final  and  canclusive  in  this  court.  Such  are  the 
repeated  decisions  of  the  courts  and  ministerial    officers  of  the 

(a)  Bruner  vs.  Marlowe,  3  Scam.   R.  339. 
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United  States,  and  of  the  courts  of  this  and  many  other  States. 
This  court  has  already  said  it  would  be  an  useless  ceremony  to 
intimate  an  opinion  unon  a  question,  which  it  has  no  power  to 
decide.  Gray  v.  McCanee,  14  111.  R.  344  :  Bennett  v, Farrcr^ 
et  al.^  2  Gil.  R.  598  ;  Lessee  Hicky  et  at.  v.  Steward,  3  Hew. 
T.  S.  R.  761 ;  Wilcox  v.  McConndl,  13  Pet.  R.  511  ;  1  Pet. 
R.  340,666,  668;  2  Public  Land  Laws  U.  S.,  Nos.  85,  93, 
99,  140  ;  Dickinson  v.  Broiun,  9  Smeed  and  Marsh.  R.  130  ; 
Mitchell  V.  Cobb,  13  Ala.  R.  137  ;  Lewis  v.  Lewis,  9  Mo.  R. 
183  ;   Cunningham  v.  Ashley,  7  Eng.  Ark.  R.  296. 

The  principle  is  too  well  settled  by  authority  to  admit  of 
further  discussion,  nor  need  I  refer  to  more  authoritities  in  sup- 
port of  it. 

Decree  affirmed. 


Galena  and   Chicago  Union   R.  R.    Company,  Appellant,  v. 
Albert  R.  Fay,  Appellee. 


APPEAL  FROM  KANE. 


The  principles  of  the  case  of  Galena  Rail  Road  Company  v  .  Tarwood,  in  fifteenth 
Illinois  Reports,  examined  and  approved. 

The  doctrine  in  relation  to  the  mutual  negligence  of  parties,  in  causing  an  ftijury, 
as  aflecting  the  right  of  the  parties  to  recover  therefor,  is  applicable  to  passen- 
gers carried  upon  rail  roads. 

A  passenger  takes  all  the  risks  incident  to  the  mode  of  travel,  and  the  character  of 
the  means  of  conveyance  which  he  selects;  but  the  care,  vigilance  and  skill  of 
the  parties  furnishing  the  conveyance,  should  be  adapted  to  it  ;  the  carrier 
and  the  passenger  owing  reciprocal  duties  each  to  the  other. 

The  conduct  of  passengers  on  a  rail  road,  on  the  happening  of  an'accident, though 
not  in  the  presence  of  a  party  who  is  injured,  may  be  given  in  proof,  to  show 
how  the  apparent  danger  impressed  others. 

"Where  a  proper  foundation  has  been  laid  for  it,  a  witness  may  be  inquired  of  as 
to  vvluxt  another  witness  stated  in  relerence  to  his  own  conduct,  and  that  of 
the  plaintiti",  just  prior  to  an  accident,  for  the  purpose  of  impeaching  the  wit- 
ness by  showing  a  contr.adiction  to  his  previous  answer. 

A  carrier  of  passengers  is  not  an  insurer  against  all  accidents,  but  is  liable  only 
for  the  want  of  a  suitable  degree  of  care,  diligence  and  skill. 

If  a  passenger  on  a  railroad  car  is  guilty  of  negligence,  by  unnecessarily  expos- 
ing himself  to  danger,  by  wrestling  or  scuffling  on  thecars^  or  by  imprudently 
and  unnecessarily  passing  from  one  car  to  another  while  the  cars  are  in  motion, 
and  received  an  injury,  and  his  carelessness  or  imprudence  has  contributed 
in  any  way  to  produce  the  injury,  he  cannot  recover  for  it. 

If  a  passenger  by  a  railroad  car  imprudently  and  carelessly  exposes  himself  to 
danger,  by  scuffling  or  playing,  and  is  injured  while  being  transported  on  the 
cars,  and  his  imprudence  or  carelessness  has  in  any  way  contributed  to  produce 
the  injury,  he  cannot  recover  for  it;  nor  is  it  necessary  that  the  imprudence  or 
carelessness  of  the  passenger  should  be  restricted  to  the  moment  of  the  accident. 
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If  a  passenger  who  is  being  conveyed  on  a  rail  road  car  is  guilty  of  a  want  of 
reasonable  care,  and  his  want  of  such  care  concurs  with  that  of  the  rail  road 
company  in  producing  an  injury  to  him,  he  cannot  recover  for  it. 

A  rail  road  company, in  an  action  brought  by  a  passenger  who  leaped  from  » 
car  when  an  accident  occurred,  to  recover  for  injuries,  may  show  that  the 
injury  resulted  from  the  carelessness  or  culpable  negligence  of  the  passenger, 
prior  to  the  accident. 

A  passenger  who  seeks  redress  Irom  a  carrier,  for  an  injury,  must  show  not  only 
tJiat  the  injury  to  him  was  the  result  of  the  carelessness  or  negligence  of  the 
carrier,  but  also  that  himself  was  without  fault  in  producing  the  injury;  and 
the  burthen  of  proof  is  on  him,  not  only  to  show  that  the  carrier  was  negligent, 
but  that  himself  was  not  guilty  of  negligence. 

Carriers  are  not  bound  to  answer  for  all  the  lower  degrees  of  carelessness  and 
negligence  on  the  part  of  passengers  carried  by  them,  short  of  recklessness  or 
carelessness. 


This  was  an  action  on  the  case  for  personal  injuries.  Cause 
tried  at  Maj  term,  1854,  of  Kane  Circuit  Court,  before  Hon.  B. 
S.  Morris  and  a  jury.     Verdict  for  plaintiff  for  $2,500. 

The  testimony  shows,  that  in  the  month  of  August,  Fay,  with 
two  others,  got  on  plaintiffs'  cars  at  Elgin  to  ride  to  Clinton,  a 
distance  of  some  three  miles.  The  train  consisted  of  the  loco- 
motive and  tender,  then  a  baggage  car,  next  a  second  class  car, 
and,  behind  all,  a  first  class  car.  When  the  defendant  and  bis 
companions  presented  themselves  to  ride,  they  were  told  by  the 
conductor  of  the  train,  "that  the  passenger  car  was  full,  and 
they  must,  or  had  better,  get  into  the  baggage  car."  They 
thereupon  went  into  the  baggage  car.  Soon  after  the  cars  left 
Elgin,  the  defendant  and  his  companions  commenced  playing 
and  scuffling  ;  it  was  warm  weather,  and  they  pulled  up  each 
other's  shirts.  From  Elgin,  about  one  and  a  half  miles,  was 
T  rail,  then  there  was  the  flat,  or  strap  rail.  Soon  after  the 
train  came  upon  the  strap  rail,  the  hind  trucks  of  the  second 
class  car,  and  the  forward  trucks  of  the  first  class  car,  were 
thrown  from  the  track,  by  a  snake-head,  probably.  The  speed 
of  the  train  had  slackened  upon  coming  upon  the  strap  rail,  and 
it  was  running  at  the  time  at  a  safe  and  proper  rate  of  speed. 
The  brakes  were  put  down,  and  the  train  stopped  as  soon  as 
possible.  The  baggage  car  was  not  off  the  track ^  nor  in  any 
danger.  Just  before  this  accident,  the  defendant  had  chased 
one  of  his  companions  out  of  the  baggage  car  into  the  second 
class  car,  and  he  was  in  the  second  class  car,  or  upon  the  plat- 
form, at  the  time,  and  he  jumped  from  the  car  to  the  ground 
and  received  the  injuries  complained  of.  At  the  time  he  jumped, 
the  cars  were  moving  at  a  slow  rate  of  speed,  say  three  to  four 
miles  per  hour.  The  defendant's  companions  and  two  others, 
(who  were  not  regular  passengers,  and  who  were  upon  the  plat- 
forms of  cars,)  also  jumped  off,  and  one  of  defendant's  com- 
panions (Yarwood)  was  injured  by  so  doing.  No  other  person 
was  injui'ed.      Those  remaining  in  the  cars  were  not  injured. 
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There  were  two  other  persons  in  baggage  car,  who  remained 
there,  and  experienced  no  difficulty  or  injury  in  so  re- 
maining. 

This  part  oi:  the  road  was  recently  repaired,  and  in  very  good 
order.  It  was  passed  over  daily,  and  generally  after  each  train, 
by  persons  whose  duty  it  was  to  keep  it  in  repair.  The  acci- 
dent occurred  about  4  o'clock  P.  M.,  and  one  train  had  passed 
over  between  the  examination  and  this  train.  That  this  was  a& 
good  as  any  flat  railroad,  and  was   well  graveled  and  balasted. 

On  the  trial  these  questions  were  asked  one  of  the  witnesses, 
(Charles  B.  Wells,)  who  was  in  the  first  class  car,  by  Fay's 
counsel : 

"  What  was  the  conduct  of  the  passengers  in  the  first  class  car, 
if  any,  indicating  that  there  was  or  was  not  alarm  among 
them'r"  Also,  "What  exclamations,  if  any,  were  made  by 
passengers  in  first  class  car,  indicating  alarm  ?"  These  ques- 
tions were  each  objected  to,  but  objections  overruled,  and  ex- 
ceptions taken.  The  witness's  ansAver  to  the  first  was,  "  There 
was  a  general  rising  of  passengers  and  catching  hold  of  seats, 
and  of  one  another  ;  there  was  a  rush  towards  the  aisle  ;  besides 
this,  there  was  but  little  movement  among  them."  To  the  sec- 
ond he  answered,  that  "  There  was  a  general  screaming  of  the 
ladies,  asking  what  they  could  do  ?"  The  doors  of  the  first 
class  car  were  closed,  and  the  defendant  was  not  in  at  all. 

Lewis  H.  Yarwood,  who  was  a  witness  for  Fay,  swore  that  he 
did  not  tell  Wiggins,  or  Brewer,  on  the  cars,  that  they  (himself 
and  companions)  had  been  having  a  refi;ular  tear.  John  S. 
Brewer,  a  witness  for  plaintifis,  was  asked  by  plaintiffs'  counsel 
this  question  :  "  Did  Yarwood,  upon  coming  into  the  first  clas 
passenger  car,  state  to  you,  or  to  Capt.  Wiggins,  in  your  pres- 
ence, "  We  have  been  having  a  regular  tear  .?"  To  which  the 
court  sustained  an  objection,  and  exception  was  taken. 

William  H.  Wiggins,  the  conductor  of  the  train,  was  asked 
ths  following  questions  by  Fay's  counsel : 

"  State  what  effect  the  motion  of  the  second  class  car,  Avhen 
ofi"  the  track,  would  in  your  opinion,  produce  upon  the  minds  of 
the  average  of  mankind  in  the  cars,  as  to  whether  it  would  or 
would  not  produce  alarm,  and  to  Avhat  extent,  if  any  ?"  The 
question  was  objected  to,  and  objection  overruled  by  court,  and 
excepted  to.  The  witness  answered,  "  I  think  it  would  excite 
and  alarm  the  passengers." 

The  plaintifl'  below  rested  his  case,  without  giving  any  evi- 
dence of  the  condition  of  the  road.  The  defendants  below 
followed  the  example  ;  a,nd  then  the  court  allowed  Nay  to  ex- 
amine witnesses  upon  that  subject.  This  was  objected  to,  and 
exceptions  taken. 
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The  defendants  in  the  court  below,  asked  the  court  to  give  the 
following  instructions  : 

Third.  That  the  defendants,  as  common  carriers  of  passen- 
gers, are  not  insurers  against  all  accidents,  but  are  liable  only 
for  the  want  of  such  care,  diligence  and  skill,  as  is  characteris- 
tic of  cautious  persons  ;  and,  if  the  defendants  exercised  sueh 
care  and  diligence  in  the  transportation  of  the  plaintiff,  then  the 
plaintiff  cannot  recover. 

Fifth.  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff, while  on  his  passage  from  Elgin  to  Clinton,  was  guilty  of 
carelessness,  and  unnecessarily  exposing  himself  to  danger,  by 
wrestling  or  scuffling  on  the  cars,  or  by  imprudently  and  unnec- 
essarily passing  from  one  car  to  another  while  the  cars  were  in 
motion,  and  that  such  carelessness  or  imprudence  contributed  in 
any  way  to  produce  the  injury,  then  the  plaintiff  cannot  recover. 

Sixth.  If  the  jury  believe,  fi'om  the  evidence,  that  the  plaint- 
iff, while  on  defendants'  cars,  imprudently  and  carelessly  ex- 
posed himself  to  danger,  by  scuffling  or  playing,  and  that  the 
injury  to  him  was  the  result  of  such  careleSsSftc^s  or  JDiprudencCy 
or  that  such  carelessness  or  imprudence  in  any  way  contributed 
to  produce  the  injury,  then  the  plaintiff  cannot  recover,  even 
though  the  jury  may  believe  that  the  defendants  have  also  been 
guilty  of  negligence. 

Seventh.  If  the  jury  shall  believe,  from  the  evidence,  that 
the  plaintiff  Was  guilty  of  any  want  of  reasonable  care,  while 
a  passenger  upon  the  defendants'  cars,  and  that  such,  his  want 
of  care,  concurred  with  the  negligence  of  the  defendant  in  pro- 
Ciucing  the  injury,  then  the  plaintiff  cannot  recover. 

Eighth.  That  the  plaintiff,  before  he  can  recover  in  this  action, 
must  show,  not  only  that  the  injury  to  him  was  the  result  of  the 
carelessness  or  negligence  of  the  defendants,  but  also  that  he 
himself  was  without  fault  in  producing  said  injury. 

Ninth.  That  the  plaintiff  cannot  recover  unless  the  jury  shall 
believe  that  he  exercised  proper  care  and  circumspection  while 
on  his  passage  from  Elgin  to  Clinton  ^  and  that  the  defendants 
were  guilty  of  negligence,  from  which  the  injury  resulted,  and 
the  burden  of  proof  is  upon  the  plaintiff,  not  only  to  show  that 
the  defendants  were  negligent,  but  that  he  himself  was  not  guilty 
of  negligence. 

Eleventh.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  leaped  fi'om  the  cars  of  the  defendants,  under  circum- 
stances that  would  not  have  justified  such  an  act  on  the  part  of 
a  prudent,  careful  man,  and  that  the  injury  was  the  result  of 
such  leaping,  then  the  plaintiff  cannot  recover. 

Twelfth.    If   the  jury   believe,  from   the   evidence,  that   the 
plaintiff  leaped  from  the  defendants '  baggage  car,  while  said 
36 
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car,  and  the  locomotive  and  tender  vrere  upon  the  track,  and 
while  the  cars  were  moving  slowly,  these  are  facts  from  which 
the  jury  may  presume  that  the  plaintiff  was  guilty  of  impru- 
dence and  carelessness  in  leaping  from  said  cars. 

Thirteenth.  If  the  jury  shall  believe,  from  the  evidence,  that 
the  plaintiff  [without  reasonable  cause,  rashly]  leaped  from  the 
cars  of  the  defendants,  when  he  was  in  no  peril,  and  leaped 
carelessly  and  recklessly,  and  that  his  careless  and  reckless 
manner  of  jumping  contributed  to  produce  [caused]  the  injury, 
then  the  plaintiff  cannot  recover. 

The  court  refused  to  give  all  the  foregoing  instructions,  as 
asked;  but  gave  the  last  (thirteenth)  with  these  amendments, 
by  inserting  between  the  words  "  plaintiff ,' and  "leaped"  in 
the  second  line,  these  words,  "without  reasonable  cause  rash- 
ly," as  in  brackets,  and  by  striking  out  the  words  "  contributed 
to  produce,"  and  inserting  instead  the  word  "caused,"  as  in 
brackets. 

The  court  was  also  asked  by  the  defendants  below  to  give  the 
following  instruction  : 

Fifteenth.  If  the  jury  believe,  from  the  evidence,  that  pre- 
vious to  taking  passage  on  the  defendants'  cars,  at  the  depot  in 
Elgin,  the  plaintiff  was  directed  by  the  conductor  to  take  his 
place  in  the  baggage  car,  because  there  was  no  room  for  him  in 
the  first  class  passenger  car,  and  that  the  plaintiff  did  go  into 
said  baggage  car  at  the  time  of  starting,  and  Avhilst  on  the  way 
from  Elgin  to  Clinton  he  left  said  car,  without  any  reasonable 
cause,  and  passed,  carelessly  [and  recklessly,]  from  one  car  to 
another,  and  that  the  injury  to  the  plaintiff  happened  in  conse- 
quence [of  his  leaving  the  car  so  assigned  to  him,  and,  without 
reasonable  cause,  leaped  from  the  cars,  whereby  he  was  injured,] 
then  the  plaintiff  cannot  recover. 

The  court  refused  to  give  said  instruction,  but  amended  it  by 
inserting  the  words  in  brackets,  and  gave  it. 

The  defendants  below  also  asked  the  court  to  give  the  follow- 
ing instructions  : 

Sixteenth.  That  the  plaintiff  must  prove  his  cause  as  stated 
in  his  declaration,  and  if  the  jury  shall  not  believe  that  the  car 
in  which  the  plaintiff  was  riding,  in  his  passage  from  Elgin  to 
Clinton,  and  immediately  previous  to  the  plaintiff's  leaping 
from  the  car,  was  thrown  off  the  track  by  the  negligence  of  the 
defendants,  and  was  proceeding  over  the  ties,  and  was  tossed 
about  so  that  the  plaintiff's  life  or  limbs  were  in  great  peril,  or 
that  the  said  plaintiff's  life  or  limbs  were  there  or  then  greatly 
jeoparded  and  endangered  by  remaining  in  the  cars,  then  the 
plaintiff  cannot  recover. 
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Seventeenth.  If  the  jury  believe,  from  the  evidence,  that  the 
injury  to  the  plaintiff,  complained  of  in  this  action,  was  the 
result  of  the  negligence  or  want  of  care  of  both  the  plaintiff 
and  the  defendants,  the  jury  should  find  for  the  defendants. 

Which  the  court  refused  to  give. 

The  court  was  also  asked  to  instruct  the  jury  : 

Eighteenth.  If  the  jury  believe,  from  the  evidence,  that  Fay 
did  not  hear  whatever  noise  there  might  have  been  in  the  pas- 
senger car,  when  the  same  ran  off  the  track,  then  the  jury  should 
disregard  the  evidence  of  such  noise  as  influencing  the  conduct 
of  Fay. 

Which  the  court  refused  to  give  as  asked,  but  gave  by  adding 
thereto  these  words:  "otherwise  than  showing  the  reasonable- 
ness of  his  fear  of  danger.  " 

Also  the  following  instruction : 

Ninteenth.  The  plaintiff,  as  passenger  upon  defendants'  rail 
road,  must  be  presumed  to  have  taken  upon  himself  the  risks 
necessarily  incident  to  the  mode  of  travel  which  he  adopted, 
and  if,  without  fault  of  the  defendants,  or  by  a  concurrence  of 
the  fault,  negligence  or  Avant  of  care  of  both  plaintiff  and 
defendants,  the  plaintiff  was  injured,  the  jury  should  find  for 
defendants. 

Which  the  court  refused  to  give. 

The  court  also  gave  the  following,  of  his  own  motion,  in  place 
of  number  seven. 

Twentieth.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  guilty  of  a  want  of  reasonable  care  at  the  time  the 
accident  happened,  or,  without  reasonable  care,  or  apprehension 
of  danger,  rashly  leaped  from  the  cars,  by  which  he  was  injured, 
he  ought  not  to  recover,  although  the  defendants'  negligence 
contributed  to  the  injury  in  such  case. 

And  the  followirg,  in  the  place  of  number  sixteen  : 

Twenty-first.  But  the  court  states  that  the  plaintiff  must 
prove  his  case  as  stated,  in  some  one  of  the  counts  in  his  declara- 
tion to  the  satisfaction  of  the  jury,  before  the  jury  ought  to 
find  in  his  favor. 

Defendants  below  excepted  to  each  of  the  above  refusals  and 
amendments,  qualifications  and  substitutes. 

The  court,  at  the  request  of  the  plaintiff  below,  then  gave  the 
following  instructions  : 

Fourth.  If  the  jury  believe,  from  the  evidence,  that  the  cai-s 
of  the  defendants,  while  carrying  the  plaintiff  as  a  passenger 
from  Elgin  to  Clinton,  were  run  or  thrown  off  the  track,  that 
fact  is  prima  facie  evidence  of  a  neglect  or  disregard  of  their 
duties  as  common  carriers,  and  in  such  cases  it  devolves  upon 
them  to  prove  that  there  was  no  neglect   or  disregard   of  their 


564  OTTAWA, 

Galena  and  Chicago  Union  R.  R.  Co.  «.  Fay. 

duty,  but  that  the  running  off  resulted  from  a  cause  which  no 
human  care,  foresight  or  skill  could  prevent. 

Fifth.  If  the  jury  believe,  from  the  evidence,  that  the  rail 
road  track  was  out  of  order  and  repair,  and  that  the  cars,  in 
in  consequence  thereof,  were  thrown  off  the  track,  and  that  while 
thus  off  and  in  violent  motion,  the  plaintiff  had  reasonable 
grounds  to  apprehend  danger  to  his  life  or  limbs,  if  he  continued 
in  the  car,  and  that  to  escape  from  the  supposed  danger  he 
jumped  off  the  car,  and  thereby  received  the  injury  he  complains 
of,  then  the  defendants  are  liable,  though  it  may  now  appear 
that  if  he  had  remained  in  the  cars  he  would  have  been  safe  ; 
the  law  in  such  cases  proceeds  upon  the  principle  that  when 
danger  comes  suddenly  upon  a  passenger,  he  may  not  be  suffi- 
ciently self-possessed  to  know  in  what  way  to  act,  and  then  the 
carrier  is  answerable  for  the  injury  resulting  therefrom. 

Sixth.  If  the  jury  believe,  from  the  evidence,  that  the  motion 
of  the  cars,  while  oft'  the  track,  the  excitement  among  the 
passengers,  the  place  as  to  danger  where  the  cars  were  off",  and 
all  the  circumstances  connected  with  them,  generated  by  their 
running  off,  would  have  produced  in  the  mind  of  any  man  of 
ordinary  firmness  and  prudence,  such  fear  of  injury  as  to  induce 
him  to  leap  from  the  cars  for  safety,  then  the  plaintiff,  in  law 
was  justified  in  jumping  from  the  cars  in  such  a  case,  and  that 
fact  is  no  bar  to  his  recovery. 

Eighth.  On  the  question  whether  there  was  such  apparent 
danger  as  would  have  caused  fear  in  the  minds  of  the  average 
of  mankind  similarly  situated,  the  jury  are  not  bound  by  the 
opinion  expressed  by  witnesses  ;  the  jury  are  also  to  judge  from 
the  circumstances  proven,  and  their  own  personal  knowledge  of 
human  nature,  and  should  adopt  so  much  of  the  opinion  of  a 
witness  as  meets  the  approbation  and  judgment  of  the  jury,  and 
no  more. 

Ninth.  The  prudence  and  due  care  required  of  the  common 
carrier,  by  law,  is  of  the  highest  order;  the  utmost  possible 
skill,  care,  diligence  and  watchfulness,  to  the  safety  of  the  pas- 
sengers, and  in  this  sense,  the  words  "  due  care,  etc.,^''  as  men- 
tioned in  the  defendants'  instructions,  is  intended.  The  pru- 
dence required  of  the  passenger,  is  simply  such  as  ordinary 
men  usually  exercise  in  like  circumstances,  and  if  the  jury 
believe  from  the  evidence,  that  by  reason  of  the  omission  or 
neglect  of  the  defendants  or  any  one  of  their  servants,  the  cars 
were  thrown  off  the  the  track  while  under  way,  and  the  plaintiff 
was  therby  put  in  danger,  and,  to  save  himself,  leaped  from 
the  car,  and  thus  received  the  injury,  the  defendants  cannot 
excuse  themselves  from  responsibility  by  reason  of  any  act  of 
the  plaintiff,  unless  they  show  first,  that  such  act  helped  to  pro- 
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ducc  the  injury,  and  secondly,  that  such  act  was  so  imprudent, 
rash  or  heedless,  that  the  exercise  of  such  prudence  as  the 
average  of  mankind  possess,  -would  have  prevented  the  plaintiff 
from  doing  the  act. 

Tenth..  The  defendants  having  admitted  to  be  common  car- 
riers for  hire,  they  [are  and  were]  at  the  time,  bound  to  use 
the  utmost  care,  and  foresight  and  diligence  in  providing  of  safe, 
sufficient  and  suitable  conveyance,  in  order  to  prevent  those 
injuries  which  human  care,  diligence  and  foresight  could  guard 
against,  and  if  the  plaintiff's  injury  happened  by  reason  of  a 
defect  in  the  road  of  defendants,  which  might  have  been  dis- 
covered and  prevented  by  a  careful  and  thorough  investigation 
thereof  immediately  after  the  eastern  train  had  passed,  and 
before  the  train  coming  east  with  the  plaintiff  ran  over  the 
.same  track  going  east,  then  such  accident  must  or  ou^ht  to  be 
ascribed  to  the  negligence  of   the  defendants  or  their  f.er/ants. 

But  if  the  jury  believe  the  accident  did  arise  from  a  hidden 
defect  of  road,  which  no  human  care,  skill,  foresight,  or 
careful  and  prior  examination  of  the  road,  at  the  point  where 
the  accident  happened,  could  have  discovered,  and  which  could 
not  be  guarded  against  by  the  exercise  of  a  sound  judgment 
and  a  vigilant  foresight,  then  the  defendants  are  not  liable.  On 
the  other  hand,  if  the  injury  was  the  result  of  the  slightest 
neglect  of  the  defendants  or  their  servants,  then  they  are  liable 
therefor,  unless  the  jury  further  believe,  from  the  evidence,  that 
the  plaintiff's  act  of  jumping  from  the  car  was  rash,  and  without 
reasonable  grounds  of  fear  of  injury  by  remaining  in  the  car 
any  longer. 

To  the  giving  of  which  instructions  defendants  below  excepted. 
The  court  overruled  defendants'  motion  for  a  new  trial,  and 
appellants  excepted. 

The  first  three  counts  in  narrative  allege  that  " /Ae  car^^  in 
which  the  plaintiff  took  passage,  was  off  the  track,  etc.  etc. 

The  fourth  count  alleges  that  it  became  unsafe  for  the  plaintiff 
to  remain  in  f/ie  car  in  which  he  took  passage,  etc.  etc.  That 
lie  was  therein  and  in  great  peril,  etc.,  and  jumped  to  the 
ground  from  that  car  to  save  himself,  etc. 

The  following  instructions  were  given  by  the  court  below,  at 
the  request  of  the  defendants,  or  in  lieu  of  instructions  asked  by 
them  : 

No.  1.  That  if  the  jury  shall  believe,  from  the  evidence, 
that  the  injury  to  the  plaintiff  in  this  suit,  happened  to  him  by 
mere  accident,  without  fault  on  the  part  of  defendants,  then  the 
plaintiff  cannot  recover. 

No.  2.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
defendants  exercised  due  care,  diligence  and  skill,  in  the  preser- 
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vation  and  repair  of  their  track,  and  in  managing  and  operat- 
ing their  road  the  time  of  the  accident,  and  that  the  accident 
could  not  have  been  prevented  by  the  use  of "  such  care,  dili- 
gence and  skill,  then  the  plaintiff  cannot  recover  in  this  action. 

No.  3.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
injury  to  the  plaintiff  was  the  result  of  an  accident  which  could 
not  be  avoided  by  the  exercise  of  due  care  and  skill,  in  the 
preparation  and  management  of  their  means  of  conveyance  on 
the  part  of  the  defendants,  the  plaintiff  cannot  recover. 

No.  4.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  guilty  of  a  want  of  reasonable  care  at  the  time 
the  accident  happened,  or  without  reasonable  cause  or  appre- 
hension of  danger,  rashly  leaped  from  the  cars,  by  which  he  was 
injured,  he  ought  not  to  recover,  although  the  defendants'  negli- 
gence contributed  to  the  injury  in  such  case. 

Instruction  No.  4  was  given  by  the  court,  in  lieu  of  the  one 
marked  7,  asked  by  appellants. 

No.  5.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
plaintiff  leaped  from  the  car  of  the  defendants,  under  a  rash  and 
undue  apprehension  of  danger,  when  in  reality  there  was  no 
danger,  and  that  the  injury  was  the  result  of  such  leaping,  then 
the  plaintiff  cannot  recover. 

No.  6.     If  the  jury  shall  believe,  from  the  evidence,  that  the 
paintiff,  without  reasonable  cause,  rashly  leaped  from  the  car 
of  the  defenadnts  when  he  was  m  no  peril,  and  leaped  carelessly 
and  recklessly,   and  that  his  careless,  reckless  manner  of  jump- ' 
ing,  caused  the  injury,  then  the  plaintiff  cannot  recover. 

Instruction  No.  6  was  given  by  the  court,  in  lieu  of  one 
marked  13,  asked  by  appellants. 

No.  7.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
plaintiff  leaped  from  the  car  of  the  defendants  while  it  was 
moving  slowly  in  a  place  where  there  was  no  danger  of  the  car 
being  upset  or  injured,  under  a  rash  and  undue  apprehension  of 
danger,  when  in  reality  he  was  in  no  danger,  and  that  the  injury 
was  caused  by  such  leaping,  they  must  find  for  the  defendants, 
even  though  the  plaintiff,  at  the  time,  really  thought  himself  in 
danger,  andltaped  to  the  ground  to  save  himself  from  harm. 

No.  8.  If  the  jury  believe,  from  the  evidence,  that  previous 
to  taking  passage  in  the  defendants'  cars  at  the  depot  in  Elgin,  the 
plaintiff  was  directed  by  the  conductor  to  take  his  place  in  the 
baggage  car,  because  there  was  not  room  for  him  in  the  first 
class  passenger  car,  and  that  the  plaintiff  did  go  into  said  bag- 
gage car  at  the  time  of  starting,  and  whilst  on  the  way  from 
Elgin  to  Clinton,  he  left  said  car  without  any  reasonable  cause, 
and  passed  carelessly  and  recklessly  from  one  car  to  another, 
and  that  the  injury  to  the  plaintiff  happened  in  consequence  of 
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his  so  leaving  the  car  so  assigned  to  him,  and  without  reasonable 
cause,  leaped  from  the  cars,  whereby  he  was  injured,  then  the 
plaintiff  cannot  recover. 

Instruction  No.  8  Avas  given  by  the  court  in  lieu  of  one 
offered  by  defendants,  marked  15. 

No.  9.  But  the  court  states  that  the  plaintiff  must  prove 
his  case,  as  stated  in  some  one  of  the  counts  in  his  declaration 
to  the  satisfaction  of  the  jui'y,  before  the  jury  ought  to  find  in 
his  favor. 

Instruction  No.  9  was  given  by  the  court  in  lieu  of  one  offered 
by  defendants,  marked  16. 

No.  10.  If  the  jury  believe,  from  the  evidence,  that  Fay  did 
not  hear  whatever  noise  there  might  have  been  in  the  passen- 
ger car  when  the  same  run  ofi"  the  track,  then  the  jury  should 
disregard  the  evidence  of  such  noise  as  influencing  the  conduct 
of  Fay,  otherwise  than  showing  the  reasonableness  of  his  fear 
of  danger. 

No.  10  was  given  by  the  court  in  lieu  of  one  marked  18. 

E.  Peck  and  J.  F.  Farnsworth,  for  Appellants. 

T.  S.  Dickey  and  S.  Wilcox,  for  Appellee. 

ScATES,  C.  J.  As  the  injury  happened  at  the  same  time,  and 
the  facts  are  so  much  like  those  in  the  same  plaintiffs  against  L. 
H.  Yarwoodbeforeus,  in  15  111.  R.  168,(a)as  to  involve  the  same 
principles  of  law,  we  have  again  carefully  examined  the  princi- 
ples there  laid  down,  and  fully  approve  them,  believing  them 
sustained  by  settled  adjudications  and  text  writers.  It  is  ob- 
jected that  the  doctrine  in  relation  to  the  mutual  negligence  of 
the  parties  causing  the  injury,  is  not  applicable  to  carriers  of 
passengers  by  railroad,  and  should  not  be  applied  as  in  that 
case.  To  our  mind,  there  is  no  apparent  ground  or  reason  for 
distinction  or  difference.  The  degree  of  responsibility  and  care 
between  goods,  or  inanimate  things,  and  reasonable  beings  hav- 
ing volition,  is  found  in  the  difference  between  property  and 
persons,  and  is  not  referable  at  all  to  modes  of  conveyance.  I 
know  of  no  case  making  any  distinction.  As  to  the  latter, 
Jutice  McLean  well  remarks,  in  3IcKin7iey  v.  A^eii,  1  McLean 
R.  550,  that  "  we  are  surrounded  with  dangers  at  home  and 
abroad,  and  they  are  greater  when  we  travel  than  while  wc 
remain  stationary.  In  some  modes  of  traveling  these  dangers 
are  greater  than  in  others.  They  may  be  greater  on  water  than 
on  land ;  on  a  fast  line  of  stages  than  on  a  slow  one  ;  and  every 
passenger  must  make  up  his  mind  to  meet  the  risks  incident  to 
the  mode  of   travel  he   adopts,  which  cannot  be  avoided  by  the 

(a)    See  notes  to  that  case. 
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utmost  degree  of  care  and  skill  in  the  preparation  and  manage- 
ment of  the  means  of  conveyance.  This  .is  the  only  guaranty 
given  by  the  proprietor  of  the  line."  If  one  will  take  passage 
in  a  balloon,  he  should  liot  expect  or  require  the  conductor  to 
insure  his  life,  limb,  or  safe  passage,  nor  to  do  more  than  exert 
the  greatest  degree  of  care,  with  competent  skill  in  that  mode 
of  sailing.  Nor  can  passengers,  by  steam  power,  either  in 
boats  or  on  railroads,  expect  the  same  degree  of  security  that 
they  would  enjoy  by  wagons,  canal  packets,  or  stage  coaches. 
The  degrees  cf  cjire,  vigilance  and  skill  are  the  highest,  and  the 
responsibility  is  for  the  least  neglect  known  to  the  law  short  of 
insurance.  And  these,  in  their  application,  have  respect  to  the 
particular  mode  of  travel  or  transportation  offered.  The  care, 
vigilance  and  skill  must  be  adapted  to  the  motive  power  and 
means.  A  servant  well  qualified  to  steer  a  boat  or  manage  a 
team,  might  be  totally  unfit  to  manage  steam,  or  regulate  the 
running  of  a  boat  or  locomotive.  The  means  should  be  reason- 
ably adapted  to  the  end,  and  the  care  and  skill  to  the  use  of 
the  means,  whether  of  one  or  another  mode  of  transportation. 
These  differences  we  recognize  as  within  the  rule  of  diligence. 
But  while  the  care,  skill  and  diligence  are  judged  of  in  refer- 
ence to  what  is  required  by  the  dangerousness  of  the  particular 
mode,  we  can  see  no  propriety  or  justice  in  relaxing  from  a 
proportionate  care  on  the  part  of  passengers,  according  to  the  in- 
creased hazards  of  the  mode  of  transportation  adopted  by  them. 
This  is  surely  reasonable,  and  must  continue  to  be  a  reciprocal 
duty  to  carriers  by  railroad.     See  13  Barb.   S.  C.  R.  14. 

Upon  the  evidence,  contradictory  as  it  is,  we  shall  not  inter- 
fere with  the  verdict.  Upon  the  question  of  a  special  passage 
in  the  baggage  car,  the  evidence  in  the  case,  unlike  the  case  of 
Yarwood  referred  to,  is  conflicting.  The  jury  were  judges  of 
what  was  before  them,  and  they  have  settled  the  facts,  under 
instructions. 

The  conduct  and  exclamations  of  passengers  in  the  cars  were 
not  improperly  admittted,  as  tending  to  show  how  the  circum- 
stances of  apparent  danger  impressed  every  one,  and,  to  some 
degree,  explain  defendant's  conduct,  and  vindicate  it  from  rash- 
ness and  imprudence  from  undue  alarm.  It  is  impossible  for  a 
witness  to  convey  such  scenes  to  the  mind,  and  their  effect  and 
influence  upon  it.  Such  general  conduct,  with  the  exclamations 
involuntarily  thrown  out  by  appearances  of  imminent  peril,  may 
be  regarded  as  a  part  of  the  res  gesice  for  this  purpose. 

A  proper  foundation  for  asking  Brewer  for  the  statement  of 
Yarwood  had  been  laid,  by  the  preliminary  question  to,  and 
answer  of  Yarwood,  for  the  purposes  of  impeachment.  The 
matter  was    relevant,  as  tending    to  show  a  contradiction,  and 
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the  time  and  place,  and  persons  connected  with  the  conversa- 
tion or  statement,  were  certain  and  specific.  Brewer  was  the  , 
person,  and  it  vras  on  the  cars,  just  before  the  accident.  All 
the  pre-requisites,  laid  down  by  Mr.  Greenleaf,  are  found  in 
the  questions  put  to  and  answered  by  Yarwood.  I  Greenl. 
Ev.,  Sec.  462.  The  question  should  have  been  allovred,  and 
answered  by  Brewer. 

The  first  part  of  the  third  instruction  asked  by  plaintiffs  in 
error,  we  again  sanction  as  correct,  but  the  latter  part  we  will 
again  repeat,  as  we  said  in  15  111.  469,  "  is  too  narrow,  and 
does  not  express  the  full  degree  of  plaintiffs'  liability  as  common 
carriers  of  passengers."  We  see  no  propriety  in  attempting 
new  definitions,  or  departing  from  the  common  and  well  under- 
stood terms,  for  expressing  the  degrees  of  both  diligence  and 
negligence.  When  parties  persist  in  attempts  to  use  new  and 
indefinite  expressions,  we  cannot  but  be  strongly  impressed  with 
the  belief  that  the  usual  ones  do  not  suit  their  purpose.  The 
care  and  diligence  of  ''cautious"  persons,  is  indefinite,  uncer- 
tain, and  no  two  minds  would  agree  as  to  the  degree  indicated. 

The  fifth,  sixth  and  seventh  instructions,  asked  by  appellants, 
were  fair  statements  of  the  law,  and  should  have  been  given. 
Number  four,  given  in  lieu  of  number  seven,  is  too  restrictive. 
It  confines  the  want  of  reasonable  care  to  the  moment  of  the 
accident,  and  excludes  all  consideration  of  a  previous  want  of 
care  ;  at  least,  so  we  understand  it.  Now  the  leap  at  the  moment 
taken,  and  under  the  circumstances,  might  have  been  prudent 
and  defensible,  and  yet  a  previous  want  of  care,  or  culpable 
negligence,  may  have  brought  him  unto  the  situation,  to  make  it 
necessary  and  justifiable.  Previous  acts  of  appellants,  and  want 
of  care,  diligence  and  skill  in  building,  equipping,  running, 
repairing  and  operating  the  road  up  to  the  moment  of  the  acci- 
dent, so  far  as  they  tended  to  show  culpable  negligence  in  the 
alleged  injury,  were  proper  subjects  of  inquiry,  and  might  be 
embraced  within  instructions.  So,  in  like  manner,  they  have  a 
right  to  show  that  the  injury  was  the  consequence  or  result  of 
defendant's  want  of  care  or  culpable  negligence  at  any  time,  or 
that  such  negligence  contributed  to  produce  it.  Suppose  he 
should  have  done  an  act  hours  before,  cr  miles  distant,  from  the 
time  and  place  of  the  injury,  which  contributed  to  it,  can  this 
be  separated  and  excluded  from  our  consideration.  Suppose  he 
had  carelessly  placed  articles  upon  the  platforms  of  the  cars, 
liable  to  be  shaken  off  and  across  the  track,  and  they  were  care- 
lessly suffered  by  the  servants  of  the  company  to  remain  until 
thrown  under  the  wheels,  and  the  cars  be  thrown  off  the  track 
thereby,  would  a  justifiable  leap,  after  the  necessity  occurred, 
exculpate   his    previous    carelessness,  although   he   might   show 
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theirs  ?  Giving  such  instructions  does  n.ot  depend  upon  the  suffi- 
ciency of  the  evidence  offered,  but  upon  the  fact  that  there  is 
evidence  tending  to  establish  the  fact  alleged.  Hare  there  was 
evidence  to  that  point  in  the  defense,  and  the  court  should  have 
instructed  the  jury  of  its  legal  consequences  upon  defendant's 
rights,  in  case  they  believed  such  negligence  proven  upon  him. 
This  was  fully  discussed  and  settled  in  principle  in  15  111.  R. 
468,  and  \)i\Q  Aurora  Branch  R.  R.  Co.  v.  Grimes,  13  111.  R. 
585.  This  last  case  has  also  settled  the  principle  contained  in 
the  eighth  and  ninth  instructions  asked,  and  is  fortified  by  the 
case  of  Haring  v.  JV.  Y.  and  Erie  R.  R.  Co.,  13  Barb.  S.  C. 
R.  14,  and  Moore  v.  Abbott,  32  Maine  R.  49  ;  Angell  on  Carr., 
Sec.  556,  557. 

These  instructions  were  proper  and  should  have  been  given. 

After  a  caref id  consideration  of  the  eleventh  and  twelfth  in- 
structions, we  are  unable  to  detect  any  substantial  objection  to 
them,  and  think  they  should  have  been  given. 

The  thirteenth  and  fifteenth  were  proper,  and  should  have- 
been  given.  We  think  the  modifications  given  by  the  court  iii 
lieu  of  those  asked,  have  expressed  too  strong  a  degree  of  care- 
lessness.  It  is  enough  in  law  to  constitute  a  defense,  that  the 
negligence  and  carelessness  caused  or  contributed  to  the  injury 
complained  of.  Where  these  are  shown,  courts  and  juries  can- 
not ad.just  their  degrees  and  guage  their  effects,  nor  will  the  law 
hold  carriers  to  answer  for  all  the  lower  degrees,  until  they 
ammount  to  rashness  and  recklessness.  This  would  add  to  the 
highest  degree  of  care,  imposed  by  law  upon  carriers,  an  addi- 
tional responsibility  for  the  negligence  and  carelessness  of  pas- 
sengers short  of  gross  negligence.  But  such  is  not  the  law,  and 
we  cannot  sanction  instructions  so  stating  it ;  nor  shall  we  here 
undertake  to  say  how  slight  a  degree  will  destroy  the  right  of 
reparation. 

The  ninth,  given  in  lieu  of  the  sixteenth  asked,  was  proper. 

The  sixteenth  belongs  to  a  class  condemned  by  this  court  in 
15  111.  referred  to  and  is  properly  modified  in  number  twenty- 
one. 

The  seventeenth  and  nineteenth  should  have  been  given.  The 
eighteenth  was  properly  modified. 

The  degrees  of  care  of  the  plaintiffs,  and  negligence  of  de- 
fendant, as  presented  in  the  ninth  and  tenth  instructions  given 
for  defendant  here,  are  not  accurately  presented.  The  "  utmost 
possible  care, "  and  "  slightest  neglect,"  are  superlative  terms, 
unsafe  and  improper  to  be  indulged  in,  as  expressive  of  the  re- 
quirements of  the  law,  while  it  requires,  at  the  same  time,  the 
highest  degree  of  the  one,  and  charges  for  slight  neglect.  So, 
for  the  other  party,  prudence,  "  simply  such  as  ordinary  men 
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usually   exercise,"  is  very    indefinite,  and    ma}''  fix  no  rule  or 
standard  at  all  in  law. 

As  the  cause  must  bc  again  tried,  Ave  have  examined  and  dis- 
cussed these  instructions  in  detail,  numerous  as  they  are,  in  the 
sincere  hope  to  present  what  we  regard  as  the  settled  principles 
of  law,  applicable  to  such  injuries. 

We  can  but  think  the  principles  all  plain,  and  easily  to  bo 
understood  as  laid  down  in  the  decisions  of  courts  ;  and  if  these 
were  plainly  and  fairly  drawn  out  into  instructions,  without  em- 
bellishments of  superlatives,  or  garnishment  of  partial  state- 
ments of  facts,  juries  would  easily  comprehend  the  mutual 
duties  and  liabilities  of  the  parties,  and  adjust  their  rights. 

Carriers  of  passengers  are  not  insurers  of  life,  limb,  or 
against  loss,  damage  or  injury,  as  carriers  of  goods  are,  except 
for  acts  of  Providence  or  the  public  enemy ;  but  they  are  re- 
quired to  use  the  highest  degree  of  care,  diligence,  vigilance 
and  skill  in  the  selection  of  materials,  construction  of  their 
vehicles,  and  other  means  of  transportation,  and  for  their  con- 
duct and  management,  repairs  and , preservation  of  them,  with  ay 
view  to  the  comfort,  safety  and  transportation  of  passengers  and 
their  baggage ;  and  they  are  liable  for  slight  neglect  or  care- 
lessness in  any  of  these  particulars,  qualified,  however,  by  the 
reciprocal  duty  of  the  passenger,  that  his  want  of  ordinary 
care  does  not  cause  or  contribute  to  produce  the  injury,  (a) 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


Skinner,  J.     I  am  unable  to  concur  in  all  the  conclusions  and 
reasoning  of  the  foregoing  opinion. 

(a)  C.  B.  and  Q.  R.  R.  vs.  Hazzard,  26  ni.  R.  376;  111.  C.  R.  vs.  Summers, 38  m.  R. 
'242;  Cox  vs.  Brackett,  41  Id.  222;  Ante.  198  and  notes;  G.  andC.  U.  R.  R.  Co.  vs. 
Yarwood,  1.5  lU.  R.  469. 
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M.  Laflik  V.  Herrington  et  al. 

Tlie  following  dissenting  opiuion  of  Chief  Justice  Scates,  was  notreceiv- 
ed  bj'  the  reporter  in  time  for  publication  in  its  appropriate  place.  See  the  case. 
a?ite,  page  301. 

Scates,  C.  J.  I  am  unable  to  concur  -witli  the  court  upon  one 
point  alone,  and  tliat  is  this  :  payment  of  taxes  under  the  statute 
of  limitations.  I  think  the  proof  of  payment  sufficient  under 
the  statute,  to  enable  the  plaintiff  to  defend  his  possession 
under  it. 

By  the  evidence,  I  understand  that  BroAvn  sold  one  acre  to 
Best,  in  June,  1846,  of  which  he  soon  after  took  possession, 
under  a  bond  title,  and  has  continued  in  possession  ever  since. 
That  upon  full  payment,  he  received  a  deed,  dated  August  3, 
1847.  The  acre  was  located  by  metes  and  bounds,  in  the 
south-east  corner  of  the  tract,  listed  and  assessed  as  a  thirteen 
acre  tract.  He  neglected  to  pay  the  city  taxes  upon  this  acre 
for  1846,  and  the  state  and  county  taxes  of  1847,  for  which  it 
"vvas  sold  in  1847.  It  is  for  this  non-payment  of  the  amount  of 
taxes  due  upon  this  acre,  described  and  included  in  the  assess- 
ment, as  a  thirteen  acre  tract  to  Brown,  that  is  allowed  to  defeat 
the  claim  and  defense  set  up  under  the  statute.  Treason  thus,  in 
relation  to  these  facts.  Brown  had  owned,  listed  and  paid  taxes 
upon  the  whole  tract.  In  1846,  he  sold,  by  a  particular  boundary, 
one  acre,  and  the  evidence  was  placed  upon  the  records  required 
to  be  kept  for  the  purpose  of  exhibiting  title.  The  assessor,  with- 
out informing  himself  of  the  ownership,  lists  the  property  as 
theretofore,  thus  charging  Brown's  tract  with  an  acre  which  did 
not  belong  to  him.  Brown  does  not  appear  to  have  known  of  this 
mistake,  until  called  on  for  payment  of  taxes.  He  then  pays  as 
much  of  the  whole  taxes  as  his  proportion  of  the  listed  tract  bears 
to  the  whole,  and  takes  a  receipt,  describing  the  payment  to  be 
twelve-thirteenths  of  the  whole.  This  is  all  that  is  due  upon  what 
he  owned,  and  his  ownership  is  in  severalty,  and  not  an  undivided 
interest.  I  will  admit  that  the  description  of  the  tract  would 
make  it  an  undivided  interest,  as  it  stood  upon  the  tax  books, 
and  inserted  in  the  receipt,  and  technically,  would  make  the  pay- 
ment apply  to  twelve-thirteenths  of  what  was  due  upon  the  one 
acre,  as  upon  the  twelve,  and  so  leave,  technically,  one-thir- 
teenth still  due  and  chargeable  in  common  upon  the  whole  tract. 
But  I  am  unwilling,  and  do  not  feel  authorized,  and  justified,  to 
defeat  the  object  of  the  statute  in  its  protection  of  those  who 
have  substantially,  fairly  and  honestly,  brought  themselves  within 
its  terms  and  meaning,  by  paymg  to  the  government  promptly. 
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all  tlicy  owe  on  all  they  own,  by  a  technical  disquisition  of  princi- 
ples and  distinctions,  little  known  or  observed  by  the  great  mass 
of  landholders.     It  is  enough  that  Brown  only  owned  twelve  acres 
of  the  tract  as  described  on  the  list ;  that  he  owned  that  quantity 
in  severalty,  and  paid  that  proportion  of  the  amount  of  the  tax 
assessed  and  due  upon  the  whole.     This  was  all  the  State  could 
ask  or  demand  of  him.     The  error  in  the  assessment,  by  including 
another's  land  in  the  same   description  with  his,  whether  from 
carelessness  or  ignorance,  will  not    make  him  debtor  for  more 
than  he  owns,  nor  should  it  be  allowed  to  prejudice  his  rights. 
His   own  carelessness  in  taking  a  receipt,  perpetuating  that  error 
and  misdescription,  having  injured  or  misled  no   one  thereby, 
should  not  be  permitted  to  work  a  forfeiture  of  his  rights,  or  an 
assumption  or   admission  of  his  liability  for  the  taxes.     I  must 
believe,  that   in  all  business  transactions   between  man  and  man, 
this  payment,  under  the  facts  in  this  record,   would  have  been 
received  and  held  as  applicable  to  the  amount  really  due  from 
Brown,  and  a  full  discharge  of  himself  and  the  lien  on  his  land. 
Nor  can  I  perceive  any  reason  or  distinction,  why  the  same  should 
not  apply  to  a  transaction  with    the  State.     Had  the  collector 
levied  upon  Brown's  personal  property,  for  the  balance  due  on 
this  tract,  I  feel  well  satisfied,  that  any,  and  this  court  would, 
upon  this  proof,  determine  the  controversy  in  his  favor,  upon  the 
ground  of    payment  of    all  that  was  due  for  his  taxes  on  the 
twelve  acres.     If  so,  the  payment  of  the  taxes  upon  the  twelve 
acres,  has  been  shown  in  the  record,  for  seven  consecutive  years, 
and  this  is  sufficient,  so  far  as  these  acts   are  required,  to  rely 
upon  the  statute. 

Having  presented  my  views  of  the  facts  in  relation  to  the 
bona  fide  and  substantial  compliance  with  the  statute,  by  the 
payment  of  the  taxes  properly  due  upon  this  tract  in  con- 
troversy, and  chargeable  upon  Brown,  I  do  not  design  any 
further  discussion  of  this  or  other  questions  in  the  record. 
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ABANDONMENT. 

1.  Upon  a  uiarlne  risk ,  the  insured  may  claim  as  for  a  total  loss ,  when  the  vessel 
is  so  much  damaged  by  any  of  the  perils  insured  apainst,  that  the  damage  or 
the  cost  of  repairs  is  fifty  per  cent,  of  the  value.     Norton  v.  Lex.  Ins.  Co.  235. 

2.  To  recover  as  for  a  total  technical  loss,  when  the  thing  remains  in  specie,  the 
owner  must,  within  a  reasonable  time  after  he  is  informed  of  the  disaster,  for. 
mally  abandon  the  thing  insured,  giving  notice  of  the  facts  connected  with  it, 
and  the  condition  of  the  property.     Und.  235. 

?>.  If  this  abandonment  is  accepted,  the  piroperty  then  belongs  to  the  insurer, 
and  his  liability  is  the  same  as  if  the  property  were  destroyed.  If  not  accept- 
ed, if  the  facts  authorize  an  abandonment,  the  same  consequences  will  follow. 
Subsequent  events  cannot  defeat  a  right  of  recovery.     Ihid.  235. 

4.  The  facts  existing  atth^  time,  must  determine  the  right  to  abandon,  and  with 
a  vessel,  this  right  exists  when  the  cost  of  restoring  her  in  an  equally  good 
condition,  exceeds  tifty  per  cent,  of  the  value.  The  owner  must  abandon  be- 
fore the  repairs  are  made.     Hid.  235. 

.6.  The  right  to  abandon  must  be  determined  by  the  judgment  of  experts,  applied 
to  the  condition  of  the  vessel  at  the  time  of  the  abandonment ;  and,  although 
the  cost  of  saving  and  repairing  the  vessel  after  her  abandonment,  may  be  less 
than  fifty  per  cent.,  yet,  ifatthe  time,  the  facts  apparentlyjustitied  an  abandon- 
ment, it  will  be  good.    I  hid.  235, 

6.  If  the  underwriter,  after  an  abandonment,  take  possession  of,  and  repair  the 
vessel,  and  return  her  within  a  reasonable  time,  at  a  cost  less  than  tifty  per 
cent.,  the  assured  can  refuse  to  receive  her,     Hnd.  235. 

7.  If,  after  an  abandonment,  the  underwriter  take  possession  of  the  vessel,  al- 
though he  do  so  under  protest,  and  get  her  off  arid  repair  her,  no  matter  at  how 
small  or  great  a  cost,  it  is  an  acceptance  of  the  abandonment,  if  he  do  not  rec- 
tum her  in  a  reasonable  time,     Ihid.  235. 

8.  If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  insured  is 
not  bound  to  take  her  back,     Ihid.  23b. 

9.  Where  a  policy  declares  that  the  insured  shall  not  have  the  right  to  abandon, 
until  it  shall  be  agcertaimd  that  the  recovery  and  repairing  of  the  vessel  is  im- 
practicable, the  court  has  the  right  to  construe  and  explain  the  contract,  and 
may  instruct  the  jury  so  as  to  explain  its  true  meaning.     Ihid,  235. 

10.  The  owners  of  a  vessel  are  not  bound  to  receive  her  from  the  underwriters, 
if  in  repairs,  her  capacity  was  materially  lessened  ;  she  must  be  made  as  good 
as  she  was  before.    Ihid.  235. 

.1 1.  A  prompt  notice  of  the  abandonment  should  be  given,  that  the  under^vriters 
may  save  what  they  can  of  the  vessel ;  but  if  the  delay  in  giving  notice  does  not 
work  any  injurv  to  them,  a  greater  delay  in  giving  it  may  be  excused,  Ihid. 
235. 

ABATEMENT, 

1,  In  a  plea  of  abatement,  which  traverses  the  affidavit  upon  which  an  attacU- 
ment  issued,  oyer  of  the  affidavit  need  not  be  craved,     Eddy  v.  Brady,  306. 

3.  The  affidavit  is  the  foundation  of  the  suit,  and  is  a  part  of  the  record.  Ibid. 
306, 
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3.  Where  an  affidavit  for  an  attachment  states  that  the  defendant  left  the  State, 
Avith  an  intention  to  remove  his  ettects,  to  defraud  creditors,  a  plea  in  abate- 
ment which  traverses  the  affidavit,  is  not  double.     Hid.  306. 

4.  The  judgment  for  the  defendant  in  a  plea  in  abatement,  whether  it  be  on  an 
issue  of  iTict  or  law,  is  that  the  writ  be  quashed.     Ilnd.  306. 

t).  After  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court  cannot 

grant  leave  to  reply  to  the  plea.     Hid.  306. 
6.  Where  one  of  two  promissors  of  a  note  is  sued,  and  it  does  not  appear  on  the 

face  of  the  declaration,  or  other  pleading  of  the  plaintifl",  that  the  other  prora- 

issor  is  living,  the  error  Qannot  be  taken  advantage  of  at  the  trial,  but  must 

be  pleaded  iu  abatement.     Thompson  y.  Strain,  369. 


ACKNOWLEDGEMENT. 

See  Recording  Acts. 
ACTION. 

1.  An  action  will  lie  for  money  tortiously  taken  by  force,  even  where  it  has 
passed  out  of  the  hands  of  the  tortfeasor  before  action  brought.  McDonald 
V.  Brown,  32. 

2.  A.  sold  B.  a  marefor  $70,  and  B.  was  to  sell  her  in  the  fall,  and  if  shebrought 
less  than  that  sum,  A.  was  to  make  good  the  deficit;  A\nthout  the  fault  of  B. 
the  mare  became  worthless;  he  tendered  the  mai'e  to  A. ,  and  demanded  a  re- 
payment of  the  price  paid  for  her':  He'd,  that  A.  could  recover,  as  so  much 
money  paid  upon  a  consideration  that  had  wholly  failed.     Steele  v.  Holhs,  59 

3.  An  action  of  debt  may  be  maintained  upon  an  instrument  under  seal  for  a  sum 
certain,  payable  to  a  specified  person,  and  at  a  certain  time,  although  it  states 
the  consideration  for  which  it  was  given ,  without  alleging  or  proving  such  con- 
sideration. Such  statement  does  not  change  the  character  of  the  instrument. 
JVashw  Ndsh,  79. 

4.  If  a  count  possesses  all  the  attributes  of  a  count  In  debt,  commencing  and 
concluding  as  such,  but  uses  the  word  "  promised  "  instead  of  the  word 
"agreed, ' '  it  will  not  be  regarded  as  in  assumpsit.     Smith  v.   Wehh,  lOo. 

5.  Where  a  day  which  follows  the  performance  of  the  consideration  is  named 
for  the  payment  of  money,  an  action  will  not  lie  for  the  money  before  per- 
formance.  'Dunn  V.  Moore  et  al.  151. 

6.  A, joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instrument, 
and  his  surety,  who  binds  himself  by  a  writing  not  under  seal.  Turruy  v.  Penn 
et  al.  485. 

7.  If  a  covenant  be  joint,  suit  must  be  brought  by  those  having  the  legal  inter- 
ests, and  jointly  or  severally,  as  it  is  held  by  them.     Buchier  v.  Hamilton,  487. 

8.  Where  a  party  has  contracted  tor  land,  and  made  payment  upon  it,  he  may 
recover  back  what  he  has  paid,  with  interest,  if  his  vender  has  put  it  out  of 
his  power  to  perfonn  his  contract,  by  having  sold  the  land  to  another.  Huvi 
v.  Denny,  492. 

ADMINISTEATOli      ADMINISTRATION. 


1.  Heirs  ajjpearing  before  the  county  court,  by  their  guardian,  to  contest  the 
validity  of  claims  against  the  estate  of  their  ancestor,  should  defend  in  the 
name  of  the  administrator;  and  an  appeal  to  the  circuit  court,  if  taken  by  the 
opposite  party,  should  bring  the  administrator  only  into  that  court,  and  the 
heirs  may  equally  contest  there.     Mot  singer  v.   Wolf,  71. 

2.  Upon  a  default,  assessment  of  damages  and  judgment  in  the  circuit  court,  the 
heirs  cannot  complain  of  the  assessment  in  this  court,  unless  there  is  a  bill  of 
exceptions  showing  all  the  evidence  upon  the  inquiry  of  damages.  IHi.  71. 

3.  When  the  administrator  proceeded  regularly  in  the  performance  of  his  duties, 
and  the  Judge  of  Probate  certified,  on  the  30th  of  May,  1837,  that  he  had  settled 
the  estate  of  his  decedent,  but  omitted  to  enter  the  proceedings  of  record;  the 
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county  court  is  authorized,  upon  proper  proof,  to  enter  and  spread  of  record, 

nunc  pro  tan.(\\\\o,  preliminary  and  tinal  settlement  of  such  aihniuistnitor,  made 
with  such  I'roljate  Judge.    Frame  v.  Frame  et  al.  155. 

4.  "NVlierc  a  (Icclaratioii   aviM-s  that  the  ijlainlitls  \vi>rr  administrators  of  A.  B. 
deceas(Ml,  at  the  liiur  the  pininiscswcmiKuIc.  and  I  hat  tliry  were  made  to  them 
personally,  1)\'  that  iiaiiu'  ami  ili'scriptioii,  thi'Si;'  are  triiversalile  allegations,  and 

,      must  be  denied  under  oatli.     Adams  v.  Kiiig  et  al.  Kit). 

5.  The  county  coiu't  has  jiu-isdietion  in  suits  arising  out  of  l)onils  of  executors  o'" 
administrators,  if  the  auioinit  claimed  does  not  exceed  i*;!. 000.  Pcople\' 
tSummers.  173. 

6.  The  judgment  neeil  not  he  for  the  full  penalty  of  the  bond.but  for  such  dam- 
ages as  the  i)arty  has  sustained,  by  non-romplianre  with  its  condition.  Such 
judgment  will  not  bar  another  action  on  the  bond,  but  suits  may  be  brought 
"luitil  the  entire  penalty  is  recovered.     Ihid.  ITo. 

7.  If  a  judgment  has  Ijeen  entered  on  such  a  bond, in  the  circuit  court. the  proper 
remedy  would  be  to  suggest  a  breach,  and  have  damages  assessed  in  that  court- 
Ihid.    173. 

8.  If  a  judgment  has  Ijcen  entered  on  a  bond,  it  would  merge  tlie  hitter  in  the 
former,  and  no  further  action  could  be  maintained  upon  it.    Ibid.  173. 

9.  A  judgment  of  a  county  court,  allowing  a  debt  against  an  estate,  is  conclusive 
between  creditor  and  administrator,  till  reversed  or  impeached  for  fraud.  Stone 
V.    Wood.  177. 

10.  But  when  an  administrator  applies  for  leave  to  sell  the  real  estate  for  tlie  pur- 
pose of  paying  a  judgment,  it  is  not  conclusive  as  against  an  lieir,  and  he  may 
contest  the  application,  unless  he  has  been  made  a  party  to  the  judgment,  by 
joining  in  taking  an  appeal  from  it  to  a  superior  court.  "  Ibid.  177. 

11.  An  administrator  is  not  bound  by  law  to  pay  taxes  on  the  real  estate  left  by 
the  decedent.    Ibid.  177. 

12.  A  judgment  against  an  administrator,  is  not  a  judgment  against,  or  a  lieu 
upon,  the  land  left  by  the  decedent.     Ibid.  177. 

13.  A  creditor  having  a  judgment  against  an  administrator,  camiot  sue  out  a  scire 
facias  ui^oii  the  judgment  against  anlieir,  to  make  it  cliaricable  upon  the  land. 

Ibid.  177. 

14.  An  heir  is  not  a  privy  to  a  judgment  againstan  administrator.     IJa'd.  177. 

15.  A  judgment  against  an  administrator  is  prima  facie  evidence  of  the  existence 
of  a  debt  against  the  estate,  as  against  an  lieir.    Ibid.  177. 

16.  An  administrator  or  executor  cannot  distrain  or  sue  for  rent  whicli  accrues 
after  the  death  of  the  owner  of  the  land.  The  rent,  in  such  case,  goes  to  the 
heir.     Sherman  v.  Bt/tch,  283. 

17.  All  real  estate,  by  statute,  may  be  sold  for  the  payment  of  the  debts  of  intes- 
tates, but  administrators  have  no  power  to  sell  or  inciunber,  without  an  order  of 
court.  The  lauds  descend  to  the  heirs,  submodo,  subject  to  this  liability.  A 
creditor  cannot,  by  an  allowance  of  his  claim,  or  by  jiidgment  against  an  estate 
or  an  administrator,  acquire  any  specific  lien,  nor  enforce  its  collection  by 
levying  an  execution  upon  land.     StiUman  v.  Young,  318. 

18.  Demands  not  prosecuted,  or  of  which  the  administrator  has  not  been  notified , 
within  two  years  alter  the  issuing  of  letters,  are  barred  as  to  assets  arising  ft-oni 
the  estate  in\entoricd.    Ibid.  318. 

19.  Thefailureof  an  administrator  to  plead  the  limitation  of  two  years,  will  not 
preclude  the  heirs  from  pleading  it  on  settlement  with  the  administrator. 
Ibid.  318. 

20.  A  person  who  is  at  the  same  time  administrator  and  guardian,  is  not  allowed 
to  apply  the  funds  of  one  capacity  to  the  interests  of  the  other.    Ibid.  318. 

21.  A  claim  for  permanent  improvements,  made  luider  an  adverse  claim  of  title, 
derived  Irom  a  sale  under  judgment,  must  go  with  the  disposition  made  of  that 
title,  and  tall  with  it.     Ibid.  318. 

22.  Whitlock  administered  upon  the  estate  of  Jones:  subsequently  the  legislature 
passed  an  act  authorizing  the  administrator  to  sell  the  real  estate  of  Jones,  to 
pay  debts,  and  to  re-invest  the  surplus,  with  the  approval  of  the  Probate  Judge, 
tor  the  benefit  of  the  widow  and  heir.    Whitlock  was  removed,  and  Paine,  the 

37 
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husband  of  the  widow  of  Jones,  was  appointed  in  his  stead.    Paine  sold  tlie 


//(?W.  thattlic  })()\vcr  was  contbiTcd  for  tlie  purpose  of  payiiii;  debts,  and  could 
not  be  exercised  until  reipiired  for  the  pui-pose  :  ILdd,  furtlier,  that  the  bond 
executed  prior  to  the  conveyance,  and  the  conveyance,  do  not  purport  on  their 
lace  to  transfer,  nor  do  they  transfer  the  estate  oi'  Jones  the  decedent.  Daven- 
port V.  Yoanu  et  ux.  o48. 

2;l  Thecourtbelow  had  not  the  right  to  permit  the  parties  to  show  the  fact  that 
the  decedent  owed  debts  which  liadnot  been  proven  before  the  Probate  Court. 
Ibid.    548. 

See  Guardian  and  Ward,  County  Court. 

ADMISSIONS. 

1.  It  is  proper  for  a  witness  who  is  testifying  as  to  the  admissions  made  by  a  party, 
to  embody  in  his  deposition,  a  cerriiieil  copy  of  a  bill  of  exceptions  taken  at 
another  trial,  to  which  he  has  referred  to  refresh  his  recollection,  as  sho^ving 
the  substance  of  the  admission  sou:i:ht  to  be  proved  as  he  now  remembers  them. 
That  the  admissions  made,  were  swornadmissions,  does  not  make  a  difference, 
nor  need  it  be  shown  by  record  evidence,  that  a  trial  was  had,  in  which  the  bill 
of  exceptions  was  taken.     Iglehart  v.  Jernegan,  513. 

AFFIDAVIT. 

1.  If  a  party  seeks  to  maintain  an  action  of  replevin,  lor  a  steam  saw-mill  build- 
ing, with  all  the  machinery,  etc.,  belonging  to  the  same,  he  should  at  least  aver 
in  his  allidavit,  that  the  property  in  question  is  personal  estate.  CTiatterton  v. 
Saul.  149. 

2.  In  a  plea  in  abatement,  which  traverses  the  affidavit  upon  which  an  attachment 
issued,  oyer  of  the  aflidavit  need  not  be  craved.     Ed.dy  v.  Brady,  306. 

3.  Theaffidavit  is  the  foundation  of  the  suit,  and  is  apartof  the  recoi'd.  Hid 
306. 

4.  Where  an  affidavit  for  an  attachment  states  that  the  defendant  left  the  State, 
with  an  intention  to  remove  his  effects,  to  defraud  creditors,  a  plea  in  abate- 
ment, which  traverses  the  affidavit,  is  not  double.     Ihid.  306. 

5.  The  jiidgmeut  for  the  defendant  in  a  plea  in  abatement,  whether  it  be  on  an 
issue  of  fact  or  law,  is  that  the  writ  be  quashed.    Hid.  306. 

6.  After  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court  cannot 
grant  leave  to  reply  to  the  plea.     Ibid,  306. 

7.  In  order  to  an  arrest  under  capias  ad  respoiulendam,  the  affidavit  should  show, 
by  facts  stated,  and  circumstances  detailed,  that  a  strong  presumption  exists 
that  the  party  against  whom  the  writ  is  to  issue,  has  beeii  guilty  of  a  fraud,  or 
that  he  has  refusetl  to  surrender  his  estate  for  the  benefit  of  his  creditors,  as 
required  by  law.     Ex  parte  Smith,  347. 

8.  To  state  in  the  affidavit  made  to  authorize  the  issuing  of  tlie  capias  ad  res. ,  that 
the  benetit  of  whatever  judgment  may  be  obtained  will  be  in  danger  of  being 
lost,  is  not  sufficient  to  hold  a  party  to  bail.     Ibid.  347. 

9.  Where  an  affidavit  upon  which  to  ground  the  issuing  of  a  capias, s\\oyvs  that  the 
party  against  whom  the  writ  is  to  issue,  has  conveyed  large  amounts  of  real  and 
personal  property  to  s(nei'al  persons,  for  the  i)urpose  of  defrauding  his  creditors, 
ami  shows  facts  and  cireiiiastances  sufficient  to  raise  a  strong  ).)r(>simiption  of 
fraTul,  1  lie  party  arrested  can  only  be  discharged  by  making  an  assignment  as  an 
insolvent  debtor.     Ex  parte  Salisburi/,  3bO. 

10.  An  affidavit  in  aid  of  a  plea  of  yiO?i  est  factum,  is  hot  evidence  for  the  jury 

Miller  V.  Metzger,  390. 

11.  An  affidavit  for  a  continuance,  which  avers  that  witnesses  liave  been  duly 
subpoenaed  to  attend  the  court  at  which  the  trial  is  to  be  had,  shows  sufficient 
diligence.     Wade  v.  JMligan,  507. 
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1 2.  The  court  may  ascertain  whether  a  witness  is  present,  and  if  he  is.  may  over 
rule  an  ajiplication  for  a  oontiiuianee.     Jhid.  507. 

AGREED  CASE. 

1.  The  Circuit  Court  has  a  right  to  command  tliat  an  issiio  -hall  be  formed  upon 
an  agreed  case,  especially  so,  where  the  agi-eed  case  says  tliat  the  court  shall  try 
the  issue  formed    upon  it.    Keith  v.    liuohef.   389. 

2.  The  court  has  a  right  to  inquire  whether  an  agreed  case  lias  Ixen  obtained 
through  fraud.     Hid.  ^89. 

ALTERATION  OF  INSTRUMENTS. 

1.  An  obligee  may  make  immaterial  alterations  in  a  bond,  if  they  are  eonsistenl 
with  the  true  contract  of  the  parties,    Jieed  c.  Kemp,  445. 

2.  There  is  no  presimiption  of  taw  arising  upon  the  bare  inspection  of  the  face  of 
an  instrument  to  fix  the  fact  of  its  alteration.  Suspicions  may  arise  out  of  the 
inspection,  but  tlie  question  must  be  determined  by  proofs.    IMd.  445. 

AMENDMENT. 

1.  Courts  may  allow  amendments  of  pleadings  on  the  trial,  if  not  against  tlie 
positive  rules,  to  secure  the  ends  of  justice,  il  the  oppoi^ite  i^arty  is  not  thereby 
taken  by  surprise;  if  so,  a  contiiuiance  mav  be  allowed.  Mkhv  v.  Mdzqev. 
390.  ' 

2.  "Where  profert  of  an  instrument  is  alleged  in  the  proceedings,  and  the  instru- 
ment is  afterwards  lost,  leave  should  be  granted  to  amend,  and  the  opposite 
party  may  then  know  the  character  of  evidence  to  be  olfered.     Hid.  390. 

ANCIENT  LIGHTS. 

1.  An  action  for  obstructing  air  and  light  to  windows  in  a  house,  AvilJ  be  sustain 
ed  in    this    state.     Gerler  v.   Grahel,  217. 

2.  In  such  an  action,  it  is  not  necessary  to  aver  a  right  by  prescription,  in  tlie  use 
of  the  windows  obstructed.     Ibid.  217. 

3.  Twenty  years  uninterrupted  and  unquestioned  enjoyment  of  lights,  constitutes 
them  ancient  h'ghts;  in  the  enjoyment  of  which,  the  owner  wiM  be  protected. 

Hid.  217. 

APPEARANCE. 

I.  Where  a  party  consents  to  enter  his  appearance  in  the  Circuit  Court,  ^uch  con- 
sent does  not  autliorize  a  judi;ment  against  him,  unless  a  declaration  was  filed 
ten  days  prior  to  the  return  day  of  the  process.    Ho€s\.    Van  Ahtyne,  384. 

APPURTENANCES. 

1.  Moore  owned  a  house  ar.d  lot;  he  sold  the  house  to  O'Conner  and  the  land  to 
Goff;  they  were  both  sold  on  a  judgment  rendered  against  Moore,  prior  to  the 
sale  of  Gofl'  and  O'Conner,  and  Gotf  became  the  piu'chaser  at  sherifl's  sale: 
Held,  that  although  Gott'had  notice  of  the  sale  of  the  house  to  O'Conner  at  the 
time  of  the  first  sale  he  would  hold  tlie  house  and  land  wider  the  sheriff's  deed. 
GoJ'w  0' Connei;  4:'21. 

2.  Buildings  are,  prima  facie  part  of  the  land,  and  if  a  party  claims  them  as  per- 
sonalty, he  must  show  them  to  be  such.    Hid.  421. 

3.  Hewed  timber,  fence  posts,  etc,  unattached  to  the  J^oil,  are  not  fixtures  or 
appurtenances  to  the  land,  and  dojiot  pass  by  deeii.    Cook  v.    Wkiting.     48. 
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AEBITEATIOX  AWAKI). 

1.  As  a  s'eneral  rule,  a  parol  submission  to  ai-l>itnition  is  valid;  and  so  is  a  parol 
award  as  to  the  mutters  submitted.     Smith,  v.  Douglass,  ii4. 

2.  In  all  other  cases  than  where  a  writing  is  required  to  pass  tlie  title  to  the  thim- 
in  contest,  a  verbal  submission  and  award  will  conclude  the  parties.     IMd.  M. 

3.  A  verbal  submission  to  arbitrators  cannot  be  made  a  rule  of  court,  nor  can 
judgment  be  entered  ou  the  award.  But  the  award  may  be  enforced  by  action, 
or  set  up  by  way  of  defense.  Chapter  Vil  of  the  Revised  Statutes  has  no 
application  to  this  class  of  cases.    Ibid.  34. 

4.  A  mere  error  of  judgment  by  the  arbitrators,  as  to  the  la\v  or  the  facts,  will  not 
vitiate  their  award.     Ihid.  34. 

5.  In  construing  instruments  of  submission  to  arbitration,  courts  always  give  as 
large  a  construction  to  them,  as  the  words  of  the  instrument,  and  the  intentions 
of  the  parties  drawn  fi-om  their  expi-essions,  will  warrant.    Bossy.    Watt.  09, 

6.  A  mere  error  of  judgment,  as  to  law  or  fact,  will  not  vitiate  an  award.  2hid.99- 

7.  If  ft'aud  or  misconduct  in  the  arbitrators  is  not  shown,  an  award  will  be  con- 
clusive on  the  parties.  Jhid.  99. 

8.  The  delivery  of  a  copy  of  an  award,  is  a  pubiication  of  it.     Low  v.  JVoJfe.  475. 

AKBEST. 

See  Bail,  Affidavit. 
ASSAUI/r  AXD    BATTEUY. 

1.  It  is  no  bar  to  a  prosecution  for  riot,  that  one  of  the  accused  has  been  tried, 
convicted  and  lined  for  an  assault  and  battery,  arising  out  of  tiie  same  transac- 
tion or  oifcTise.  F/'teland  \.  People,  380. 

ASSIGNMENT. 

1:  A  failing  debtor  has  a  right  to  prefer  one  creditor  to  anotl'.er,  by  an  assignment 
of  liis  assets,  if  he  does  so  in  good  faith.     Cooper  et  al  r.  MeChin,  435. 

ATTACHMENT. 

1.  Where  two  or  more  attachments  are  issued  against  a  debtor,  returnable  to  tliP 
same  term,  the  creditors  vri\^  share  in  the  proceeds  ol  the  property  attached,  in 
proportion  to  their  respective  demands.     Wamit,  v.  Iscarian,   Community.  114. 

'2.  It  is  the  dutv  of  the  court  in  such  case  to  direct  the  clerk  to  make  an  estimate 
of  the  several  amounts  to  be  paved  each  creditor,  and  certifv  the  same  to  the 
sheritt',  who  must  make  payment  accordingly.     Ilnd.  114. 

3.  This  estimate  should  not  be  made  until  the  sheriff  receives  the  money.  Ihid 
114. 

4.  All  creditoi-s,  in  attachments  which  are  returnable  to  the  same  term,  are  ontitleii 
to  share  prorata  in  the  proceeds,  although  they  may  not  obtain  judgments  at 
the  same  term.    lUd.  114. 

0.  If  property  atachedis  sold  before  all  the  attachments  are  disposed  of,  the  court 
should  order  the  sheriff  to  retain  the  proceeds  until  an  order  of  distribution  can 
be  made.     Ihid.  114. 

C.  Where  two  attachments  were  returned  to  the  same  tenn,  and  a  change  of  venue 
in  one  case,  and  a  judgment  at  the  return  term  in  the  other,  and  the  property 
attaclied  was  sold  under  tlie  first  judgment,  the  sheriff  might  be  directed  tx) 
retain  the  proceeds  derived  from  the  sale  of  the  attached  property  until  the 
lin-ther  order  of  the  court;  but  the  purchaser  under  the  first  sale,  will  hold  the 
premises.  Ihid.  114. 

1.  The  fact  that  no  order  was  made  for  the  distribution  of  the  proceeds,  will  not 
operate  to  the  prejudice  of  the  purchaser,  under  tlie  salo  upon  tha  aitachment. 
Hid.  114. 
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8.  Ifone  of  two  attacliingcreditorsiiTidcr  sucli  circumstances,  ban  received  too 
large  a  share,  the  matter  must  bo  adjusted  in  a  proceeding  between  them.  Hid. 
114. 

9.  An  attaching  creditor,whose  levy  is  recorded  jn-ior  to  the  filing  of  a  mortgage 
for  record  upon  tlie  same  premises,  acquires  a  lien  superior  to  that  of  the  mort- 
gagee; and  when  the  levy  is  perfected  by  a  judgment,  thejudgnient  takes pre- 
ceden/'C  of  the  mortgage.  Otherwise,  attachments  levied  subsequent  to  the 
filing  of  the  mortgage  for  record,  only  become  liens  upon  the  equity  of  re- 
denii)tion.  Jones  v,  Jones,  117. 

10.  As  between  the  nvortgagee  and  attaching  creditors,  the  liens  on  land  will  be 
discharged  as  follows:  The  judgmnts  in  favor  of  creditors  who  levy  before 
filing  mortgage  for  record,  will  be  satisfied,  without  deduction  on  account  of 
personal  property  of  mortgagor ;  then  the  amount  due  the  mortgagee,  and 
thirdly,  the  judgments  which  may  be  recorded  by  creditors  attaching  after 
the  tiling  of  mortgage  for  record.    Hid.  117. 

11.  As  between  themselves,  attaching  creditors  are  entitled  to  participate  in 
the  proceeds  in  proportion  to  their  respective  demands.     Ibid.    117. 

12.  Attachments  made  returnable  to  the  same  term,  and  levied  on  the  same 
estate,  will  share  ^jro  raia  in  the  proceeds,  whetherjudgements  are  all  recoi'ded 
at  the  retiu'ii  term  or  not.  Jhid.  117. 

See  Garnishee,  Affidavit,  Abatement. 

ATTORNEY  AND  AGENT. 

1.  The  principle  is  accountable  for  the  acts  of  his  agent,  and  a  party  who  ex- 
changes money  for  an  agent,  supposing  him  to  be  acting  as^principal,  may  pro- 
ceed against  either  the  agent  or  principal,  if  he  afterwards 'discovers  the  liict 
that  such  party  was  agent  for  another.    F-islilacTc  v.  Broivn,  71. 

2.  "NYliere  an  attorney  is  employed  by  an  administrator  to  obtain  authority  to 
sell  real  estate,  lie  is  not,  by  force  of  sucli  employment,  authorized  to  receive 
the  purchase  money  otfered  for  the  estate  sold.  '  Nolan  v.  Jackson,  272. 

3.' He  cannot  make  the  sale  or  receive  payment  without  express  autliority  for 
those  purposes.    Ibid.  272. 

4.  All  attorney  employed  to  collect  a  debt  can  only  obtain  judgment,  have  exe- 
cution issued,  receive  and  receipt  for  the  proceeds;  but  he  cannot  compromise 
the  debt,  give  day  of  jiidgnicnt,  receive  a  less  amount  or  anything  but  money 
in  satisfaction.        Ihid.  2V2. 

5.  All  who  aid,  command,  advise  or  countenance  the  commission  of  tort,  by  an- 
other, or  who  approve  of  it  after  it  is  done,  if  done  lor  their  benetit,  are  liable 
in  damages.    Moir  v.   IIojoMns,  318. 

6.  If  a  tort  is  committed  by  an  agent,  in  the  course  of  his  employment,  while  act- 
ing for  his  principal,  without  a  willful  departure  I'rom  his  Inisiness,  the  iirin- 
cipal,  though  ignorant  of  the  act,  is  liable.     Ibid.  31o. 

7.  Where  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expecting 
he  would  do  so  with  the  owner's  permission,  but  the  agent  misunderstanding 
the  instruction,  took  the  horses  without  leave,  and  in  using  them,  killed  one, 
the  principal  was  held  liable  for  the  value  of  the  horse.     Ibid.  313. 

8.  If  attorneys,  who  are  co-partners,  accept  a  retainer,  the  contract  is  joint,  and 
continues  to  tlie  tennination  of  the  suit,  and  neither  can  be  released  from  the 
obligations  or  responsibilities  assumed,  either  by  a  dissolution  oftheirfirm,  or 
by  any  other  act  or  agreement  between  themselves.   Wallcer  v.  Goodridi,  Ml. 

0.  A  dissolution  of  partnership  between  attorneys,  does  not  affect  engagements 
made  during  partnersliip,  so  far  as  their  cUents  are  concerned.    Ibid.  341. 

10.  The  statute  of  limitations  does  not  commence  running  against  attorneys  tiU 
the  ser^ice  contracted  for  has  been  performed  by  a  termination  of  the  suit,  or 
the  contract  has,  in  some  way,  been  released.    Ibid.  3-41. 

11.  Letters  from  attorneys,  addressed  to  their  clients,  are  not  admissible  as  evi- 
dence in  another  case  between  other  parties,  to  show  the  fact  that  the  money 
sued  for,  was  sought  to  be  recovered  from  other  parties.  lulehart  V  Jct-negau,  M'^, 


582  INDEX, 


AUDITOR'S  DEED. 

See  Claim  And  Color  of  Title. 
BAIL. 

1.  In  order  to  an  arrest  under  a  capias  ad  respondendum,  t\\&  a.fa&Ay\t  should 
sliow,  by  facts  stated,  and  circumstances  detailed,  that  a  strong  presumption 
exists  that  the  party  against  whom  the  writ  is  to  issue,  has  been  guilty  of  a  li-aud, 
or  that  he  has  refused  to  surrender  his  estate  for  the  benefit  of  his  creditors,  as 
required  by  law'.    Ex  paHe  Smith,  347. 

2.  To  state  in  the  aifidavit  made  to  authorize  the  issuing  as  the  capiis  ad  res., 
thit  h  1  09  13  it  o:'\v  X I -e  rer  iiil^  n;at  miy  :)e  ):jt  una  1,  will  be  indangerof 
being  lost,  is  not  sufficient  to  hold  a  party  to  bail.    Ihid.  347. 

BILL  OF  EXCEPTIONS. 

1.  In  order  to  reverse  a  judgment  because  a  new  trial  was  refused,  the  whole 
of  the  evidence  must  be  presented  by  the  bill  of  exceptions.    Clark  v.  Willis,  61. 

2.  When  the  refusal  to  grant  a  new  trial  is  assigned  as  a  reason  for  the  reversal 
of  a  judgment,  the  bill  of  exceptions  should  state  the  whole  of  the  testimony, 

McGormzck'o.  Gray,  138. 

3.  "WTiere  the  bill  of  exceptions  does  not  show  that  exceptions  were  taken  to  the 
ruling  of  the  court,  and  does  not  purport  to  contain  all  the  evidence,  this  court 
wiU  not  review  the  decisions  of  the  Circuit  Court,  in  giving  instructions  or  in 
refusing  a  new  trial.     Love  v.  Movnehan,  211.' 


i.  If  a  bill  of  exceptions  states  that,"  the  above  is  nearly  all  the  testimony  given," 
it  is  not  sufficient  to  enable  the  Supreme  Court  to  determine  as  .to  the  correct- 
ness of  the  verdict.    Ihid.211. 

5.  When  the  record  does  not  show  the  grounds  of  the  decision  complained  of,  a 
bill  of  exceptions  should  be  taken,  setting  forth  the  evidence,  or  this  court  will 
presume  that  the  decision  below  was  correct.    Iloufh  v.  Baldwin,  '2!)3. 

6.  The  printed  statutes  ofanother  State  may  be  read  in  evidence.  And  if  a  party 
objects  to  the  ijortions  of  such  statutes  so' read,  as  being  irrelevant,  he  should 
raise  the  question  by  copying  them  into  the  bill  of  ^exc-eptions.  Gharlesworth 
V-  Williams,  338. 

7.  Exceptions  to  instructions  must  appear  to  have  been  taken  at  the  time. 

Jhid.  338. 

8.  All  motions  of  a  dilatory  nature,  should  be  interposed  at  the  tirst  opportunity. 
If  any  reason  exists  for  delay  in  making  such  a  motion,  it  should  be  shown 
to  the  court  in  support  of  it.    Miller  v.  Metsaer,  890. 

9.  If  a  bill  of  exceptions  Mis  to  show  that  an  affidavit  in  support  of  sucU  a  mo- 
tion set  out  in  a  biU  was  the  only  evidence  offered,  this  court  will  presume 
that  the  Circuit  Court  decided  correctly.     Ilnd.  390. 

10.  If  the  record  does  not  propose  to  set  out  all  the  evidence,  it  will  be  presumed 
there  was  sutficieut  proof  to  sustain  the  verdict.     Ihld.  390. 

BILLS  OF  EXCHANGE. 

1.  None  of  the  sections  of  chapter  seventy- three  of  the  Revised  Statutes,  entitled 
"Isegotiable  Instruments,"''  except  the  first  and  second,  have  any  relation  to 
bills  of  exchange.    F.  and  0.  B.  R.  Go.  \.  Neill,  269. 

2.  The  uniting  of  the  statutes  in  relation  to  bills  of  exchange  with  that  in  rela- 
tion to  promissory  notes  as  they  existed  in  the  Revised  Laws  of  1833,  into  one 
act,  in  the  Revised  Statutes  of  1845,  does  not  change  their  effect  or  the  rules  of 
construction  to  be  applied  to  them.    Ibid.  269. 

3.  The  fifth  section  of  the  limitation  act  of  the  fifth  November,  1849,  does  not 
embrace  bills  of  exchange,  but  relates  exclusively  to  unwritten  contracts  ;  and 
that  clause  of  the  section  which  requires  suits  to  be  commenced  within  twd 
years,  is  repealed.     Dtinlap  v.  BacUngham,  109. 
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i.  An  action  of  iloht  may  1)0  niaintaincil  upon  a  l)ill  of  oxchango,  by  tlio  payeo 
afijainst  tlie  <lra\vt'r  ormakcr,  altli()U,L,'li  no  consideration  be  expressed  upon  it« 
face.     Dunlup  \.  BacMn<jhum,W.). 

.").  "WTien  a  bill  of  cxcbantjc  or  a  iioi^otiable  note  is  taken  for  a  prior  debt,  the 
partj'  cannot  recover  u])on  tlic  original  consideration,  unless  the  bill  or  note 
is  i)rodnccd  and  cai\celled  at  tlic  trial,  or  it  a[)pears  tliat  it  cannot  be  enforced 
by  a  third  person.    Milltr  v.  Lunudm,  (til. 

6.  Bills  of  exehan^'e  and  promissory  notes  should  be  made  payable  to  some  person 
specitied,  but  this  may  be  (.lone  without  inserting  the  name,  if  the  payee  be 
so  certainly  specitied  or  referred  to  as  to  be  ascertained  by  .allegations  and 
proofs.     Jdams  v.  King,  lOU. 

7.  The  acceptance  of  a  bill  is  the  adini-sion  of  the  execution  of  it  by  tlie  drawer. 
P.  and  0.  li.  E.  Co.   v.  Keill,  2C9. 

8'  A  plea  to  an  action  on  an  acceptance  which  sets  up.  that  at  the  maturity  of 
the  acceptance  it  was  in  tlu^  hands  of  a  party  who  was.  and  still  is,  indebted  to 
the  defendant,  is  not  p:ood.  -Ihid.  •JGH. 

See  Promissory  Notes. 

BILL  OF  LADING. 

1.  A  bill  of  lading-  is  the  nature  of  a  receipt,  and  may  ix'  explained  or  contradic- 
ted by  parol  proof.     Bissel  V.  Price,  408. 

2  A  bill  of  lading  is  prima  facie  evidence,  and  the  carrier  must  prove  that  the 
goods  were  not  as  therein  described.  If  the  goods  are  damaged  in  other  hands, 
but  coming  to  the  carrier  in  course  of  transit  in  apparent  good  order,  he  may 
recover  his  freight  and  advances,  and  the  owner  must  seek  his  redress,  either 
against  the  party  in  whose  hands  they  were  injured.or  under  his  original  con- 
tract of  shipment.      Ibid.  408. 

3  A  common  carrier,  or  warehouseman,  may  receive  or  forward  goods.  In  transit? 
and  recover  the  charges  for  freight,  etc.,  incurred  in  the  course  of  transporta- 
tion, which  have  been  paid.     Ihid.  408. 

BOND. 

1.  An  obligee  may  make  immaterial  alterations  in  a  bond,  Ifthey  are  consistent 
with  the  "true  contract  of  the  parties.     Beed  v.  Kemp,  445. 

2.  There  is  no  presumption  of  law  arising  upon  the  bare  inspection  of  the  face  of 
an  instrument,  to  tix  the  fact  of  its  alteration.  Suspicions  may  arise  out  of  the 
inspection,  bufr  the  question  must  be  determined  by  pi'oof.      Ihid.  445. 

BOUNTY  LANDS. 

1.  A  party  for  whom  a  warrant  for  land  has  issued  under  the  "Act  granting 
bounty  to  certain  officers  and  soldiers  who  have  been  engaged  in  the  military 
service  of  the  United  States,  "  approved  the  28th  of  September,  1850,  may  bar- 
gain or  convey  the  same  before  the  patent  has  Issued.     Dalce  v.  Mc  Fey,  41. 

BUILDINGS. 

1.  Moore  owTied  a  house  and  lot;  he  sold  the  house  to  O'Conner,  and  the  land  to 
Goff;  they  were  both  sold  on  a  judgment  rendered  against  Moore,  prior  to 
the  sale  to  Gofl'and  O'Conner,  aiid  Goff  became  the  purchaser  at  sheritl'ssale: 
Eeld,\h'A\.  althongli  Goflhad  notice  of  the  saleof  the  house  to  O'Conner,  atthe 
time  of  the  first  sale,  he  would  liold  the  house  and  land  under  the  sherifi"'s  deed. 
Goffy.  0'  Conner,  421. 

2,  Buildings  vir&  prima  facie  part  of  the  land,  and  if  a  party  claims  them  as  per- 
sonalty, he  must  shovv  them  to  be  such.    Hid.  421. 
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CANAL  AND  CANAL  LANDS, 

1.  Canal  lands,  wliere  the  final  payment  is  made  after  the  first  day  of  May,  are 
not  taxahle  for  the  year  lu  which  such  payment  is  made.  Fisher  v.  TJu  State 
394. 

2.  A  lease  for  a  term  exceeding  ten  years,  of  lands,  belonging  to  the  State,  in- 
cluding canal  lands,  etc.,  with  the  improvements,  may  be  taxed,  and  the  inter- 
est of  the  tenant  sold.    It  would  seem  that  it  may  be  sold  on  execution. 

La  Salle  Man.  Co.  V.  City  of  Ottawa,  418. 

3.  The  judgment  should  be  against  the  leasehold  interest,  where  it  is  rendered 
for  nonpayment  of  taxes.    Ibid.  418. 

CAPIAS. 

1.  Wliere  a  capias  which  issued  from  the  United  States  Circuit  Coiu-t  is  reg- 
ular on  its  face,  and  in  a  case  within  the  jurisdiction  of  that  court,  the  circiiit 
will  not  inquire  whether  the  United  States  Court  properly  exercised  its  juris- 
diction.   Ex  parte  Salisbury ,  350. 

See  Bail,  Affidavit,  Trust  and  Trustee. 
CERTIOKARI. 

1.  A  petition  for  a  certiorari  to  a  justice  of  the  peace,  from  the  Circuit  Court,  to 
have  a  judg  ment  reviewed,  should  set  forth  that  the  judgment  was  not  the 
result  of  negligence;  that  it  was  unjust  and  erroneous,  and  how  so;  that  an  ap- 
peal could  not  be  taken  in  the  ordinary  way,  and  the  particular  circumstances 
which  prevented,  or  it  will  be  dismissed  on  motion,  if  the  motion  is  made  at 
thefirst  opportunity.    Murray  v.  Murphy,  275. 

2.  A  petition,  which  avers  that  a  party  had  a  T\itness  who  co\ild  prove  that  the 
debt  sued  for  had  been  paid,  but  that  the  \vitness  could  not  attend,  and  he  let 
judgment  go,  intending  to  take  an  appeal,  and  pursuant  to  such  intention,  sent 
a  bond,  just  before  the  expiration  of  twenty  days,  which  was  not  approved,  is 
insufficient;  not  showing  that  the  judgment  of  thejustice  was  not  the  result  of 
the  negligence  of  the  petitioner,  or  that  he  could  not  have  taken  his  appeal  in 
proper  tiine,  is  not  sufficient.    Ibid.  275. 

3.  A  petition  to  the  Circuit  Court  for  a  cei'tiorari  to  a  justice  of  the  peace,  to 
send  up  papers  for  a  review  of  his  decision,  must  show  that  the  judgment  ren- 
dered by  the  justice,  is  unjust.    Hough  \.  Baldwin,  293. 

4.  It  is  not  suflicient  to  show  that  the  justice  erred  in  rejecting  or  recei\ing  tes- 
timony, if  it  does  not  also  appear  that  the  petitioners  were  injured  by  the 
amovmt  of  the  judgment.    Ibid.    203. 

CHANCERY. 

1.  It'is  not  enough  for  a  decree  to  recite  that  the  defendanthas  been  duly  ser^^ed. 
but  the  siunmons  or  advertisement  should  appear  in  the  record.  Randall  v. 
Songer,  27. 

2  .  A.  conveyed  all  his  real  and  personal  property  to  B.,  iipon  condition  thatB. 
should  siipport  and  take  care  of  A.  and  his  wife,  during  their  lives;  and  B. 
gaA^e  a  bond  to  that  efl'ect,  which  he  subseiiuently  ()l>taine(l  ])()ssession  of,  and 
withheld  from  A.  B.  did  not  perform  his  oljligation,  but  greatly  maltreated  A. 
and  his  wife.  Held,  that  A.  might  proceed  in  chancery  td.have  the  conveyance 
rescinded,  and  to  obtain  other  relief  upon  a  bill  taken  pro  ccnfes&o.  Frazer 
V.  Miller,  48. 

3  In  an  application  for  a  divorce  it  Is  not  necessary  to  prove  that  tlie  parties 
were  lawfully  married ;  proof  of  marriage  is  sufficient.    Harman  v.  Harman,  85. 

4,  In  civil  actions,  reputation,  cohabitation,  acknowledgments  of  the  parties, 
etc.,  are  sufficient  evidence  of  marriage.    Ibid.  85. 
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5.  It  a  bill  for  divorce  avcrfs  a  marriafje.  wliidi  is  confessed  or  not  denied  by  the 
answer,  it  may  be  considered  that  an  issue  on  tliis  allegation  is  waived.  Ihld. 
85. 

6.  It  is  not  required  that  a  party  should  endiu-e  "  extreme  and  repeated  cruelty  for 
two  years,"  before  a  divorce  can  be  obtained  lor  that  cause.     Ihid.  8.^. 

7.  A  rcsuUinii;  trust  may  be  shown  by  parol  evidence  oftlie  ownersliip  of  the  con- 
sideration paid  for  t  lie  land.    Is^ichoU  v.  Thornton,  llo. 

8.  If  the  facts  necessary  to  sustain  a  decree,  are  recited  in  it,  settin,;,'  forth  the 
proofs,  it  will  bring  it  within  the  rule  laid  down  by  the  Supreme  C<jurt.  Jhid. 
113. 

9.  Courts  of  equity  have  full  power  to  supervise  sales  made  under  their  ilirection  '■> 
the  piu-cliasci-  uniler  a  decree,  submits  himself  to  their  jurisdiction  in  all  matters 
connected  with  it,  and  this  power  may  be  exercised  by  bill,  petition  or  motion. 
C'(;//Vy  V.  C,>trcy,  141. 

10.  "V\niere  a  patent  for  an  in\ention  of  a  cradle  had  been  assigned  for  ceitain  coun- 
ties, and  the  assignee  had  availed  himself  of  the  assignment,  by  making  sales 
under  it,  and  then  applied  by  bill  in  equity,  to  have  the  contract  rescinded 
and  the  consideration  he  had  paid  for  the  assignment  restored  to  him,  alleging 
fraud  and  deception  in  the  transaction,  but  did  not  propose  to  account  for  what 
had  been  received  by  him  under  the  assignment:  //</(/,  that  a  decree  ordering 
a  rescision  of  the  contract,  a  re-assignment  of  the  patent,  and  a  restoi'ation  of 
the  consideration  paid  for  the  assignment,  was  erroneous,  inasmuch  as  the  vend- 
or could  not  tliereby  be  restored,  in  an  equal  degree,  to  the  condition  in  which  he 
was  before  the  contract  was  made.     Edmunds  v.  Myers,  207. 

11.  If  a  fraud  has  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the  court 
may  rescind  the  contract  and  compel  a  return  of  what  has  been  paid  under  it; 
but  it  will,  at  the  same  time,  compel  the  complainant  to  accomit  for  what  he 
received,  and  the  profits  derived  from  the  use  or  sale  of  it.    Ihid.  207. 

12.  A  contract  will  not  be  rescinded  in  equity,  lea^'ing  the  complainant  to  perfonn 
his  part  of  the  decree  by  subsequent  acts,  but  he  must  do  equity  on  his  part, 
before  he  can  have  a  decree  for  the  relief  he  seeks.    Ilnd.  207. 

13.  If  the  assignee  of  a  patent  has  derived  advantages  or  pi'ofit  from  it,  and  then 
seeks  to  have  the  contract  for  the  assignment  rescinded  for  fraud, he  should  aver, 
in  his  bill,  that  the  benefits  receivedby  him,  were  so  I'eceived  i)rior  to  the  dis- 
covery of  the  fraud,and  he  should  also  return,  orprofier  to  return,  the  consider- 
ation received  by  him.    Hid.  207. 

14.  A  patent  issued  for  a  "Design  for  a  Cradle,"  the  specifications  being  for  an 
"ornamental  design,  in  the  shape  or  configuration  of  horological  cradles,  and  of 
ornamental  designs  to  be  worked  thereon;"  and  a  deed  of  sale  of  the  patent 
having  a  caption,  "A.  B.'s  Patent  Horological  Cradle,"  and  which  recites 
that  A.  B.  had  obtained  a  patent  from  the  IFnited  States,  for  an  •'  Horological 
Cradle:"  Held, t\\i\t  this  phraseology  would  not  import  that  there  was  machinery 
abovit  it,  or  that  a  "principle,  machinery,  or  mode  of  operation,"  was  the  sub-, 
ject  of  the  patent ;  and  that  every  one  should  be  presumed  to  know  that  a 
"baby  cradle"  would  not  be  patentable  by  that  description,  so  far  as  the  appli- 
cation of  its  use  is  concerned.     Ihid.  207. 

15.  Parties  defrauded,  and  those  injured  by  the  fraud,  can  alone  take  advan- 
tage of  it,  to  annul  a  contract.     £dmimds  v.  Jlildreth,  214. 

16.  Parties  to  a  fraud  cannot  avoid  the  act  for  the  ft'aud.  The  defrauiied  party 
may  do  so,  or  his  creditors,  and  others  injured  by  it.    Ihid.  214. 

17.  If  the  party  injured,  acquiesces  in  or  confirms  a  contract  tainted  with  fraud, 
others  not  interested  or  acting  in  it,  cannot  avoid  it  for  him.    Riid.  214. 

18.  The  coui'ts  have  adopted  and  administered  charities  upon  aj prest  principles 
with  the  view  of  sustaining  and  carrying  into  eflect  the  intention  of  the  donor, 
but  are  not  authorized  to  change  the  object  or  place,  because  the  fund  could  be 
more  efliciently  or  judiciously  applied  iii  another  place,  or  to  a  diflerent  object. 
Gilman  v.  Hamilton,  225. 

19.  A  charity  must  be  accepted  upon  the  tenn  proposed  ;  it  cannot  be  altered 
bv  any  agreement  between  the  heirs  oftlie  donor  and  the  trustees  or  donees. 
Ibid.  225. 
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20.  The  intention  of  the  donor  of  a  charity  will  control,  unless  that  is  impracti- 
cable ;  in  that  event,  it  may  be  altered  cy  pfs.    Urid.  225. 

21.  Where,  upon  a  bill  filed  for  a  specific  performance  by  a  transfer  of  land,  a 
decree  for  that  purpose  is  entered,  it  is  not  a  judicial  sale,  and  any  one  purchas- 
ing from  eitlier  party  is  char^a^-able  with  notice,  as  Us  pendens,  of  all  that  is  in- 
volved in  the  suit.     Il/id.  225. 

22.  Such  a  case  does  not  come  within  the  general  rule,  that  an  innocent  purchaser, 
without  notice,  will  be  protected  under  an  erroneous,  voidable  or  even  fraudu- 
lent decree  or  judgment.    Hid.  225. 

23.  A  trust  is  stampf'(lupon  the  property  itself,  and  will  follow  it  into  the  hands 
of  those  who  aiquirt'  it  l>y  purrh;is"  or  otherwise,  and  converts  the  holder  into 
a  trustee,  connecting  liitn  with  all  the  responsibilities  of  the  trust  to  the  extent 
of  his    acquisition."  Ihid.  225. 

24.  The  Supreme  Court  will  not  reverse  a  decree  wiiich  is  sustained  by  proof,  and 
is  not  erroneous  in  law.     GrowlcosHx.  Day,  259. 

25.  Wliere  A.  receives  money  from  B.,  upon  an  agreement  to  convey  land  to  B* 
and  A.  has  no  title  to  the  land,  but  oflers  a  (piit  claiiii  to  other  "land  in  lieu 
thereof,  and  B.  has  also  furnished  money  to  A.  to  pay  taxes,  etc.,  A.  aU  the 
while  retaining  possesion  of  the  papers,  equity  will  compel  a  discovery  and  an 
account,  and  a  re-payment  of  the  money  received,  with  interest.  Iliggs  v. 
Frencdi,  343. 

26.  In  an  application  for  a  decree  against  infants  for  a  conveyance  of  land,  nothing 
will  be  taken  as  admitted,  but  cximplete  proof  must  be  made  as  against  them. 
Tattle  V.   Garrett,  354. 

27.  A  defendant  who  files  a  cross  bill,  must  take  steps  to  have  it  answered,  etc., 
and  have  a  hearing  upon  it  wiien  the  original  is  heard.    Beed  v.  Kemp,  445. 

28.  A  sale  by  a  partner  to  his  copartner,  of  all  his  interest  in  the  property,  efi"ects, 
claims,  assets  and  debts  of  a  firm,  does  not  pass  to  the  purchaser  an  account 
standing  upon  the  books  of  the  firm  against  the  partner  making  the  sale,  nor 
the  seller's  interest  in  the  capital  by  him  originally  contributed  to  the  firm, 
Coffing  V.  Taylor,  457. 

29.  Where  a  contract  is  reduced  to  w'riting,  and  deliberately  read  over  by  the  par- 
ties before  executing  it.  and  there  is  no  evidence  of  any  fraud,  a  bill  cannot  be 
sustained  by  one  of  the  parties  to  refoi-mthe  contract  iipon  the  ground  that  he 
understood  its  efl'ect  to  be  difl'erent  from  its  legal  one.     Ibid.  457. 

30.  To  refomi  a  contract,  it  must  be  shown  that  the  true  intention  of  the  parties 
was  difl'erent  from  the  contract  as  reduced  to  writing,  and  that,  by  some  fraud 
or  mistake,  the  real  contract  between  the  parties  was  not  truly  reduced  to  writ- 
ing. Proof  of  the  parties'  interpretation  of  the  contract  is  not  sufticient  to  show 
fraud  or  mistake  in  dra\ving  it  up.     Ihid.  457. 

31.  A  contract  deliberately  made,  read  over  and  executed  by  parties,  will  not  be 
reformed  ujion  the  groiind  that  the  witnesses  present  understood  its  ettect  to  be 
diflerent  from  its  legal  one.     Ihid.  457. 

32.  Where  a  mortgage  provided  that  if  the  mortgagor  would  at  any  time  raise,  by 
mortgaging  or  selling  the  mortgaged  premises,  sutficient  inoiiey  to  pay  the  iu- 
debtedness.the  mortgagee  should  redeedto  the  mortgagor  the  premises,fortlie 
purpose  of  enabling  liim  to  pay  the  same,  and  that  the  mortgage  should  not 
prevent  the  mortgagor  from  selling  or  mortgaging  the  premises"  foi-  the  purpose 
of  paying  the  indeliU'dness:  /A/i/.lhat  such  proviso  did  not  clothe  1  he  mortgagor 
with  a  power  to  sell  the  premises  discliarged  of  the  mortgage,  but  ciily  provided 
for  a  reconveyance  to  the  mortgagor,  in  case  he  could  raise  the  mone  \  by  selling 
or  mortgaging.     Ibid.'iol. 

33.  That  notwithstanding  such  proviso,  the  mortgagor  had  all  the  power  over  the 
equity  of  redemption  that  he  would  have  hadlf  such  proviso  had  not  been  con- 
tained in  the  mortgage.     Ihid.  457. 

84.  Where  a  party  has  an  interest  in  his  ow'n  right,  and  a  power,  a  conveyance 
generally,  without  naming  the  power,  will  operate  as  a  conveyance  of  the  "inter- 
est, and  not  as  an  exercise  of  the  power.    Ibid.  457. 

35.  Where  a  party  has  an  interest  and  a  power.it  is  a  question  of  fact  wiiether,  in 
making  the  con"veyance,he  exercised  the  power:  and  wiiere  it  expressly  appears 
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upon  the  fiico  of  the  eonvoy:iiu'0,  tliat  the  party  did  not  intend  to  execute  the 
power,  it  cannot  he  held  to  liave  been  exercised.  Ibid.  4ri7. 

36.  Wliere  a  party  has  an  interest  and  a  power,  and  makes  a  conveyance,  it  will 
be  held  to  operate  upon  his  intenist  only,  unless  the  eonveya)ice  "discloses  the 
power,  and  sliows  upon  its  face  that  it  wasexecuted  under  it.     Ihid.  457 

37.  "Wlicre  the  mortu:a,i;or  conveyed  the  morti;a<red  premises,  and  covenanted  tliat 
the  mortj^age  was  paid  :  Held ,i.\\a.t  such  conveyance  was  not  a  breacli  of  trust, 
so  as  toj>:ive  tlie  mortj!:agee  the  right  ol'foreclosure  before  the  debt  Ijccame  due 
by  the  terms  of  the  mortgage,  nor  a  forfeiture  of  tlie  credit  given  tliereby. 
Aid.  457. 

38.  Informations  forcontemi)ts.  are  not  within  the  meaning  of  the  tifth  section  of 
the  chapter  in  relation  to  change  of  vemie,  in  tlie  Revised  Statutes.  Crook et  al. 
V.  The  People,  5o4. 

39.  A  proceeding  for  contempt,  for  disobeying  an  injunction,  is  on  behalf  of  the 
people,  and  if  commenced  before,  may  be  prosecuted  after  the  injunction  is 
dissolved.     Ihid.  534. 

40.  In  such  a  proceeding,  proofs  may  \w.  taken  to  contradict  the  answers  of  the 
party  to  the  interrogatories  propounded  to  him.  In  a  proceeding  at  law,  it  is 
otherwise,lf,  ill  his  answers, the  partv  purges  himself  of  the  imputed  contempt. 
lUd.  534. 

41.  Whei'e  an  answer  to  a  bill  in  chancery  is  required  to  be  made  under  oath, 
and  is  responsive  to  the  allegations  of  tile  bill,  it  must  be  received  as  true,  un- 
less it  is  disproved  by  evidence  amounting  to  the  testimony  of  two  Avitnesses. 
Stouffery   Mache/i,  obo. 

42.  Equity  will  set  aside  a  patent  in  the  hands  of  parties  having  notice, 
which  was  granted  against  the  rights  of  a  pre-emptor  holding  a  junior  patent. 

McGheeetai.Y.  Wriyht,  bob. 

43.  The  right  of  pi'e-emption,  which  has  been  adjudicated  by  the  proper  au- 
thorities, is  final,  and  will  not  be  inquired  into.     Ihid.  555. 

CHARITY. 

See  Chancery. 

CIRCUIT  COUET. 

1.  The  court  may  send  out  a  jury  under  instructions  to  find  a  formal  and  full 
verdict,  so  as  to"  settle  the  rights  of  parties.      Flinn  v.  Barlow. 

2.  It  is  not  error  for  the  Circuit  Court,  on  an  appeal  from  a  justice  by  the 
plaintifl",  whose  judgment  is  afflrmed,  to  order  that  he  shall  pay  the  costs 
accrued  in  that  court.    McConnel  v.  Beathard,  132. 

'  3.  A  petition  for  a  certiorari  to  a  justice  of  the  peace,  from  the  Circuit  Court,  to 
have  a  judgment  reviewed,  should  set  forth  that  the  judgment  was  not  the 
result  of  negligence;  that  it  was  unjust  and  erroneous,  and  how  so;  that  an 
appeal  could  not  be  taken  in  the  ordinary  way,  and  the  particular  circumstances 
which  prevented,  or  it  wll  be  dismissed  on  motion,  if  the  motion  is  made  at 
the  fii'st  oppoi-tunity.    Murray  wMurpliy,  275. 

4.  A  petition,  which  avers  that  a  party  had  a  witness  who  could  prove  that 
the  debt  sued  for  had  been  paid,  but  that  the  witness  could  not  attend,  and  he 
let  judgment  go,  intending  to  take  an  appeal,  and  pursuant  to  such  intention, 
sent  a  bond,  just  before  the  expiration  of  twenty  days,  which  was  not  ap- 
proved, is  insufllcient ;  not  showing  that  the  judg^meut  of  the  justice  was  not 
the  result  of  the  negligence  of  the  petitioner,  or  that  he  could  not  have  taken 
his  appeal  in  proper  time.    Ihid.  275. 

5.  A  petition  to  the  Circuit  Covirt  for  a  caiioruri  to  a  justice  of  the  peace,  to 
send  up  papers  for  a  review  of  his  decision,  must  show  that  the  judgment 
rendered  by  the  justice  is  unjust.    Hough  v.  Baldwin,  293. 

6.  It  is  not  suflicient  to  show  that  tlie  justice  erred  in  rejecting  or  receiving 
testimony,  if  it  does  not  also  appear  that  the  petitioners  were  injured  by  the 
amount  of  the  iudgment.     Ihid.^l'SA. 
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7.  It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  use  of  the 
office  of  the  clerk  of  the  Circuit  Court.    Board  of  Supervisors  v.  £everidge,Sl'2. 

8.  Where  a  party  consents  to  enter  his  appearance  in  the  Circuit  Court,  such 
consent  does  not  authorize  a  judgment  against  him,  unless  a  declaration  was 
filed  ten  days  prior  to  the  return  day  of  the  process.     Hoes  v.   Van  Alstyne,  384. 

9.  The  Circuit  Court  lias  a  right  to  command  that  an  issue  shall  be  formed 
upon  an  agi'eed  case,  especially  so,  where  the  agreed  case  says  that  the 
court  shall  try  the  issue  formed  upon  it.     Keith  v.  Eucher,  389. 

10.  The  right  of  a  party  to  ask  instructions  must  have  some  limit,  and  the 
SupremeCoiirt  will  not  sanction  the  abuse  of  it.     Fisher  V.  Stevens,  397. 

11.  Coxu'ts  may  instruct  juries  ujion  the  hypothesis  of  a  given  or  assumed  state 
of  facts;  or  upon  a  cniitingent  state  of  Ihcfs.  iu  rase  tlie  jury  sliould  so  tiiidthcin; 
but  an  instruction  slumld  not  l)e  so  worded  as  to  determine  a  fact,  and  tell  the 
jiu'y  that  this  fact  is  evidence  of  another  fact.      Wall  v.  Goodenough,  415. 

12.  Where  a  Circuit  Court  has  only  appellate  junsdiction,  consent  cannot 
vest  it  with  original  jurisdiction.    BeesmanY.  City  of  Peoria,  484. 

13.  The  Circuit  Court  has  not  the  right  to  permit  parties  to  show  the  fact  that 
decedent  owed  debts  which  had  not  been  proven  before  the  Probate  Court. 

Davenport  V.  Young  et  ux.  548. 

(LAIMAND    COLOR    OF   TITLE. 

1.  An  execution  issued  after  the  death  of  a  judgment  debtor,  is  void,  and  if  a 
sheriff  sells  land  under  it,  his  deed  for  the  land  is  a  nullity.  Yet  such  a  title, 
in  the  hands  of  a  tliird  grantee,  coupled  Avith  seven  years'  successive  actual 
possession,  in  the  absence  of  fraud,  is  claim  and  color  of  title  within  the 
meaning  of  the  first  section  of  the  act  of  the  second  of  March,  1839,  entitled 
"An  Act  to  quiet  posessions,  and  coufinn  titles  to  land."  Lafli/iy .Herrington,  301 . 

2.  Under  the  act  of  1839,  the  payment  of  taxes  must  be  co-extensive  with  the 
party's  color  of  title  and  possession,  claimed  bj^  him,  or  to  some  distinct  part 
thereof,  capable  of  ascertainment  by  metes  and  bounds,  or  to  some  undivided 
interest  therein,  capable  of  determination  by  computation.    Hid.  301. 

3.  To  claim  the  benefit  of  this  act,   a  party  must  pay  all  the  taxes  legally 
jj  [assessed  upon  the  land  embraced  in  his  paper  title,  and  covered  by  his  pos- 
session.   Ihid.  301. 

4.  The  pajanent  of  taxes  on  an  undi\ided  twelve  acres  of  a  tract  of  land, 
assessed  as  thii'teen  acres,  is  not  a  payment  of  taxes  within  the  meaning  of 
the  said  section    Hid.  301. 

5.  Lands  were  stricken  off  and  forfeited  to  the  State,  for  the  non-payment  of 
taxes ;  afterwards  tliey  were  sold  and  conveyed  by  the  auditor.  The  pur- 
chaser from  the  auditor  took  possession  and  made  improvements,  and  he  and 
his  vendee  continued  in  possession  and  paid  taxes  for  seven  consecutive  years. 
Held,  that  the  auditor's  deed  is  good  color  of  title,  under  the  limitation  act  of 
1839.  Held,  also,  that  the  re^^enue  act,  declaring  the  lands  forleited  for  the 
non-payment  of  taxes,  is  not  a  penal  provision,  b\it  only  makes  the  State  a 
purchaser  at  the  tax  sale.    Woodward  V.  Blanchard,  424. 

6.  Color  of  title  is  a  question  of  law  ;  but  the  good  laith  of  a  party  claiming 
under  it,  is  a  question  of  fact,  to  be  found  and  settled  like  other  facts  in  the 
case.    Ibid.  424. 

7.  The  case  of  Irving  v.Broivnell, 11  111.  R.  402,  partially  dissented  from.    IJjid.  454 . 

CLAIM  FOR  IMPROVEMENTS. 

1.  A  claim  for  pennanent  improvements,  made  under  an  adverse  claim  of  title, 
derived  from  a  sale  under  judgment,  must  go  wit  the  huisposition  made  of  that 
title,  and  fiill  with  it.     Still/nan,  v.  Young,  318. 

COMMON  CARRIERS. 

1.  A  biU  of  lading  is  in  the  nature  of  a  receipt,. aiid  may  be  explained  or  con- 
tradicted by  parol  proof.  Bissel  V.  Price,  408. 
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■2.  A  bill  of  ladiiiij  is  prima  facie  evidence,  and  the  carrier  must  prove  that  the 
j(0()d.>  were  not  us  tlicrcin  dcscrilx'd.  It'tlic  i;oods  arc  damaged  in  other  hands, 
but  coniiii','- to  till' (\iri-iiT  ill  the  course  oltraiisit.  in  ajipaiTiit  ,i;o()d  ordcr.lic  may 
reco\cr  his  I'rci.ulit  and  ad\anccs,  and  the  owner  must  seek  his  redress,  either 
against  the  party  in  whose  hands  they  were  injured,  or  under  his  original  con- 
tract of  s]ii])mcnt".     Ihid.  408. 

o.  A  common  carrier,  or  wareiiouscman,  m;'.y  receive  or  forward  goods  in  transit, 
and  recover  the  charges  for  I'reiu'lit,  etc.,  incurred  in  the  course  of  transporta- 
tion, which  have  been  paid.     Jliiil.  4118. 

i.  A  party  delivered  to  the  Kock  Island  Kail  Road  Comiiany  l.TKJ  pounds  of 
rags,  which  were  in  sacks,  at  Joliet,  to  be  transjiorted  to  Chicago;  the  company 
offered  to  delixcr  500  pounds  of  rags  at  Cliicago,  wiiich  were  loose,  and  outside 
tlieir  depot:  Jhlih  that  this  was  \\o  delivery  of  a  part,  and  that  tlie  company  was 
liable  for  the  price  of  the  w  hole,  unless  it  Avas  sliowu  that  tlie  rags  tenderedwere 
a  part  of  tliose  delivered,  and  that  they  were  in  a  proper  condition.  Chicago  and 
JRoclc  Island  Hail  Iloai  (Jo.  v.  Warren,  502. 

5.  A  shipperis  notboimd  to  take  arcnmant  of  his  goods,  in  whatever  condition 
they  may  be  identilied  and  offered  to  him.    Bxid.  502. 

6.  Common  carriers  must  deli\  cr  to  the  OAvner  or  consignee,  and  they  cannot 
relieve  themselves  of  their  liability  until  the  goods  are  delivered  to  the  owner  or 
consignee,  or  to  a  warehouseman" for  storage;  and  there  must  be  some  open  act 
of  deliverv,  to  chani,^e  tlie  liability  of  a  carrier  to  that  of  a  warehouseman. 
llnd.  502.' 

7.  The  proof  of  this  rests  upon  the  carrier.     Ilrid.  502. 

S.  If  a  rail  road  carrier  stores  the  goods  transported  by  him  in  the  car  which  he 
used  for  the  ])urpose,  he  must  show  that  the  car  has  been  separated  from  the 
train,  and  ]il;ued  in  the  jiroiier  or  usual  place  for  storage;  and  in  care  of  a  proi)er 
person,  to  release  his  liability.     Hid.  502. 

0.  The  responsibility  of  the  carrier  must  continue  luitil  that  of  some  other  person 
begins,  and  the  fact  of  the  change  must  be  shown  by  the  carrier.     Ibid,  502. 

COXFIEMATIOX  OF  CaiAP.DlAN'S  SALE. 

1.  Where  the  proeecdings  under  a  petition  of  a  guardian,  for  the  sale  of  thereat 
estate  of  wards,  was  regular,  and  in  compliance  with  tlie  statute,  and  the  report 
of  the  sale  was  not  made  for  seventeen  years,  it  appearing  that  had  the  report, 
been  made  soon  after  the  sale,  it  would  have  been  conffrmed,  the  lapse  of  time 
will  not  prevent  a  present  contirmation  and  approval  of  such  repoit.  Harvey, 
Guardian,  etc.  127. 

2.  The  delay  in  this  case  was  not  owing  to  any  defect  or  bad  faith  in  the  action  of 
the  guardian,  but  arose  from  a  mistake.     Ihid.  127. 

CONTEMPT. 

1.  Informations  for  contempt,  are  not  within  the  meaning  of  the  fifth  section  of 
the  cliapter  in  relation  to  cliange  of  venue,  in  the  lic\  ised  statutes.  Crook  et  al. 
V.  The  People,  h?A. 

2.  A  proceeding  for  contempt  for  disobeying  an  injunction,  is  on  behalf  of  the 
people, and  if  commenced  before,  may  be  prosecuted  after  the  injunction  is  dis- 
solved.    Ihid.  53-f. 

4i.  In  such  a  proceeding,  proofs  may  l)e  taken  to  contradict  the  answer  of  the 
party  to  interrogatories.  In  a  proceeding  at  law  it  is  otherwise.if  in  his  answers 
the  party  purges  himself  of  the  imputed  contempt.     lUd.  53-t. 

CONTIXUANCE. 

See  Affidavit. 

COPARTNEKS. 

1.  Where  a  partnership  exists,  and  the  interests  of  the  respective  partners  are 
Hot  proved,  the  law  presumes  that  their  interests  are  equal,    Boach  v.  Perry,  37. 
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2.  A  partner  cannot  charge  liis  copartner  for  his  ]a})or,  care  and  diligencti  in  the 
partner.ship^businessjunless  there  is  a  special  agreement  to  that  eflect.    Ibid.  37 . 

See  PARTXERSHir. 

CONSTITUTIONAL  LAAY. 

1.  When  the  General  Assembly  intends  that  a  law  shall  take  eflect  sooner  than 
the  period  tixed  by  the  constitution,  snch  intention  must  be  expressed  in  a  clear 
and  unequivocal  manner;  such  intention  cannot  be  aided  by  any  sort  of  intend- 
ment or  implication.     Wheeler  v.  Ghiibhuclc,  361. 

2.  In  order  to  take  an  act  out  of  the  constitutional  provision,  which  directs  when 
laws  shall  come  in  force,  the  legislature  should  direct  that  the  act,  as  a  whole, 
shall  come  in  force,  and  it  is  not  suflicient,  to  that  end,  that  certain  parts  of  it 
might  be  construed  sci>;irately,  as  coming  earlier  into  eflect.     Ibid.  3(jl. 

COSTS. 

1.  Itisnot  error  forthe  Circuit  Court,  on  an  appeal  fromajustice  by  the  plaintifl', 
whose  judgment  is  affirmed,  to  order  that  he  shall  pay  the  costs  accrued  in  that 
court.    Mc  Connell  v.  Beatliard,  132. 

2.  If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judgment  for  costs.  Smith  y . 
Gurry  et  ah  147. 

See  SUKETY. 
CONSTRUCTION  OF  STATUTES. 

1.  Under  the  school  law  of  1849,  school  directors  are  not  bound  to  certify  the 
schedule  of  a  teacher,  who  did  not  present  them  the  projjer  certificate  of  qualifi- 
cation before  the  conunencement  of  the  school.     Smith  Y.  Curry  etal.  147. 

2.  In  an  action  by  a  teacher  against  the  school  directors  under  this  law,  the  decla- 
ration must  contain  an  averment,  that  such  a  certificate  was  presented  prior  to 
the  commencement  of  the  school,  or  the  action  will  fail.     Ibid.  147. 

3.  The  omission  to  make  such  an  averment,  will  not  be  cured  by  the  verdict. 
Ibid.  147. 

4.  The  forty-first  section  of  the  schoollawof  1849  is  mandatory,  and  designed  to 
compel  tlie  distribution  of  the  school  funds  among  teachers  on  the  first  Saturday 
inthemonthof  April  and  October.     Thomas  v.  School  Trustees,  163. 

5.  None  of  the  sections  of  chapter  seventy-three  of  the  Revised  Statutes,  entitled 
"Negotiable  Instruments,"  except  the  first  and  secoiid,have  any  relation  to  bills 
of  exchaug.    F.  atui  0.  B.  R.  Go.  v.  Neill,  269. 

6.  The  uniting  of  the  statute  in  relation  to  bills,  of  exchange  with  that  in  relation 
to  promissory  notes,  as  they  existed  in  the  Revised  Laws  of  1833,  into  one  act, 
in  the  Re\ised  Statutes  of  1845,  does  not  change  their  effect  or  the  riUes  of  con- 
struction to  be  applied  to  them.     Ibid.  269. 

7.  When  the  General  Assembly  intends  that  a  law  shall  take  eflect  sooner  than  the 
period  fixed  by  the  ('(nistitufion.sucli  inti'ntiun  must  be  expressed  in  a  clear  and 
unequivocal  mainier;  siich  intention  cannot  be  aided  by  any  sort  of  intendment 
or  implication.     Wheeler  \.  Ghuhbuch.iiil. 

8.  In  order  to  take  an  act  of  the  constitutional  provision,  wiiicli  directs  when 
laws  shall  come  in  force,  the  legislature  shoiOd  direct  that  the  act,  as  a  whole,, 
shall  come  in  force,  and  it  is  not  stitficient.  to  that  end,  that  certain  parts  of  it 
might  be  construed  separately,  as  coming  earlier  into  eflect.    Ibid.  361. 

9.  To  take  a  case  out  of  the  statute  of  fratids,  there  must  be,  or  must  have  been, 
some  written  evidence  of  an  agreement  between  the  parties.  Ballingall  v. 
Bradley,  373. 

CONSTRUCTION  OF  CONTRACTS. 

1.  The  intention  of  the  parties  to  a  contract  is  to  be  ascertained  rather  from  the 
order  of  time  in  which  the  acts  are  to  be  done,  than  from  the  structure  of  the 
instrument,  or  the  arrangement  of  the  covenants.     Dtmay.  Moor«  tt  al.  151. 
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2.  Where  porformanee  um  lor  a  contract  is  allegetl  at  the  day  fixed  by  it,  proof  of 
performance  under  a  par(jlciilar,i;\'iiiciit  of  tlie  contract,  is  not  siitticient.  Nor 
will  excuse  for  non-performance  be  received.     Jliijgins  v.  Lw,  495.  ' 

3.  Averment  of  a  demand  at  f  lie  usual  place  of  residence  of  a  party, is  not  sustained 
by  proof  of  demand  at  his  stiU-house.     Ibid.  405. 

4.  Where  a  party  stipulates  to  do  all  the  work  on  walls  and  partitions, etc. ,aecord- 
injx  to  plans  and  specifications  wiiich  are  embraced  within  the  conti'act,  this  will 
not  be  restricted  to  tile  number  of  walls  and  partitions,  and  their  condition  on 
the  day  the  contract  was  executed,  but  will  be  understood  as  applying  to  the 
plans  and  specifications.     IhiJ.  41)5. 

5.  Where  a  contract  specifies  that  materials  to  be  used,  shall  lie  of  the  best  quality, 
and  to  be  approved  before  iising.the  party  furnishing  them  should  apply  to  have 
them  approved,  or  he  uses  them  at  his  peril.    Had.  4'J5. 

5.  In  a  contract  for  finishing  a  building,  a  party  sustaining  damage  by  the  use  of 
poor  materials  and  workmanship,  may  recoup  under  the  general  issue,  by  way 

of  reducing  the  recovery  under  the  qmntuin  meruit  or  valebant  counts.    Ibid.Wo. 

6.  The  damages  so  recouped,  to  be  deducted  from  the  value  of  the  labor  and  ma- 
terials propoi'tionately,  as  fixed  by  the  contract.     Hid.  495. 

CONTEACT. 

1.  If  one  acquires  possession  of  land  under  a  contract  of  sale,  and  refuses  to  per- 
forai  the  contract,  the  vendor  cannot  maintain  assumpsit  for  use  and  occupation, 
but  may  in  ejectment  recover  mesne  profits.    McJVair  v.  ScJncavtz,  24. 

2.  The  holding  in  such  case  is  under  a  purchase,  and  not  under  a  demise.  Jdiid. 
24, 

3.  No  contract,  promise,  or  assumpsit,  or  undertaking  to  pay  for  improvements 
upon  the  public  lands,  made  after  the  purchase,  can  be  implied  in  law,  but  the 
party  clainung  must  show  an  express  agreement  to  pay.  Blaiikcnsliip  v.  Cut- 
rell,  62. 

4.  Where  it  does  not  appear  that  a  party  is  an  intruder  or  trespasser  on  land,  or 
that  he  holds  it  against  tlie  will  'of  the  owner,  or  that  he  is  to  enjoy  the  land 
without  rent,  the  law  will  infer  an  implied  agreement  to  pay  a  reasonable  rent 
therefor.     Gales  v.  OaJces,  106. 

5.  The  tact  that  an  occupant  is  the  son  of  the  owner  of  the  premises,  is  not  suffi- 
cient to  raise  the  legal  conclusion  that  thej^  wei"e  to  be  lield  rent  tree.  Although 
sliglit  evidence  might  justify  such  a  conclusion.     IMd.  106. 

6.  A  simple  agreement,  either  expressed  or  implied,  to  pay  rent,  will  authoiize  a 
recovery  without  an  express  contract  for  that  purpose.    Ibid.  106. 

7.  A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be  enforced  in  an" 
other  State,  unless  it  is  against  good  morals,  or  is  repugnant  to  the  policy  or 
positive  institutions  of  such  State.     Fhmney\.  Baldtviii,  108. 

8.  The  intention  of  the  parties  to  a  contract,  is  to  be  ascertained  rather  from  the 
order  of  time  in  which  the  acts  are  to  be  done,  than  from  the  structiire  of  the 
instrument  or  the  arrangement  of  the  covenants.    Duim\,  Mom  e,lbl. 

9.  Where  a  day  which  follows  the  performance  of  the  consideration  is  named  for 
the  payment  of  monev,  an  action  will  not  lie  for  the  money  before  performance.. 
Ibid.  151. 

10.  If  a  child,  after  arriving  at  majority,  continues,  as  before,  to  live  with  his 
parent,  the  presumption  is.that  wages  are  not  to  be  paid  for  ser\ices  pei'fonned, 
but  this  presumption  may  be  rebutted,  by  proof  of  a  contract,  express  or 
implied,  or  of  such  circumstances  as  mil  establish  that  wages  were  to  be  paid. 
MUler  y. Miller,  296. 

11.  Where  a  contract  is  reduced  to  wilting,  and  deliberately  read  over  by  the  par- 
ties t)efore  executing  it,  and  thei'e  is  no  evidence  of  any  fraud,  a  biir<'annot  be 
sustained  by  one  of  the  parties  to  reform  the  contract  upon  the  ground  that  lie 
•understood  its  eflect  to  be  different  from  its  legal  one.     Copng  v.  Taylor,  457. 

12.  To  reform  a  contract,  it  must  be  shown  that  the  true  intention  of  the  parties 
was  diflerent  from  the  contract  as  reduced  to  writing,  and  that,  by  some  fraud 
or  mistake,  the  real  contract  between  the  parties,  was  not  truly  reduced  to  writ- 
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inff.    Proof  of  the  parties"  interpretation  of  the  contract  is  not  sufficient  to  show 
fraud  or  mistalce  iu  drawing  it  up.     Bjid.   457. 

13.  Acoutraf-t  deliberately  made,  read  over  and  executed  by  parties,  will  not  be 
reformed  upon  the  ground  that  the  ^\itnesscs  present  understood  its  elfect  to  be 
different  from  its  legal  one.    Ibid.  457. 

14.  A  contract  wliieh  sells  to  A.  and  B.  a  certain  interest,  in  equal  proportions  to 
each,  and  covenants  not  to  impair  the  interest,  is  joint.  Buchner  v.  Hamilton, 
487. 

15.  Where  a  party  has  contracted  for  land,  and  made  payments  upon  it,  he  may 
recover  back  what  he  has  paid,  withiuterest.  if  his  vehdorhasputit  out  of  his 
power  to  perform  his  contracr,  by  ha^■ing  sold  the  same  land  to  another.  Hard 
\.  Benny,  49'2. 

10.  '\Tliere  a  contract  speeities  that  materials  to  be  used,  shall  be  of  the  best 
quality,  and  to  be  approved  before  used,  the  party  furnishing  them  should  apply 
to  have  them  approved,  or  he  uses  them  at  liis  peril.     Hiijging  v.  Lie,  495. 

17.  "Where  pei'formauce  under  a  contract  is  alleged 'at  the  day  fixed  by  it,  proof 
of  performance  uuder  a  parol  enlargement  of  the  contract,  is  not  sufficient.  Xor 
will  excuse  for  uon-perlonnance  be  received.     Ibid.  495. 

IS.  Averment  of  a  demand  at  the  usual  place  of  residence  of  a  party,  is  not  sus- 
tained by  pi-oof  of  demand  at  his  stiU-house.     Ihid.  495. 

19.  Wliere  a  party  stipulates  to  do  all  the  work  on  walls  and  partitions,  etc. 
according  to  plans  and  specifications  which  are  embraced  within  the  contract, 
this  will  not  be  restricted  to  the  number  of  walls  and  partitions,  and  their  con- 
dition ou  the  day  the  contracts  was  executed,  but  will  be  understood  as  apply- 
ing to  the  plans  jxudspecification«.     Ihid.  i{)o. 


COX^^EYAXCE. 


1.  L'nder  the  statute  of  1837.  a  conveyance  of  land  to  county  commissioners 
vested  a  title  in  them,  w"Mch  they  might  re-convey.     Street  v.  McConnel,  125. 

■2.  By  the  Revised  Statutes  of  1833,  when  an  order  for  partition  of  real  estate 
aniong  heirs,  had  been  made,  and  report  confirmed  by  an  order  declaring  that 
eacli  of  the  heirs  shoidd  hold  the  portion  assigned  in  severalty, such  order  would 
operate  as  a  couvevauce  from  the  others,  without  deeds  of  release  orpai-titiou 
Ibid.  125. 

3.  Even  if  the  order  of  the  court  required  a  deed  of  partition  to  be  executed,  such 
deed  need  not,  as  in  the  case  of  a  guardian,  be  approved  in  order  to  vest  the 
grantee  with  title.     Riid.  125. 

4.  Hewed  tunber.  fence  posts,  etc..  unattached  to  the  soil,  are  not  fixtures  or  appur- 
tenances to  the  land,  and  do  not  pass  by  deed.     Cooh  v.  Whiting,  480. 

5.  Oral  testimony  is  inadmissible  to  add  to.  vary  or  change  the  terms  of  a  deed? 
but  may  be  admitted  to  show  the  condition  of  the  property.  Avith  a  ^iew  to  arrive 
at  the  true  intent  of  the  parties,  in  the  tenus  used  by  them.    Hid.  480. 

C.  ■\^^litlock  adminstered  upon  the  estate  of  Jones;  subsequently  the  legislature 
passed  an  act  authorizing  the  administrator  to  sell  the  real  estate  of  Jones,  to  pay 
debts,  and  to  re-invest  the  surplus,  with  the  approval  of  the  Probate  Judge,  for 
the  benefit  of  the  widow  and  heir.  "W'hitlock  was  removed,  and  Paine,  the  hus- 
band of  the  widow  of  Jones,  was  appointed  in  his  stead.  Paine  sold  the  land, 
and  his  wife  joined  in  the  conveyance,  which  did  not  recite  the  power  to  sell, 
nor  that  the  estate  conveyed  belonged  to  decedent,  nor  did  Paine  execute  it  as 
administrator.  Xo  debt  "had  been  "proved  or  allowed  by  the  Probate  Court: 
Held,  that  the  power  was  conferred  for  the  purpose  of  paying  debt,  and  could 
not  be  exercised  until  required  for  that  purpose;  Held,  further,  that  the  bond 
executed  prior  to  the  conveyance,  and  the  conveyance,  do  not  piu-port  on  their 
face  to  transfer,  nor  do  they  transfer  the  estate  of  Jones,  the  decedent.  Haven- 
part  V.  Toung  et  «jr.  548. 

7.  The  court  below  had  not  the  riirht  to  permit  the  parties  to  show  the  fact  that 
the  decedent  owed  debts  which  had  not  been  proven  before  theProbate  Court 
Ihid.  54S. 
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COUNTY. 

1.  It  is  the  duty  of  the  county  to  furnish  lights  and  fuel  for  the  use  of  the  office 
of  the  clerk  of  the  Circuit  Goiu-t.    Board  of  Supervisors  v.  Heveridge,  312. 

COUNTY  COM^USSIONERS. 

1.  Under  the  statute  of  1837,  a  conveyance  of  land  to  county  commissioners 
vested  title  in  them,  which  they  might  re-convey.  Street  v.  McConrtel,  125. 

2.  The  County  Commissioners  of  Peoria  surveyed  and  platted  the  town  of  that 
name,  and  sold  the  lots  ;  the  surveyor  was  to  have  two  lots  for  his  services, 
and,  at  the  sale,  two  lots  were  marked  on  the  list  of  lots  as  sold  to  him,  an 
allowance  having  been  made  for  his  services  corresponding  Avith  the  price  of 
the  lots,  which  allowance  was  not  called  for  by  the  surveyor  :  Held,  that  these 
several  memorandums  were  suificicntto  take  the  case  out  of  the  statute  ot  frauds, 
as  between  the  county  and  the  surveyor.    Bourland  v.  County  of  Peoria,  538. 

3.  But  such  entries,  orders  and  proceedings  are  not  constructive  notice  of  the 
sale,  to  subsequent  purchasers.    Ibid.  538. 

4.  The  records  of  the  County  Commissioners' Court,  showing  sales  of  land,  are 
not  notice  ;  the  purchaser  should  have  his  title  recorded  in  the  proper  office. 
Hid.  538. 

5.  If  the  County  Commissioners  sell  land  to  A.  and  take  the  pay  therefor,  and  do 
;j  not  give  title,  and  six  years  afterwards  sell  the  land  to  B.  they  will  be  held,  as 

trustees,  to  pay  A.  the  price  received  from  B.  with  interest  thereon.    Hid.  538. 

6.  The  bar  of  the  statute  of  limitations,  will  not  be  applied  shoi't  of  the  time  that 
would  bar  an  ejectment.    Ihid.  538. 

COUNTY  COURT. 

1.  Where  a  party  is  dissatisfied  with  the  assessment  upon  a  writ  of  inquiry, 
affidavits  should  be  filed  showing  all  the  evidence  heard ;  and  then  tlie  inquest 
may  be  set  aside  and  the  party  let  in  to  make  his  defense ;  and  in  case  of  refusal 
to  do  so,  this  court  might  correct  the   error.    Motsinger  V,  Wolf,~\. 

2.  In  the  county  court,  wheu  a  note  bearing  ten  per  cent,  interest  is  presented 
against  the  estate  and  allowed,  the  note  is  extinguished  by  the  judgment,  and 
but  six  per  cent,  interest  can  be  allowed  upon  siich  judgment.  Mltchelly. 
Mayo,  83. 

3.  An  order  of  the  county  court  in  favor  of  a  creditor  against  an  estate,  is  a 
jud,gment.  Ihid.  83. 

4.  Wheu  the  administi-ator  proceeded  regularly  in  the  performance  of  his  duties, 
and  the  Judge  of  Probate  certified,  on  the  30th  of  May,  1837,  that  he  had  settled 
the  estate  of  his  decedent,  but  had  omitted  to  enter  the  proceedings  of  record  ; 
the  county  court  is  authorized,  upon  proper  proof,  to  enter  and  spread  of 
record,  ?!-w;ic  ^ro  iSwwc ,  the  preliminary  and  final  settlement  of  such  administra- 
tor made  with  such  Probate  Judge.     Frame  v.  Frame,  155. 

5.  The  County  Court  has  jurisdiction  in  suits  arising  out  of  bonds  of  executors 
or  administrators,  if  the  amount  claimed  does  not  exceed  §51000.  People  v.  Sum- 
tners,  173. 

6.  The  judgment  need  not  be  for  the  full  penalty  of  the  bond,  Imt  for  such  dama- 
ges as  the  party  has  sustained,  by  non-compliance  with  its  condition.  Such 
judgment  will  not  bar  another  action  on  the  bond,  but  suits  may  be  brought 
until  the  entire  penalty  is  recovered.  Und.  173. 

7.  If  a  judgment  has  been  entered  on  such  a  bond  in  the  Circuit  Court,  the 
proper  remedy  would  be  to  suggest  a  breach,  and  have  damages  assessed  in  that 
court.    Ihid.  173. 

8.  If  a  judgment  has  been  entered  on  the  bond,  it  would  merge  the  latter  in  the 
former,  and  no  further  action  could  be  maintained  upon  it.     Ihid.  173. 

9.  The  judgment  of  a  County  Court,  allowing  the  debt  of  a  creditor  against  an 
estate,  is,  as  between  the  creditor  and  the  administrator,  conclusive,  till  re- 
versed or  impeached  for  fraud.    Sto)ie  v.  Wood,  177. 
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CORPORATION. 

1.  A  town  incorporated  under  the  general  law,  may  provide  by  ordinance 

against  selling  liquors  without  a  license.    Byers  v.   Town  of  Olneif,  35. 

2.  A  law  which  declares  that  stockholders  in  an  incorporated  company  may  be 
competent  witnesses  for  or  against  the  company,  is  not  luiconstitutional. 
P.  and  F.  Planh  Road  v.  Harrison,  81. 

3.  The  intention  of  the  "Act  in  relation  to  the  evidence  of  the  proceedings  of 
corporations,"  approved  February  12,  1853,  was  to  place  certilicd  copies  on 
the  same  footing  with  the  originals  ;  but  not  to  make  such  books,  records,  etc., 
evidence,  as  were  not  so  before  the  passage  of  the  law.    Hid.  81. 

4.  Where  a  municipal  corporation  has  been  organized  by  acts  of  the  General 
Assembly,  empowering  it  to  act,  by  issuing  negotiable  obligations,  all  inquiry 
into  the  original  organization  of  the  corporation  is  precluded.  Jameson  v. 
People  exrel.,etc,  258. 

5.  Municipal  corporations  are  created  for  the  public  goodj  are  demanded  by 
the  wants  of  the  community ;  and  the  law,  after  the  long  continued  use  o"f 
corporate  powers,  and  the  acquiescence  of  the  public  in  them,  will  indulge  in 
presumptions  in  support  of  their  legal  existence.    Ibid.  258. 

COVENANT. 

1.  If  a  covenant  be  joint,  suit  must  be  brought  by  those  having  the  legal  inter- 
ests, and  jointly  or  severally,  as  it  is  held  by  them.    Z'ticlner  y.  Ilam-tlton.  187. 

2.  A  contract  which  sells  to  A  and  B  a  certain  interest,  in  equal  proportions  to 
each,  and  covenants  not  to  impair  the  interest,  is  joint.    Ibid.  487. 

CRIMINAL  LAW. 

1.  On  a  trial  for  murder,  where  it  appeared  that  the  deceased  sought  the  accu- 
sed at  his  own  house  with  the  design  to  arrest  or  assault  him,  having  a  hatchet 
in  his  hand,  it  is  competent  for  the  accused  to  show  that  the  deceased  had,  on 
the  day  of  his  death,  and  at  other  times  shortly  previous,  made  threats  against 
him.   "  Camplell  v.  People,  17. 

2.  An  instruction  which  may  be  understood  by  the  jury  as  denying  to  the  accused 
on  trial  tor  murder,  the  right  to  defend  himself,  unless  his  danger  was  not 
only  apparently  imminent,  but  was  real  and  positive,  is  erroneous.    Ibid.    17. 

3.  Actual  and  positive  danger  is  not  indispensable  to  justify  self-defense.  Ibid.  17. 

4.  If  one  is  pursued  or  assaulted  in  such  a  way  as  to  induce  in  him  a  reason- 
able and  weh  grounded  belief  that  he  is  actually  in  danger  of  losing  his  life,  or 
receiving  great  bodily  hann,  under  the  influence  of  such  apprehension  he  will 
be  iustitied  in  defending  himself,  whether  the  danger  was  real  or  only  apparent. 
Hid.  17. 

5.  Men,  when  threatened  with  danger,  must  determine  from  appearances  and 
the  actual  state  of  things  surrounding  them,  as  to  the  necessity  of  resorting  to 
self-defence;  and  if  they  act  from  reasonable  and  honest  convictions,  they  will 
not  be  held  responsible  criminally,  for  a  mistake  in  the  extent  of  the  actual  dan- 
ger, where  other  judicious  men  would  have  been  alike  mistaken.    Ibid.  17. 

G.    Although  it  may  be  positively  proved  that  one  of  two  or  more  persons  com- 
mitted a  "crime,  yet,  if  it  is  uncertain  which  is  the  guiltj'  party,  all  must  be  ae- 
•    quitted.     Pyid.  17. 

7.  On  a  trial  for  murder,  the  law  makes  no  distinction  in  its  principles  as  to  the 
color  of  the  accused.    Ibid.  17. 

8.  The  act  of  the  12th  February,  1853,  so  altered  section  132  of  the  criminal  code, 
and  chapter  G4  of  the  llevised  Statutes,  as  to  make  it  penal  for  any  person  to 
sell  liquor  in  less  quantity  than  a  gallon,  without  having  a  license  to  keep  a  gro- 
cer}'.    Bennett  v.  People,  160. 

9.  It  was  crroncovis  to  say  that  a  party  who  had  sold  ardent  spirits  without  a  license 
in  a  less  quantity  than  one  gallon,  at  any  time  within  eighteen  months  prior  to 
3Iay,  1854,  could  be  punished  under  section  132  of  the  criminal  code,  as  that 
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code  was   not  in   force  from  tlie  1st  Fel)ruury,  ISHl,  to  the  I'itli  of  the  same 
month,  in  1853.     Ibid.  100. 

10.  A  verdict  in  a  capital  case  may  be  received,  although  the  juflgc  may  have 
announced  an  adjournment,  if  instantly  afterwards  the  verdict  is  presented  by 
the  jury.     G-reenx.  People,  i?A. 

11.  If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror,  it  is  not 
for  the  court  to  refuse  them  that  right.     Vanhlarlctmi  v.  People,  ttO-i. 

12.  Where  a  juror  states,  upon  examination,  that  he  has  an  opinion  in  the  case 
which  he  is  called  to  try,  and  is  accepted  by  the  prisoner,  if,  beiore  he  is  accepted 
or  challenged  on  the  part  of  the  people,  the  judge  refuses  to  allow  him  to  be 
swoni,  it  is  erroneous.     Hid.  3G4. 

13.  It  is  no  bar  to  a  prosecution  for  riot,  that  one  of  the  accused  has  been  tried, 
convicted  and  lined  for  an  assault  and  battery,  arising  out  of  the  same  transac- 
tion or  ofl'ense.    Freeland  v.  People,  380. 

14.  If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an  oflense 
describetlin  a  second  indictment,  then  an  acquittal  or  conviction  upon  the  tirst 
indictment  is  no  bar  to  a  trial  on  the  second.     Ibid.  380. 

15.  To  be  a  bar,  the  oft'ense  chai'ged  in  one  indictment  must  agree  in  law  and  in 
fact  with  some  ottense  of  which  the  accused  might  have  been  convicted  upon  a 
prosecution  upon  another  indictment,  and  in  such  prosecution  there  must  have 
been  an  acquittal  or  conviction.     Ibid.  380. 

16.  Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and  he  appro- 
priates it,  it  is  larceny.    Farrell  v.  People,  506. 

■  CROSS  BILL. 

1.  A  defendant  who  flies  a  cross  l)ill  must  take  steps  to  have  it  answered,  etc.,  and 
have  a  hearing  upon  it  when  the  original  is  heard.    Reed  v.  Kemp,  445. 

DAMAGES. 

1.  In  an  action  for  slander,  in  which  the  defendant  pleaded  not  guilty,  and  tiled 
with  his  plea  a  notice  of  justification,  which  was  read  to  the  jury,  but,  after 
plaintilf  had  closed  his  case,  was  ei'ased  by  consent  of  court :  Held,  that  such 
conduct  might  be  considered  bv  the  jury  in  estimatuig  damages.  Beashy  v, 
Meigs,  139. 

2.  Nor  did  the  withdrawal  of  the  notice  render  an  instruction  to  that  eflect  to  the 
jury  improper.     Ibid.  139. 

3.  A  delay  from  October  to  December  in  paying  a  demand,  where  the  defendant 
shows  a  just  claim  for  damages,  unadjusted,  for  a  breach  of  the  contract  sued 
on,  is  not  such  an  unreasonable  and  vexatious  delay  as  will  allow  an  award  of 
interest.    McCormich   v.  Mston  204. 

4.  Interest  upon  an  account  will  not  be  allowed,  unless  there  is  unreasonable  and 
vexatious  delay  in  the  payment  of  the  money.     Aid  rich  y.  PunJiam, -iOS. 

5.  To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreasonable  and 
vexatous  delay  in  the  payment  of  money.     Jbid,  403. 

6.  In  actions  for  slander,  the  jury  are  to  determine,  from  all  the  circumstances, 
what  damages  ought  to  be  given,  and  are  not  confined  to  mere  pecuniary  loss  or 
injury  ;  and  unless  the  jury  acted  from  prejudice,  partiality  or  corruption,  the 
verdict  should  not  be  disturbed.     Spencer  v.  McMasters,  405. 

7.  A  plea  of  justification,  in  a  case  for  slander,  with  all  the  circumstances  attending 
its  use,  is  propei'forthe  consideration  of  the  jury,  in  detennining  upon  the  ques- 
tions of  mahce  and  damage.    i?>;'(7.  405. 

8.  In  assessment  of  damages  by  default,  the  defendant  should  be  allowed  to  cross- 
examine,  or  to  introduce  witnesses,  to  reduce  the  amount  claimed;  and  if  the 
inquest  is  taken  in  open  court,  to  have  the  jury  instructed  as  to  the  law.  He 
may  take  a  bill  of  exceptions,  or  move  to  set  aside  the  inquest  upon  aflidavit, 
and  may  assign  errors  upon  the  action  of  the  Circuit  Court  in  taking  or  approv- 
ing the  inquest.    Chicago  and  Rock  Island  Rail  Boad  V,  Ward,  522. 
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9.  Under  a  breach  of  covenant  to  erect  and  maintain  fences,  etc.,  on  each  side  of 
a  railroad,  it  is  proper  to  show  how  much  the  laud  would  yield  each  season,  and 
the  market  value  of  the  crops  at  harvest  season,  from  which  should  be  deducted 
the  cost  of  tillage,  harvesting  and  marketing,  to  ascertain  the  true  measure  of 
damage.    Scates,  C.  J.     Ihid.  522. 

10.  In  such  a  case  itisproper  to  permit  aparty  to  prove  what  the  cropwouldhave 
been  worth  at  its  maturity,  taking  as  the  measure  of  damage  the  relative  value 
of  the  groAvingcrop  for  a'series  of  antecedent  years,  to  establish  the  value  of 
the  crop  destroyed,  at  the  time  of  its  destruction.  Or, what  would  a  prudent 
man  have  given  for  the  crop  destroyed,  at  the  time,  provided  he  could  have  it 
secured  from  trespass,  and  have  the  right  to  cultivate  and  secure  it.  Sklnner, 
J.  lUd.  522. 

11.  The  amount  of  damage  in  such  case,  should  be  the  value  of  the  gi-OT\ing  crop 
at  the  time  of  the  breach  of  the  covenant,  to  be  established  by  then  existing 
facts,  and  the  judgment  of  men  applied  to  them,  as  if  the  inquiry  had  been 
made  the  day  the  crop  was  destroyed,  without  admitting  proof  of  any  after  oc- 
curring fact.     Caton,  J.     Ihid.  522. 

See  Recoupment. 

DEBTOR    AND    CEEDITOR. 

1.  A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  voluntarily 
availed  himself  of  the  use  of  the  materials,  or  in  any  manner  ratified  the  act  of 
obtaining  them;  and  these  are  questions  for  a  jury  to  settle.  Fisher  v.  Ste- 
vens, 397. 

1.  A  failing  debtor  has  a  right  to  prefer  one  creditor,  by  an  assignment  of  his 
assets,  if  he  does  so  in  good  faith.     Cooper  v.  McClun,  435. 

DEED. 

See   COXVEYANCE. 

DEMUREEE. 

1.  Upon  a  demurrer  to  the  whole  declaration,  if  any  one  count  is  good,  the  de- 
murrer should  be  overruled.    Nash  v.  Nash,  71. 

2.  Where  a  plea  avers  a  total  failure  of  consideration,  but  the  facts  stated  in  it 
clearly  show  that  it  was  founded  on  a  good  consideration,  it  is  obnoxious  to  a 
demurrer.    Henderson  v.  Farrelhj,  137. 

3.  Where  a  demiu-rer  is  interposed  to  a  pleading,  which  proposes  to  answer  a 
pleading  of  the  party  demurring,  the  demurrer  will  be  carried  back  and  sus- 
tained to  such  first  pleading,  defective  in  substance.  P.  and  0.  Bail  Eoad  v. 
Neill,  269. 

4.  After  a  demurrer  to  a  plea  in  abatement  has  been  overruled,  the  court  cannot 
grant  lea-\'e  to  reply  to  the  plea.    Eddy  v.  Brady,  306. 

DILATOEY  MOTIONS. 

1.  AU  motions  of  a  dilatory  nature  should  be  interposed  at  the  first  opportunity. 
If  any  reason  exists  for  not  having  done  so,  it  must  be  shown  in  support  of  ft. 
Miller  v.  Metzger,  390. 

2.  If  a  bill  of  exceptions  fails  to  show  that  an  affidavit  iu  support  of  such  a  motion 
set  out  n  the  bill,  wajs  the  only  evi  deuce  offered,  it  will  be  presumed  that  the 
Circuit  Court  decided  correctly.    Hid.  390. 

DISTEADJT. 

1.  An  administrator  or  executor  cannot  distrain  or  sue  for  rent  which  accrues  after 
the  death  ol  the  ovvner  of  the  land.  The  rent,  in  such  case,  goes  to  the  heirs. 
Sherma  ny.  Dutch,  2S3. 
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2.  If  a  tUstress  wan-ant  is  executed  in  the  night  time,  it  is  a  trespass.  Ihid.  283. 

3.  In  an  action  of  trespass,  for  ilamages  resulting  from  tlie  execution  of  a  distress 
warrant,  it  is  erroneous,  to  instruct  the  jury,  that  "  the  manner  in  which  the 
warrant  was  executed,  and  the  plaintiff's  property  used,  is  evidence  to  show 
malice,  and  may  he  taken  into  consideration  to  enhance  damages,"  as  such 
language  might  lead  the  jury  to  suppose  that  the  question  of  maUce  was  set- 
tled by  the  court  as  a  matter  of  law.    Hid.  283. 

4.  If  a  distress  warrant  is  made  oppressive,  or  is  \\TongfulIy  executed,  the  jury 
may  take  the  fact  into  consideration.    Ihid.  283. 

5.  In  trespass,  a  plaintiff  may  recover  vindictive  or  exemplary  damages,  and  he 
may  recover  special  damages  resulting  from  a  wrongful  act,  if  stated  and 
claimed  by  his  declaration.     Hid.  283. 

C.  E\idence  as  to  the  value  of  the  business  interrupted  or  destroyed,  is  proper 
under  a  proper  statement  in  tlie  pleadings.     Ibid.  283. 

7.  If  books  or  papers  ,  indispensable  to  the  business  of  the  plaintiff,  though  of 
little  or  no  value  in  market,  are  maUciously  or  wantonly  taken,  it  is  proper  to  con- 
sider the  foct  iu  aggravation  of  damages.     Ihid.  283. 

8.  The  parties  who  issue  the  distress  warrant,  may  show,  although  there  is  a  vrni- 
ten  lease,  that  they  have  been  recognized  and  treated  by  the  tenant  as  landlord. 
Bid.  283. 

9.  The  record  of  judgment  resulting  ft'om  the  distress  warrant,  would  be  proper 
evidence  iu  mitigation  of  damages,  upon  an  action  for  an  abuse  of  the  process  in 
its  service.    /  hid.  283. 

10.  A  non-resident  landlord,  who  issues  a  distress  warrant,  against  a  tenant,  must 
give  security  for  costs.     Lapointe  v.  Stewart.  291. 

11.  A  commencement  by  distress,  is  a  "case  at  law  or  equity,  "  within  the  mean- 
ing of  our  statute,  which  requires  a  non-resident  to  give  security  for  costs.  Ihid. 
291. 

12.  The  finding  and  certificate  required,  by  the  sixth  section  of  chapter  sixty  of 
the  Revised  Statutes,  entitled,  "Landlord  and  Tenant,"  do  constitute  a  final 
judgment,  from  which  an  appeal  may  be  taken  to  the  Supreme  Court.  Wade 
V.  Halligan,  507. 

13.  A  tenant,  upon  a  proceeding  by  distress,  may  show  that  he  was  evicted  from 
a  part  of  the  premises,  or  that  he  was  disturbed  in  his  possession.    Ihid.  507. 

14.  The  law  will  implj^  in  a  lease,  covenants  against  paramount  title  and  against 
such  acts  of  the  landlord  as  destroy  the  beneficial  enjoyment  of  the  premises. 
Ihid.  507. 

DIVORCE. 

1.  In  an  application  for  a  divorce,  it  is  not  necessary  to  prove  that  the  parties 
were  lawfully  married;  proof  of  marriage  is  sufficient.  Barman  v.  Earman,  85. 

2.  In  civil  actions,  reputation,  cohabitation,  acknowledgments  of  the  parties, 
etc.,  are  suflicient  evidence  of  marriage.    Ibid.  85. 

3.  If  a  bill  for  divorce  avers  a  marriage,  which  is  confessed  or  not  denied  by  the 
answer,  it  may  be  considered  that  an  issue  on  this  allegation  is  waived. 
Ihid.  85. 

4.  It  is  not  required  that  a  party  should  endure  "  extreme  and  repeated  cruelty 
for  two  years,"  before  a  divorce  can  be  obtained  for  that  cause.  Ihid.  85. 

DOWER. 

1.  Where  A.  being  a  bona  fide  purchaser,  having  an  unrecorded  conveyance  of 
land,  which  had  been  levied  upon  by  attachments  ripened  into  judgments  as 
the  property  of  other  parties,  the  convej'ance  of  which  in  former  grantees  was 
fraudulent,  and  a  bill  was  filed  to  set  aside  such  conveyances  in  ftivor  of  the 
judOTient  creditors  in  attachment,  it  was  held  that  A.  never  having  reduced  the 
land  into  possession,  nor  recorded  his  title  prior  to  the  filing  of  the  bill  to  set 
aside  the  conveyances,  his  v\ife  was  not  dowable  of  such  land.  Strihlina  v 
Boss,  122.  ^ 
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2.  A  widow  is  not  dowable  of  land,  unless  her  Lnsljand  was,  during  man-iage, 
seized  of  an  estate  of  inheritance  therein.  IMcl.   122. 

3.  The  right  to  dower  is  liable  to  be  defeated  by  every  subsisting  claim  or  incum- 
brance existing  prior  to  the  husband's  title,  aiid  which  would  have  defeated  his 
seizin.     IMcl.  122. 

DURESS. 

1.  To  establish  duress,  it  is  necessary  to  show  an  unlawful  imprisonment,  or  abuse 
of  oroppression  under  lawful  process.  The  motive,  and  the  degree  of  influ- 
ence exercised  upon  the  party  under  duress,  are  to  be  taken  together,  and  from 
these,  duress  is  determined  as  a  conclusion  of  fact.     Taylor  v.  Vottrell,  9o. 

2.  If  a  party  is  pursuing  a  legal  redress  of  pnvate  wrongs,  or  protection  from 
public  -wTongs,  in  good  faith,  against  another,  and  that  other  assents  to  a  just 
satisfaction,  in  consideration  of  release,  this  shaU  not  be  intended  as  duress, 
to  avoid  his  act.     Ibid.  93. 

3.  Sureties  upon  a  recognizance  cannot  plead  the  duress  of  tlieir  principal,  in  dis- 
charge of  their  liability.  Plummer  v.  The  People,  358. 

4.  If  a  party  is  committed  in  this  State  for  a  larceny  committed  in  another,  and 
the  justice  who  committed  him,  afterwards,  in  the  absence  of  the  accused,  and 
^\ithout  proof,  makes  a  second  mittimvis  for  an  ofl'ense  committed  in  this  State, 
he  may  successfully  plead  duress.,  and  will  be  discharged.     Rid.  358. 

EVIDENCE. 

1.  Evidence  tending  to  prove  payment  may  be  given  under  the  general  issue. 
Crews  V.  BleaMey,    21. 

2.  A  copy  of  an  instrument  is  only  required  to  be  filed  where  it  is  specially  declar- 
ed on,  and  is  made  the  foundation  of  the  action.     Parre     v.  Broois,  64. 

3.  Where  an  instrument  is  only  introduced  in  evidence,  in  support  of  another  sort 
of  claim,  and  is  not  specially  counted  upon,  the  statute  does  not  require  a  copy 
to  be  filed  with  the  declaration.'  Ibid.  64. 

4.  A  receipt  acknowledging  the  payment  of  money  on  account  of  hogs,  to  be  there- 
after delivered,  may  be  otfered  in  evidence  under  a  count  for  money  had  and 
received,  although  a  copy  is  not  filed  with  the  declaration.    Ibid.  64. 

5.  In  actions  for  slander,  the  allegations  and  proofs  must  agree.  The  words  laid 
in  the  declaration,  or  so  many  of  them  as  will  establish  the  cause  of  action,  must 
be  proved.    Norton  v.  Gordon,  38. 
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e  proveu.    i\orton  v.  u-oraon,  oo. 

,    It  is  not  enough  to  prove  the  speaking  of  equivalent  words,  or  diflereut  words 
of  the  same  import.    Ibid.  38. 

I.  A  law  which  declares  that  stockholders  in  an  incorporated  company  may  be 
competent  witnesses  for  or  against  the  company,  is  not  unconstitutional.  P.  and 
F.  Plank  Road  Co.  v.  Harrison,  81 . 

8.  The  intention  of  the  "  Act  in  relation  to  the  evidence  of  the  proceedings  of  cor- 
porations," approved  February  12, 1853,  was  to  place  certified  copies  on  the  same 
footing  with  the  originals;  but  not  to  make  such  books,  records,  etc.,  evidence, 
as  were  not  so  before  the  passage  of  the  law. 

9.  In  civil  actions,  reputation,  cohabitation, acknowledgments  of  the  parties,  etc., 
are  suflicient  prooi"  of  marriage .    Barman  v .  Ilarman,  85. 

10.  In  cases  for  divorce,  proof  of  marriage  is  suflicient.  Ihid.  85. 

II.  To  establish  duress,  it  is  necessary  to  show  an  unlawful  imprisonment  or 
abuse  of,  or  oppression  under,  lawful  process.  The  motive  and  the  degree  of  in- 
fluence exercised  upon  the  party  under  duress,  are  to  be  taken  together,  and  from 
these,  duress  is  determined  as  a  conclusion  of  fact.   Taylor  v.  Marcum.    93. 

12.  In  an  action  of  assumpsit,  brought  by  two  parties,  it  is  no  defense  to  the  action 
to  show  that  a  contract  in  \\Titing,  in  reference  to  the  same  cause  of  action,  was 
made  with  but  one  of  the  plaintift's  ;  especialy  where  the  defend-^nt  can  avail 
liimself  of  his  full  defense,  as  against  both.    McCormich  v.  Elston,  204. 

13.  Wliere  two  partners  who  followed  brick-making  kept  a  day-book  and  ledger, 
one  made  the  entries  daily  of  deliveries,  in  the  day-dook,  and  the  other  kept  the 


INDEX.  699 


ledger,  but  kept  no  clerk  ;  it  was  //.  /,/,  that  tiie  ledger  was  not  sufficient  evidence, 
even  when  backed  by  the  testimony  of  a  witne.-s,  who  liad  settled  by  it,  but 
that  the  liook  oforiginal  entries  should  also  have  i>een  otlered  in  evidence  with 
the  ledger.    IhkL  204. 

14.  Proof  of  signatures  to  notes,  bills,  etc.,  given  by  a  corporation,  is  not  neces- 
sary to  authorize  u  judgment,  and  if  the  signature  is  denied,  it  must  be  under 
oath.    r.  and  0.  Ji.  Ji.   Co.  v.    O'Neil,  209. 

15.  The  acceptance  of  a  bill  is  an  admission  of  the  execution  of  it  by  tlic 
drawer.    Ihid.  20!). 

IG.  A  party  who  objects  to  the  admission  of  evidence  otl'ered,  should  state  his 
reasons  to"  the  court  at  the  tinae,  or  the  objection  will  be  considered  as  waived. 
Ihid.  209. 

17.  An  acceptance  of  a  bill  is  good  evidence  under  the  common  coimts,  though  it 
may  vary  from  the  instrument  described  in  the  special  ones.     Jlid.  209. 

18.  In  an  action  of  trespass,  to  recover  damages  for  entering  a  dwelling-house 
and  for  carrying  away  goods,  it  is  no  defense,  to  prove  that  the  plaintitf  kept 
a  bawdy-hoiise.     Lore  w.Moynehaii,  217. 

Id.  ^noticeof  set-ofl"istobei'egardedas  a  plea,  and  a  bill  of  particulars  accompa- 
nying it,  may  be  treated  as  a  part  of  the  record,  and  may  be  read  to  the  jury, 
and  coimnented  upon,  in  an*aetion  between  parent  and  child  to  recover  for  ser- 
\-iccs  performed.     Miller  v.  Miller,  290, 

20.  In  an  action  on  a  case  for  damages,  for  injuries  sustained,  the  burthen  of 
proof  is  on  the  plaintiff  to  show  that  he  exercised  due  care  and  caution,  or  that 
his  own  negligence  did  not  contribute  to  produce  the  injury  com]ilained  of,  as 
well  as  that  the  injury  was  produced  by  the  negligence  of  the  defendant.  JJyer 
V.  Talcotf,  300. 

21.  In  trespass  for  assault  and  battery,  evidence  of  the  pecuniary  condition  of  the 
plaintiff' may  be  given.     Cochran,  v.  Am/incn,  310. 

22.  A  person  who  has  signed  a  replevin  bond,  may  become  a  competent  -witness 
in  the  cause,  if  another  security  is  substituted  for  him,  Charlesworth  v.  Wil- 
liams, 338. 

23.  The  printed  statutes  of  another  State  may  be  read  in  evidence.  And  if  a 
pai'ty  objects  to  the  portions  of  such  statutes  so  read,  as  being  irrelevant,  he 
should  raise  the  question  by  copying  them  into  the  bill  of  exceptions,  Ihid.  338, 

4.  "Wliere  an  instnunent  is  attested  by  a  witness,  he  should  be  called  to  prove  it^ 
if  within  the  jurisdiction  of  the  court.    Miller  y.  Metzger,  390. 

25.  Questions  as  to  the  admissibility  of  evidence,  are  for  the  court,  not  for  the 
jury,    Ihid.  390. 

26.  An  affidavit  in  aid  of  a  plea  of  71011  est  factum,  is  not  evidence  for  the  jurj'. 
Ihid.  390,  * 

27.  Deeds  and  other  instruments  relating  to  titles  of  real  estate,  if  properly  ac- 
knowledged ^nd  recorded,  may  be  read  in  evidence  without  proof  of  their  exe- 
cution ;  but  «  hen  not  so  acknowledged,  they  may  be  filed  for  record  and  ope- 
rate as  notice  ;  but  when  used  as  evidence,  their  execution  must  be  proved, 
Beed  v.  Kemp,  445. 

28.  An  instrument,  affecting  or  relating  to  title  to  real  estate,  may  be  recorded, 
although  not  proven  or  acknowledged ;  and  will  operate  as  constructive  notice 
to  subsequent  purchasers  and  creditors,  and  common  law  proof  of  its  execu- 
tion will  be  suthcient.    Ihid.  445. 

29.  Oral  testimony  is  inadmissible  to  add  to,  vary,  or  change  the  terms  of  a  deed, 
but  may  be  admitted  to  show  the  condition  of  the  property,  with  a  view  to  arrive 
atthe  true  intent  of  the  parties,  in  the  tei'ms  used  by  them    Coolc  v.  Whiting,  ^%^. 

30.  A  note  was  described  in  the  (.leclaration,  as  being  payable  '••■  on  or  before"  a 
cei'tain  day  ;  the  note  ottered  in  evidence  was  payable  "on"  the  day  named  : 
Eeld,  that  this  did  not  constitute  a  variance  between  the  declaration  and  the 
proof.    Morton  v.   Tenmj,  494. 

31.  Where  an  instrument  is  not  truly  described  in  its  material  parts,  it  cannot 
be  read  in  evidence,  imder  a  special  count  upon  it,     Higgins  v,  Lee,  495, 

32.  It  is  proper  for  a  Avitness  who  is  testifying  as  to  the  admissions  made  by  a 
party,  to  embody  in  his  deposition,  a  cevtitied  copy  of  a  bill  of  exceptions  taken 
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at  another  trial,  to  wliieh  he  has  referred  to  refresh  his  recollection,  as  show- 
ing the  substance  of  the  admissions  sought  to  be  proved  as  he  now  remembers 
them.  That  the  admissions  made,  were  sworn  admissions,  does  not  make  a 
difterence,  nor  need  it  be  shown  by  record  evidence,  that  a  trial  was  had,  in 
which  the  bill  of  exceptions  was  taken.     IglehaH  v.  Jernegan,  513. 

33.  "Where  the  defense  to  an  action  upon  an  assigned  note,  is  that  the  defendant 
was  a  mere  accomodation  drawer,  an  account  which  had  been  exibited  by  the 
party  in  interest,  on  another  trial  between  himself  and  others^  which  explained 
the  transaction  from  which  the  note  now  sued  on  originated,  is  proper  evidence 
for  the  jury.    Ibid.  513. 

34.  Letters  from  attorneys,  addressed  to  their  chents,  are  not  admissible  as  evi- 
dence in  another  case  between  other  parties,  to  show  the  lact  that  the  money 
sued  for,  was  sought  to  be  recovered  from  other  parties.     Ibid.  513. 

35.  It  would  seem  that  the  substance  of  what  a  deceased  witness  had  sworn  to' 
is  proper,  and  that  the  precise  words  need  not  be  proved.    Ibid.  513, 

36.  Where  an  answer  to  a  bill  in  chancery  is  required  to  be  made  under  oath, 
and  is  responsive  to  the  allegations  of  the  bill,  it  must  be  received  as  true  un- 
less it  is  disproved  by  evidence  amounting  to  the  testimony  of  two  witnesses. 
Stouffer  V.  Machen,  553.  • 

37.  The  conduct  of  passengers  on  a  railroad,  on  the  happening  of  an  accident, 
though  not  in  the  presence  of  a  party  who  is  injured,  may  be  given  in  proof,  to 
show  how  the  apparent  danger  impressed  others.   G.  &  C.  B.  It,  Go.  v.  Fay,  558. 

8.  "Where  a  proper  foundation  has  been  laid  for  it,  a  witness  may  be  inquired  of 
as  to  what  another  witness  stated  in  relerencc  to  his  own  conduct,  and  that  of 
the  plaintiff,  just  prior  to  an  accident,  for  the  purpose  of  impeaching  the  wit- 
ness by  showing  a  contradiction  to  his  previous  answer.     IMd.  558. 

See  Trespass. 

EJECT3IENT. 

1.  Ejectment  may  lie  for  mesne  profits  under  a  contract  of  sale,  which  a  vendee  in 
possession  refuses  to  perform.  McNair  v.  Schwartz,  24.  (Detense  of  vendee,  262.) 

ERROR. 

1.  Errors  of  the  court  in  reference  to  striking  replications  to  pleas  from  the  re- 
cord, cannot  avail  a  party  Avho  does  not  show  that  he  had  a  good  cause  of  ac- 
tion.    Mqffet  V.  Brown,  91. 

2.  It  is  erroneous  to  render  a  judgment  against  a  party  who  has  not  been  served 
with  process,  nor  declared  against.    Brochnan  v.  McDonald,  112. 

3.  A  judgment  against  several  is  a  unit,  and  if  erroneous  as  to  one,  must  be  re- 
versed as  to  all.    Ibid.  112. 

EXECUTION. 

1.  A  sheriff  should  offer  real  estate  in  separate  parcels.     Cowen  v.  Underwood,  22. 

2.  An  execution  issued  after  the  death  of  the  judgment  debtor,. is  void,  and  if  a 
,    sheriff  sells  land  imder  it,  his  deed  for  tlie  land  is  a  nullity.    Yet  such  a  title,  in 

the  hands  of  a  third  grantee,  coupled  with  seven  years'  successive  actual  pos- 
_  session,  in  the  absence  of  fraud,  is  claim  and  color  of  title  within  the  meaning  of 
the  first  section  of  the  act  of  the  second  of  March,  1839,  entitled  "  An  act  to 
quiet  possessions,  and  confirm  titles  to  land."  Laflin  v.  Hemngton,  301. 

EXECUTOR. 

1.  Under  the  statute  of  wills,  the  real  estate  of  a  decedent  is  liable  for  his  debts 
and  funeral  expenses,  as  a  secondary  fund  ;  and  a  will,  charging  these  upon  the 
realty,  would  not  make  it  otherwise,  unless  the  intention  to  change  the  legal 
order  of  liability  was  very  clear.     CUnefelter  \.  Ayers,  329. 
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2.  Where,  1>y  will,  it  is  directed  that  all  debts  and  funeral  expenses  shall  be  paid 
as  soon  as  possible  after  the  death  of  the  testator,  out  of  the  first  moneys  that 
should  come  into  the  hands  of  the  executors,  from  any  portion  of  the  estate, 
real  or  personal,  and  lej^acies  are  made  in  the  same  will,  and  the  lands  are  not 
devisecl  to  the  executors,  but  a  power  is  given  them  to  sell  generally,  at  their 
discretion,  without  expressing  any  object  for  the  sale,  or  directing  any  applica- 
tion of  the  proceeds,  and  the  personalty  is  sufficient  for  the  payment  of  debts, 
etc.,  the  lajids  will  descend  to  the  heirs,  subject  to  sale  or  incumbrance,  at  the 
discretion  of  the  executors.  Such  a  power,  if  there  had  been  an  appropriation, 
etc..  of  the  lands,  diftering  from  that  made  by  law,  would  be  coupled  with  an 
interest  or  trust ;  but  where  no  person  or  interest  is  made  to  arise  or  depend 
upon  its  exercise,  it  is  a  naked  power.     IMd.  329. 

3.  Courts  will  uphold  rights  derived  from  the  proper  exercise  of  this  power,  but 
will  not  compel  an  exercise  of  it.     IMd.  32!). 

4.  One  of  several  executors  to  a  will  cannot  exercise  apower  of  sale  under  it, 
unless  it  is  shown  that  the  others  refused  to  act,  and  such  refusal  must  be  shown 
positively  and  affirmatively.    IMd.  329. 

5.  A  bare  recital  in  the  entiy  of  a  ministerial  act  of  the  Judge  of  Probate,  that  a 
part  of  the  executors  decline  to  act,  is  not  sufficient.    IMd.  329. 

C.  An  executor  may  decline  to  act  for  a  time,  and  still  remain  executor,  with 
power  to  qualify.    Ihid.  329. 

7.  The  statute  of  mils  has  not  repealed  all  the  English  statutes  relating  to  that 
subject ;  the  principles  of  chapter  4  of  the  statutes  of  21  Henry  YIII,  are  still 
in  force.    IMd.  329. 

See  Administrator. 
FAILURE  OF  CONSIDEEATION. 

1.  A.  sold  B.  a  mare  for  $70,  and  B.  was  to  sell  her  in  the  fall,  and  if  she  brought 
less  than  that  sum,  A.  was  to  make  good  the  deficit  ;  without  the  fault  of  B.  the 
mare  became  worthless  ;  he  tendered  the  mare  to  A.  and  demanded  a  re-pay- 
ment of  the  price  paid  for  her  :  IMd,  that  A.  could  recover,  as  so  much  money 
paid  upon  a  consideration  that  had  wholly  fiiiled.     Steele  v.  Ilolha,  59. 

2.  A  plea  which  avers  that  a  note  was  given  for  a  steam  boiler  and  fire-place, 
and  the  wan-anty  thereof  as  to  quality,  and  a  breach  of  that  warranty,  by 
averring  that  they  were  valueless,  shows  a  foilure  of  consideration,  and  is  a 
good  plea.     Beers  v,  Williams,  69. 

3.  A  manufacturer  who  sells  a  steam  boiler,  impliedly  warrants  that  it  is  made 
of  sound  material,  and  good  workmanship,     IMd.  69. 

4.  In  an  action  given  on  a  bond  in  consideration  of  a  patent,  in  which  the  party 
does  not  admit  the  existence  of  the  patent,  or  ot  the  right  to  sell  it,  it  may  be 
shown  that  there  was  no  such  patent,  or  that  it  was  invalid,  or  that  the  plain- 
tifl"  had  no  right  to  sell  it.    A^ye  v.  Raymond,  153. 

5.  In  a  suit  upon  a  bond  given  for  a  patent  and  other  property,  which  docs  not 
show  at  what  sum  the  parties  estimated  the  patent,  the  contract  is  not  indivis- 
ible, and  partial  failure  of  consideration  may  be  impleaded.    Ihid.   153. 

■6.  "Where  parties  sold  a  quantity  of  drugs,  with  the  good  will  of  their  business, 
including  certain  patent  medicines,  promising  also  to  assist  in  obtaining  the 
agencies  for  the  sale  of  those  medicines,  and  took  notes  as  a  part  consideration 
of  such  sale  and  agreement ;  it  was  Held,  that  a  failure  of  consideration  might 
be  pleaded  to  an  action  by  an  indorsee  who  had  notice  of  the  transaction  before 
he  acquired  the  notes.    Bryant  v.  Sears,  288. 

FEMME  COVERT. 

1,  If  a  husband  compels  his  wife  to  live  separate  from  him,  permanently,  with- 
out her  fault,  and  fails  to  make  a  suitable"  provision  for  her  support,  she  may 
acquire  property,  control  it  and  her  person,  contract,  sue  and  be  sued,  as  a 
femme  sole,  during  the  continuance  of  such  condition.  Love  v.  Mmjriehan,  277. 
(Fixtures,)  481. 
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FORCIBLE  ENTEY  AND  DETAINER. 

1.  Where  a  party,  the  proprietor  of  land,  obtains  possession  by  collusion  with 
the  tenant  of  another,  the  lessor  will  recover  possession  by  forcible  entry  and 
detainer,  whether  he  is  entitled  to  retain  such  possession  oi-  not.  The  proprie- 
tor only  holds  in  the  capacity  of  the  person  with  whom  he  colluded.  Mc  Cart- 
ney  v.  Hunt,  76. 

2.  Demand  for  possession  to  proceed  for  forcible  entry  and  detainer,  should  b& 
made  after  the  expiration  of  the  lease.    Priclcdt  v.  liitter,  96. 

0.  Where  the  relation  of  parties  is  that  of  vendor  and  vendee,  a  proceeding  for 
forcible  detainer  will  not  be  sustained.    Dixon  v.  Haley,  li5. 

4.  The  possession  of  a  tenant  is  that  of  the  landlord,  in  fact  and  in  law  ;  and  the 
eflect  of  a  disclaimer,  disseizin  or  attornment  to  an  adverse  claimant,  or  collusion 
with  an  adverse  claimant  to  deli\er  possession,  as  between  the  landlord  and 
tenant,  and  those  thus  claiming  under  a  tenant,  (unless  a  descent  cast  by  death 
of  disseizor,  )  would  be  a  fortVitureof  the  term,  and  the  landlord  may  enter,  or 
bring  ejectment  or  forcible  detainer.     Wall  v.  Goodeiwugli,  415. 

5.  A  finding  by  a  jury  in  an  action  for  forcible  detainer,  that  the  defendant  is 
guOty  of  withholding  the  possesion,  does  not  warrant  a  judgment  for  plaintiS, 
it  not  being  responsive  to  the  complaint.  The  allegations  and  proofs  must  cor- 
i-espond.    Hid.  415. 

6.  ^Vhere  a  tenant  vacates  premises,  and  the  landlord  has  posesssion  by  placing 
goods  therein,  he  may  maintam  a  proceeding  for  forcible  entry  against  an  intru- 
der, without  making  a  formal  re-entry.    Ihid.  415. 

FRAUD. 

1.  A  iiarty  who  avails  himself  of  a  fraudulent  representation  to  enhance  the  val- 
ue of  a  claim  upon  the  public  land  owned  by  him  cannot,  after  a  sale  made  un- 
der such  circumstances,  recover  the  fruits  of  his  fraud.     Grimes  v.  Willia7ns,4.1. 

2.  A.  conveyed  aU  his  real  and  personal  property  to  B.,  upon  condition  thatB. 
should  support  and  take  care  of  A.  and  his  wife,  during  tueir  lives ;  and  B. 
gave  a  bond  to  that  eflect  which  he  subsequently  obtained  possesion  of,  and 
withheld  from  A.  B.  did  not  perform  his  obligation,  but  greatly  maltreated  A. 
and  his  wife.  Held,  that  A.  might  proceed  in  chancery  to  have  the  conveyance 
rescinded,  and  to  obtain  other  relief  upon  a  bill  taken  pro  confesso.  Frazer  v. 
Miller,  48. 

3.  At  a  commissioner's  sale  imder  a  decree  for  petition,  the  purchaser  before 
sale,  publicly  asserted  a  claim  to  the  premises,  which  he  threatened  to  litigate  : 
Held,  that  he  was  not  a  fair  purchaser,  and  that  for  this  and  other  acts  of  fraud, 
the  sale  was  properly  set  aside.     Coffey  v.   Coff'ey,  141. 

4.  Parties  defrauded,  and  those  injured  by  the  fraud,  can  alone  take  advantage 
ot  it,  to  annul  a  contract.     Edmunds  v.  Hildreth,  214. 

5.  Parties  to  a  fraud  cannot  avoid  the  act  for  the  fraud.  The  defrauded  party 
may  do  so,  or  his  creditors,  and  others  injured  by  it.    Mdd.  214. 

6.  If  the  party  injured  acquiesces  in,  or  confinns  a  contract  tainted  with  fraud, 
others  not  interested  or  acting  in  it,  cannot  avoid  it  for  him.    Jhid.  214. 

7.  Where  an  affidavit  upon  which  to  ground  the  issuing  of  a  capias,  shows  that 
the  party  against  whom  the  writ  is  to  issue,  has  conveyed  large  amounts  of  real 
and  personal  property  to  several  persons,  for  the  purpose  of  defrauding  his 
creditors,  and  shows  facts  and  circumstances  sufficient  to  raise  a  strong  pre- 
sumption of  fraud,  the  party  arrested  can  only  be  discharged  by  making  an 
assignment  as  an  insolvent  debtor.    £xpaHe  Salisbury,  350. 

S.  The  court  has  a  right  to  inquire  whether  an  agreed  case  has  been  obtained 
through  fraud.    Xeith  v.  JRucker.  389. 


1. 


FRAUDULENT    CONVEYANCE. 

AVhereA.,being  a  bona  fide  purchaser,  having  an  unrecorded  conveyance  of 
land,  which  had  been  levied  upon  by  attachments  ripened  into  judgments  as  the 
property  of  other  parties,  the  conveyance  of  wliich  in  former  grantees  was 
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fraudulent,  and  a  bill  was  filed  to  sot  asido  such  conveyances  in  favor  of  f  lie  Judg- 
ment creditors  in  attachnu;nt,  it  was  held  that  A.  never  having  reduced  the  land 
"into  possession,  nor  recoidcd  his  title  prior  to  the  filing  of  the  hill  to  set  asido 
the  couveyauces,  his  wife  was  not  dowable  of  such  land.     StriUlng  v.  liosn,  1'22. 

2.  A  widow  is  not  dowable  of  land,  iniless  lier  husband  was,  during  marriage, 
seized  of  an  estate  of  inheritance  therein.    Ibid,  122. 

3.  The  right  to  dower  i  s  liable  to  be  defeated  by  every  subsisting  claim  or  incum- 
brance existing  prior  to  the  husband's  title,  ami  which  would  have  defeated  his 
seizin.     Ibid,  122. 

4.  A.  conveyed  land  to  1?.  to  defraud  creditors.  B  conveyed  the  same  land  to  C. 
for  a  like  purpose,  taking  :\n  agreement  that  C.  would  convey  the  land  t"  A.  15. 
continued  in  possession  until  after  the  land  was  levied  on  at  the  instiucj  of  D. 
A.  executed  a  release  toC.  of  his  interest  in  the  land  ;  C.  re-conveyed  the  land 
to  B.:  B.  also  conveyed  a  part  of  the  laud  to  E.  JJeld,  that  the'  conveyance 
from  C  to  13.  did  not  strengthen  the  title  of  the  latter,  because  the  conveyance 
from  A.  to  B.  was  as  to  A.  complete,  though  void  as  to  his  creditors,  ami  that 
D.'s  lien  is  valid,  whether  his  deiit  occurred  prior  or  suljse<iuent  to  the  fraudulent 
conveyances  set  aside;  and  that  E.  having  purchased  after  the  levy,  and  the 
filing  of  it  in  the  recorder's  office,  could  not  be  protected.  Brown  v.  AHles, 
385. 

5.  The  filing  with  the  recorder,  a  cei'tificate  of  a  levy,  upon  an  execution  from  a 
foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor  in  the  land  levied 
upon.    Ibid.  385. 

FRAUDULENT  REPRESENTATION. 

1.  A  party  who  avails  himself  of  a  fraudulent  representation  to  enhance  the  value 
of  a  claim  upon  the  public  laud  owned  by  him,  cannot  after  a  sale  made  under 
such  circumstances,  recover  the  fruits  of  his  fraud.     Grimes  v.    Williains,  47. 

FREEHOLD. 

See  Eecording  Acts,  AppimxEXANCE. 

GARNISHEE. 

1.  'Wliile  courts  of  equity  ^vill  not  enforce  the  acceptance  of  a  trust,  they  ^y\\\. 
when  it  is  assumed,  enforce  a  faithful  execution  of  it,  for  the  preservation  of 
rights  depending  upon  and  derivable  from  it.     Cooper  v.  Mc  Gltin,  435. 

2.  A  failing  debtor  has  a  right  to  pr<^fer  one  creditor  to  another,  by  an  assignment 
of  his  assets,  if  he  does  so  in   «:ood  faith.     Jltid.  4'ib, 

3.  A.  left  a  promissory  note  Willi  B.  for  collection,  out  of  the  proceeds  of  which, 
when  coll  cted,  he  was  to  pay  C.  and  such  others  as  A.  si  oul  1  designate,  A.  after- 
wards directed  that  B.  should  pay  C,  and  certain  other  parties,  naming D.  among 
them.  B.  was  garnisheed  and  answered,  stating  the  facts,  and  was  ordered  to 
pay  the  money  in  his  hands  collected  on  the  note,  to  other  parties  than  those  to 
whom  he  promised  to  pay  the  proceeds  of  said  note.  Held,  on  a  bih  filed  by  B. 
that  he  held  the  said  note  in  trust  for  C.  and  that  he  could  not  excuse  himself 
for  not  accounting  to  C.  by  reason  of  the  garnishee  process  and  the  subsequent 
orders  growing  out  of  it.     Jbid.  435. 

GENERAL  ISSUE  AND  NOTICE. 

1.  Notice  of  a  special  defense,  given  with  the  general  issue,  stands  in  place  of  a 
special  plea,  and  if  the  matter  stated  in  the  notice  is  not  a  good  defense  in  law, 
no  proof  can  be  given  under  it.     Sherman  v.  Dutch.  283. 

GUARDIAN  AND  WARD. 

1,  A  petition  for  partition  cannot  be  sustained  by  a  party  who  has  no  interest  in 
the  lands  sought  to  be  divided ;  nor  by  notice  of  a  guardianship  of  an  infant 
owner.    BoivUs  v.  McAllen,  30. 
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2.  ApHitMBiB  wkkkapartTdscnbebimsetfassTurdian  of  A.  B..  etc..  will 

aot  be  fakea  as  fied  fbr  tibe  inrd.    Itid.  30. 

• 

3.  Hdrs a|ipe*insbeibietkeeo«ntTecMiit.  by  thdr^iuixiuLn.  to contesrthe  Tali- 
ditT<rf'  dbnis  aganst  Ike  estate  of  Aor  aiK«$t(»-.  siKxiId  defend  in  the  name  of 
the*  adanisnatDr ;  and  aa  mppeai  to  the  drrait  court,  if  taken  br  the  oppoate 
partv.  ^ooidknasAe  wlwiai  li  iiiii  oolv  into  duit  coon,  and  the  heirs  mav 
e9mii^«n<estAae.    JWiiiyii  t.  Wei/.  7L 


4>  UpoB  ad^aaby  t  i  i  i  ■<  iil  tf  daanges  and  judgment  in  the  dirxiit  court,  the 
Imsis  I  ■■■III  coBplHB  of  tihe  asseasBent  in  tliis  coon  unkss  there  is  a  bill  of 
1  iiijUiiMi  iifc>wi^  ■!  Ilii  f  liilrntf  tipnn  thf  tniinlrr  nf  innijr-      Ibid.  7L.     . 

it  "Whae  fte  ■^oastSag  mder  a  petifioa  of  a  gnardian  fir  the  sale  ot  the  real 
mfrtr  of  mnis  was  res^tar,  adm  eaaipliaiMe  nidi  tte  statute,  and  the  report 
ofti|e  sale  was  not  Bide  for  sereateeB  jeais,  it  a{>peari^  tiiat  had  the  report 
bees  iBade  soob  afia-  tin  sale,  it  wrndd'haTe  bem  eoaficBed,  the  lapse  of  time 
wiM  Mot  jtetcat  a  yese^  enwfirMtiea  and  Mpprvnl  oisaA  report.  Jfmifero/ 
Mmrmg,  Gwa^Mmm.  liT. 

6.  Tke  d^ay  in  this  ease  was  not  owing  to  any  defect  (H'  bad  Sdth  in  the  acti<m  of 
the  guarffiaa,  bat  arose  bom  a  mistake.    Aid.  Iil. 

7.  A  posoB  who  is  at  tte  saae  taae  ailwiwUltatiw  and  gnardian.  is  not  aDowed 
t»  ^pij  tte  tamUs  irf'  eae  eapaei^  to  the  inl;0ests  of  the  other.  SOUmtam  v. 
Tmesis. 

8.  IkaBapp6eatioBfiMradeaee^axnstin^itsf<H-ac<mTeTance  ofland.n<rthing 
wifl  be  taken  as  adutted.  but  coo^^e  pnMrf  must  be  made  as  asainst  them. 

See  Adjusistratob. 

TTTTR. 

1.  A  ae^ar  tqwn  a  jadsment  against  an  adminisuator.  canooT  >iie  out  a  gn'r* 
fa^as  ^aiBst  aahear.  so  as  to  diar?e  the  bud  of  his  ancestor,  i^r^r-^  v..  Wc-c-I. 
'177. 

t.    An  heir  is  not  a  pcify  to  a  fudsnMiiit  gainst  an  administrator.    Tend.  177. 

S.  Whae  am.  adhmhastratnr  mppBes  forleave  to  s^real  estate,  to  par  a  judgment, 
an  heir  Bar  camSeSt  tiw  a^fieation.  unkss  he  has  been  made  a  partvlbo  the 
jiid|giBeBt,'et£.    md.  177. 

HIGHWAYS. 

1.  b  an  aetioBfrftie^aeg fir  teeakii^  a  dose,  etc.,  the  defendants  nndertook  to 
jnslifr.bT^owiBgdnttheratfexedbTaiithoitcy.  to  open  ahisfawar,  etc..  and 
ofijii'd  ccztaia  eeitified  ec^ses  from  de  to^m  aerk.  showing  that  the  highway 
was  lesaBy  laid  oat  and  t^oied.  but  not  That  asse^ment  of  dunages  for  so 
Cverfrrl-rt~^7  was  eva'  dnlyretumed  to  the  justice,  or  dettrered  to  eranmis- 
«:  i:-  :  7  :_r  c-ommisaoner  to  soperrisor.  and  by  himlaid  before  the  board 
:  -  _:-  r  -  :  -  :  '1^-.  a  tax  was  asscgcd.  or  the  damages  tendered  to  the  plaint- 
:f      _-  zTt  propter  rejerted  the  eridmce  offered,  unless  it  was 

:'      —'  ^  essential  ]^oo&  required  bv  the  statute,  to  complete  the 

I^r— r  ^_^ay.     Dwmimg  t.  J&fifcea8,'t08. 

~.    Ar  l.-^ays.  in  an  aeti«i<rf' tiespas  agnnst  him,  cannot  justify 

li-:-^-       ■  'iiiialhi  1  mMiiiniiim  11  In  iijii  11  1  1  n  11I    1  In  11 '1 

r ._  _      1         T   :.     .-a^  laid  oat.     giyJai?  v.  Tift.  365. 

Z.         zii:. -•    -  -    ~  ^       -^ '^boseactinstiBdeT them,  must  show  that  a 
issued  by  thoB.    JUd.  dlSt. 

^  ;- '"  try  the  qoesdon  of  the  loeati<mof  a 

:h*e  taranoMers  OTO*  whose  brad  it  is 
-  _        - :  -  -  -  -        -  in  granting  a*  lefnang  the  writ. 

HUSBAXD  A>T)  WHT. 

1.  If  a  hnnUiBl  eoo^ds  his  wife  to  Kre  separate  fix>m  him,  pennanently.  without 
her  ftnlt,  and  tab  to  make  a  smtal^  ivovi^on  for  her  support,  she  nuyacqcire 
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-    —  — --  -  -^tbattkeptf- 

tieswerehtL-  .^tti^ywcre 

munedwhc.    .     ^^  _.  _         ^ 

IMPLIED  LIABILITT. 


1.    ApmtyiBliMeftr— taMlgobfaiaedftrM8W»t>r  iMftfr,if  he^         _ 

aTii!«linss^f  <«ft]Mfli,arntifiest]K  ofataimpg^ttaL     fTtiiirr  t  ftfinf,  TT 

DfDICTMEST- 

1.  IfapanjaIreadTaerii<ed  JBdnAeted^eooidwitbeeaBTJcted  oTaa  ««eBse 
desaibedinasfttimdiaififftf  irt,  thea  m  aeq[BittaI  at  eoarictioB  ^poi  &e  fcst 
i»dirtFMBit,i8aob«rto«tnal<»tiheaecoad.    Frtelni  t.  P<^pjg.  SBBl 


i.  Tobealnr.aeoA9sechaigedmoaenifielBK]iCaH^aeree  nb'nadni&rt 
with  some oCeBseoCwkiAtiheaeeasedBBg^kawebecacaKTieced  ^aampn^- 
eention uponanoQier iiwlirtBM'  1,  ill  m anrh  jTOaeqiUuii  the—  rrz^-  hi--  *-  r^- 
maeqintulorearrietiaa.  JUCSaOi 

INTA>"TS. 

1.    Inam«Hiiicatiopfafadeqee«gag^tiB&Btsloracu«tCTa«ee''<rf'ta»d. 
win  be  tiken  as  admitted,  but  ti— |Jf*o  ptoof  ■■^t  be  made  as : 

ixjuxcno^T. 

1.  .bifonnanon  iot- contempts,  areiK>{  within  the  meamr^  of  die  #ft?t  secdoo  of 
the  cfaapter  in  reJaticMi  to  dtianse  of  venue,  int&e  Seriie^i  Stamie§.     O.-.-t  ^  &. 

^  A  iHoeeedi]^  for  cootsnpt  for  di=ob<ejii^  an  isginKOOo.  is  oq  belutU  of  tLe 
pe<^e,aiMiife(»iraQaeedb^ixe.sDaTbe  progeeoied  after  ibe  njBBakaia£=- 
sutred.    Jitf.  aSt. 


0.  In  socfa  a praeee^ag,  proofe—iT  be  takc»  to  iiwli  mIji,!:  ibe  aaswers  <rf  Ae 
paity  to  die  intecrogatcnes.  In  a  iHuuwdug  at  law  it  is  otberwise.  if  im  Ms 
answas  the  party  pmges  hi»gdf  of  tbe  Tiiqnrtrd  enKi^Bpt.    iltf.  a3& 

DTQUEST. 

See  WeTT  of  ISQCTRT. 

IXSTErCTIONS. 

1.  IfajutT  ^loaldfiDdaB  iaibnaal  or  Ji-Mzii^r:  "t?  li  r.  Q*e  court  idsv  i<rz2 
AoBootimdn-iiistntetiaas  toted  forarilty.  so  is  £•>  dgicr^^T  ^Le  - . 
parties.    FliMm  r.  BmHmr,  3SL 

^  InstnMtif^yioQldbesodiawHsstodeefaaetbe  lavsr 
£Mts  tobe  fimndbT  tbejarr.  aad  Mit  asBoae  tibe  ftels  as  ^ 
w.  DmtA.  ias.        ' 

3.    Kxe^eeasto  instiuetia^MMBtHiprartobOTebeqifitei:  j.:  -It  rin: 
mrA  T.  Winimmt,33S. 


4.  The  ijrihtrfa  party  to  asfci^stwictiaBS— St  bare  saietfn 
Coartw^notsaBctKHitbeabaseofit.    FUurx.  Snmt. 

5.  Conrts  may  iastraet  jnies  «p«a  tte  b^poOeas  «i»  gtvc 
fiwts:  or  npaaaeaBlnBeatstateoffiKCs.iBeasetibejaBry  ~ 
bat  an  instructigB  ^oold  wtt  be  90  worded  as  to  detarsii 
jnrvdiastbis&eftisendeMeofaMilber&ei.     UaB\.  &. 
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G.  Under  our  statute,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  to  falsely 
utter  and  publish  of  and  concerning  a  woman,  words  wliicli  impute  to  her  adult- 
ery, is  actionable.     Spencer  v.  McMasters,  405. 

INTEREST. 

1.  A  note  bearing  ten  per  cent,  interest,  after  judgnient  bears  but  six  per  cent. 
Mitchell  V.  Mayo,  83. 

2.  A  note  given  for  a  sum  of  money,  bearing  interest  at  a  given  rate  per  month, 
continues  to  bear  that  rate  of  interest,  so  long  as  the  principal  remains  unpaid. 
Phinney  v.  Baldwin,  108. 

3.  An  allowance  of  interest  between  co-partners  is  proper,  where  the  enterprise 
contemplates  an  active  use  of  capital  with  the  object  of  its  increase,  whether  the 
capital  was  land  or  money.     King  v.  Eamilton,  190. 

4.  A  delay  from  October  to  December  in  paying  a  demand,  where  the  defendant 
shows  a  just  claim  for  damages,  unadjusted,  for  a  breach  of  the  contract  sued 
on,  is  not  such  an  unreasonable  and  vexatious  delay,  as  will  allow  an  award  of 
interest.  McCormichw  Elston,  204. 

5.  Interest  upon  an  account  will  not  be  allowed,  unless  thei'e  is  unreasonable  and 
vexatious  delay  in  the  payment  of  the  money.    Aldrich  v.  Dunham,  403. 

6.  To  appear  and  defend  a  suit,  is  not  an  act  to  be  construed  into  unreasonable  and 
vexatious  delaj^  in  the  pajonent  ot  money.    JJnd.  403. 

7.  Where  a  party  has  contracted  for  land,  and  made  payments  upon  it,  he  may 
recover  back  what  he  has  paid,  with  interest,  if  his  vendor  has  put  it  out  of  his 
power  to  perform  his  contract,  by  having  sold  the  same  land  to  another.  JIurd 
V.  Denny,  492. 

JUDGMENT  DEBTOR.  AND  CREDITOR. 

1.  A.  conveyed  land  to  B.  to  defraud  creditors;  B  conveyed  the  same  land  to  C. 
for  a  '.ike  purpose,  taking  an  agreement  that  C.  would  convey  the  land  to  A.  B. 
continued  in  possession  until  alter  the  land  was  \evied  on  at  the  instance  of  D  . 
A  executed  a  release  to  C  of  his  interest  in  the  land ;  C.  re-conveyed  the  land  to 
B  :  B.  also  conveyed  a  part  of  the  land  to  E.  Held,  thai  the  conveyance  from  C. 
toBdidnotstrengthenthe  title  of  the  latter,  because  the  conveyance  from  A.  to 
B,  was  as  to  A  complete,  though  void  as  to  his  creditors,  and  that  D.'s  lien  is  valid, 
whether  his  debt  occurred  prior  or  subsequent  to  the  fraduleut  conveyance  set 
aside:  and  that  E.  having  purchased  after  the  levy,  and  the  lUingofit  in  the 
recorder's  office,  could  not  be  protected.     Brown  v.  Mies,  385. 

JUDGMENT  AND  DECREE, 

1.  In  the  county  court,  when  a  note  bearing  ten  per  cent,  interest,  is  presented 
against  an  estate  and  allowed,  the  note  is  extinguished  by  the  judgment,  and 
but  six  per  cent,  interest  can  be  allowed  upon  such  judgment.  Mitchell  v.  Mayo, 
83, 

2.  An  order  of  the  county  court,  in  favor  of  a  creditor  against  an  estate,  is  a  judg- 
ment.    Jbid.  83. 

3.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to  a  decla- 
ration, is  entitled  to  a  judgnient  in  bar,  though  the  court  may  have  stricken  out 
replications  to  pleas  improperly.    Moffet\.  Drown,  Ql. 

4.  It  is  erroneous  to  render  a  judgment  against  a  party  who  has  not  been  served 
with  process  nor  declared  against.    Drochnany.  McDonald,  112. 

A  judgment  against  several  is  a  unit,  and  if  erroneous  as  to  one,  must  be  re- 

5.  versed  as  to  all.    Ibid.  112. 

6.  If  the  facts  necessary  to  sustain  a  decree  are  recited  in  it,  setting  forth  the 
proofs,  it  will  bring  it  within  the  rule  laid  down  by  the  Supreme  Court.  Mchols 
V.  Tho}mton,lVS. 

7.  "Wliere  a  declaration  fiiils  to  show  anv  cause  of  action  whatever,  the  judgment , 
if  for  plaintiff,  may  be  arrested.     Sjniih  v.  Curry  et  al.  147. 
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8.  The  jmlfrmciit  of  a  comity  court,  allowiiij,'  tlic  debt  of  a  creditor  Uf^ainst  an 
estate,  is  as  between  the  creditoi  and  llio  administrator,  eouchisive,  till  reversed 
or  impeached  lor  Iraud.    Stone  v.  Wood.  177. 

9.  But  when  an  administrator  apphes  for  leave  to  sell  the  real  (!Stute  for  the  pur- 
pose of  payiiij;such  judgment,  it  is  not  conclusive  as  against  an  heir,  and  he  may 
contest  the  application,  unless  he  has  been  made  a  party  to  the  judgment,  by 
joining  in  taking  an  appeal  from  it  to  a  superior  court.     JInd.  177. 

10.  An  administrator  is  not  bound  by  law  to  pay  taxes  on  tlie  real  estate  left  by 
the  decedent.    Ibid  A". 

11.  A  judgment  against  an  administrator,  is  not  a  judgment  against,  or  alien 
upon,  the  land  left  by  the  decedent.     Ibid.  177. 

12.  A  creditor  having  a  judgment  against  an  administrator,  cannot  sue  out  a  scire 
facias  upon  the  judgment  agaist  an  heir,  to  make  it  chargeable  upon  the  laud. 
Ibid.  177. 

13.  Au  heir  is  not  a  privj'  to  a  judgment  against  an  administrator.     n>id.  177. 

14.  Ajudgment  against  an  administrator  in  prima  facie  evidence  of  the  existence 
of  a  (lebt  against  the  estate,  as  against  an  heir.    Ibid.  177. 

15.  The  Supreme  Court  will  not  reverse  a  decree  which  is  sustained  l)y  proof,  and 
is  not  erroneous  in  law.     tioicJcosli  v.  Day,  25!>. 

JURISDICTION. 

1.  In  an  action  of  replevin,  although  a  horse,  among  others  claimed,  was  not  taken 
underthe  writ,  the  pleadings  embraced  the  horse,  and  the  parties  expressly  stip-' 
ulated  that  the  right  of  property  thereto  should  be  one  of  the  issues  submitted  to 
the  jury.  This  gave  the  court  full  jurisdiction  of  the  ciuestion.  Sanger  v.  Kiu- 
Icade,  44. 

■2  AVhere  a  capias  which  issued  from  the  United  States  Circuit  Court  is  regular 
on  its  face,  and  in  a  case  within  the  jurisdiction  of  that  court,  the  Circuit"  will 
not  inquire  whether  the  United  States  Court  properly  exercised  its  jurisdiction. 
Ex  I) arte  Salishury,  350. 

0.  The  mayor  of  a  city  has  no  judicial  power.    Beesman  v.  CHij  of  Peoria,  484. 

4.  "Where  a  Circuit  Court  has  only  appellate  jurisdiction,  consent  cannot  vest  it 
with  original  jurisdiction.     lUd.  4S4. 

JURORS— JURY. 

1.  It  is  proper  when  a  jury  has  found  an  informal  and  insufficient  verdict,  to  send 
them  out  imder  instructions  to  find  formally  and  fully,  so  as  to  determine  the 
rights  of  the  parties.    Flinnx.  Barlow,  Z%. 

■2.  If  the  parties  choose  to  have  their  cause  tried  by  a  prejudiced  juror,  it  is  not  for 
the  court  to  refuse  them  that  right.     Van  Blaricum  v.  People,  3G4. 

"3.  AYhere  a  juror  states,  upon  examination,  that  he  has  an  opinion  in  the  case 
which  he  is  called  to  try.  and  is  accepted  bj^  the  prisoner,  if,  before  he  is  accepted 
or  challenged  on  the  part  of  the  people,  "the  judge  refuses  to  allow  him  to  be 
sworn,  it  is  erroneous.    Jbid.  364. 

LANDLORD  AND  TENANT. 

1.  A  tenancy  cannot  be  implied  ft'om  the  fact  that  a  vendor  remains  in  possession 
of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use  and  occupation. 
Greenup  v.  Vernor,  26. 

2.  "Where  a  tenant  under  a  lease  for  a  year  or  years,  or  for  a  stated  period,  holds 
over,  it  will  be  construed  as  an  implied  agi'eement  that  he  shall  hold  for  a  corres- 
ponding period,  upon  the  same  terms,  as  to  rent  and  times  of  payment,  unless 
there  be  some  act  of  one  or  of  both  the  parties,  which  rebuts  tlie  implication. 
Pricldt  V.  Bitter,  96. 

3.  To  terminate  a  tenancy  by  the  month  or  week,  a  notice  for  a  like  time  is  requi- 
site, which  should  be  fixed"  by  the  rent  day.    Void.  96. 
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4.  Demand  for  possession  in  order  to  proceed  under  the  act  of  forcible  entry  and 
detainer,  should  be  made  after  the  termination  of  the  time  for  which  the  premises 
were  let.     Ibid.  96. 

5.  "WTiere  it  does  not  appear  that  a  party  is  an  intruder  or  trespasser  on  land,  or 
that  he  holds  it  against  the  willof  the'o^vner,  or  that  he  is  to  enjoy  the  land, 
without  rent,  the  law  will  infer  an  implied  agreement  to  pay  a  reasonable  rent 
therefor.     Oalces  v.  OaJces,  106. 

6.  The  fact  that  an  occupant  is  the  son  of  the  owner  of  the  premises,  is  not  suffi- 
cieut  to  raise  tlie  legal  conclusion  that  they  Avere  to  be  held  rent  free.'  Although 
slight  e\idence  might  justify  such  a  conclusion.     Jbid.  106. 

7.  A  simple  agreement,  either  express  or  implied,  to  pay  rent,  will  authorize  a 
recovery  without  an  express  contract  for  that  purpose.    Jhid.  106. 

8.  The  possession  of  a  tenant  is  that  of  the  landlord,  in  fact  and  inlaw,  and  the 
effect  of  a  disclaimer,  disseizin  or  attornment  to  an  adverse  claimant,  or  collu- 
sion AAith  an  adverse  claimant  to  deliver  possession,  as  between  the  landlord 
and  tenant,  and  those  thus  claiming  under  a  tenant,  (unless  a  descent  cast  by 
death  of  disseizor,)  wovild  be  a  forfeiture  of  the  term,  and  the  landlord  may 
enter,  or  bring  ejectment  or  forcible  detainer.     Wall  v.  Goodenough,  415. 

9.  Atindingby  a  juiy  in  an  action  for  forcible  detainer,  that  the  defendant  is 
guiltv  of  withholding  the  possession,  does  not  warrant  a  judgment  for  plaintiff, 
it  not  being  responsive  to  the  complaint.  Tlie  allegations  and  proofs  must 
correspond.    Ibid.  415. 

10.  Where  a  tenant  vacates  premises,  and  tlie  landlord  has  possession  by  placing 
goods  therein,  he  may  maintain  a  proceeding  for  forcible  entry  against  an, 
intruder,  without  making  a  formal  re-entry.    Ibid.  415. 

11.  The  finding  and  certificate  required  by  the  sixth  section  of  chapter  sixty  of 
the  Revised  Statutes,  entitled  "Landlord  and  Tenant,"  do  constitute  a  final 
judgment,  from  which  an  appeal  may  be  taken  to  the  Supreme  Court.  Wad^ 
V.  HalUgan,  507. 

12.  A  tenant,  upon  a  proceeding  by  distress,  may  show  that  he  was  evicted  from 
a  part  of  the  premises,  or  that  he  was  disturbed  in  his  possession.    Ibid.  507. 

13.  The  law  will  imply  in  a  lease,  convenants  against  paramount  title,  and  against 
such  acts  of  the  landlord  as  destroy  the  beneficial  enjovment  of  the  premises. 
Ibid.bOl. 

See  Distraint^  Lessor  and  Lessee. 

LARCENY. 

1.  Where  a  bill  is  put  in  the  hands  of  a  person  to  procure  change,  and  he  appro- 
priates it,  it  is  larceny.    Farrell  v.  People,  506. 

LESSOR  AXD  LESSEE. 

1.  Where  a  tenant,  imder  a  lease  for  a  year  or  vcars,  or  for  a  stated  period,  holds 
over,  it  wAW  be  construed  as  an  implied  agreement  that  he  shall  hold  for  a  cor- 
responding period,  upon  the  sametenns,  as  to  rent  andtimes  of  paj-ment,  unless 
there  be  some  act  of  one  or  of  both  the  parties,  which  rebuts  the  implication. 
Prickett  V.  Eitter  96. 

2.  To  tenninate  a  tenancy  bv  the  month  or  week,  a  notice  for  a  like  time  is  requi- 
site, which  should  be  fixed  by  the  rent  day.     Ibid.  96. 

3.  Demand  for  possession,  in  order  to  proceed  under  the  act  of  forcible  entry  and 
detainer,  should  be  made  after  the  tennination  of  the  time  for  which  the  premi- 
ses were  let.     Ibid.  96. 

See  Distraint,  Landlord  and  Tenant. 

LEVY  AND  SALE. 

1.  It  is  the  duty  of  a  sheriff  to  ofler  for  sale  real  estate  which  he  has  levied  upon 
in  separate  parcels.  He  should  endeavor  to  satisfy  executions  bv  the  sale  o! 
as  small  an  amount  of  property  as  possible.     Coweiiw  Undencood,  22. 
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LICENSE. 

1.  A  town  ineoi-poKitcd  under  the  general  law,  may  provide  Vjy  ordinance  a^cainst 
disposing  of  any  vinous,  spirituous  liquors,  etc, in  a  less  quantity  than  one 
barrel,  without  first  taking  out  a  license  ;  and  such  an  ordinance  is  not  repug- 
nant to  the  general  law  prohibiting  a  sale  without  license,  in  a  quantity  less  than 
one  quart.    Byers  v.  Town  of  Oln'ey,  35. 

2.  The  act  of  the  12th  February,  1853,  so  altered  section  132  of  the  criminal  code, 
and  chapter  64  of  the  Revised  Statutes,  as  to  make  it  penal  for  any  person  to  sell 
liquor  in  less  quantity  than  a  gallon,  without  having  a  license  to  keep  a  grocery. 
Bennett  v.  The  People,  160. 

3.  It  was  erroneous  to  say  that  a  party  who  had  sold  ardent  spirits  without  a 
license  in  a  less  quantity  than  one  gallon,  at  any  time  within  eighteen  months  prior 
toMay,  1S54,  could  be  punished  under  section  132  of  the  criminal  code,  as  that 
code  was  not  in  force  from  the  1st  February,  1851,  to  the  12th  of  the  same 
mouth,  in  1853.      Hid. 

LIEN. 

1.  In  order  to  create  a  liability  upon  a  mortgage  given  to  guarantee  a  loan,  the 
loan  should  correspond  with  that  recited  in  the  mortgage.     Thomas  v.   Olney,  53^ 

2.  An  attaching  creditor,  whose  levy  is  recorded  prior  to  the  filing  of  a  mortgage 
for  record  upon  the  same  premises,  acquires  a  lien  superior  to  that  of  the  mort- 
gagee ;  and  when  the  levy  is  perfected  by  a  judgment,  the  judgment  takes  pre- 
cedence of  the  mortgage.  Otherwise,  attachments  levied  subsequent  to  the  filing 
of  the  mortgage  for  record,  only  become  liens  upon  the  equity  of  redemption. 
Jones  V.  Janes,  111, 

3.  As  between  the  mortgagee  and  attaching  creditors,  the  liens  on  land  vs'lll  be 
discharged  as  follows :  The  judgments  in  favor  of  creditors  who  levy  before 
filing  mortgage  for  record,  wiU  be  satisfied,  ■without  deduction  on  account  of 
personal  property  of  the  mortgagor ;  then  the  amount  due  the  mortgagee ; 
and  thirdly,  the  judgments  which  may  be  recorded  by  creditors  attaching  after 
the  filing  of  moi'tgage  for  record.    lUd.  117. 

4.  As  between  themselves,  attaching  creditors  are  entitled  to  participate  in  the 
proceeds  in  proportion  to  their  respective  demands.    Ihid.  117. 

5.  Attaclrmeuts  made  returnable  to  the  same  term,  and  levied  on  the  same  estate, 
will  share  pro  rata  in  the  proceeds,  whether  judgments  are  all  recorded  at  the 
return  term  or  not.    Ihid.  117. 

6.  A  judgment  against  an  administrator,  is  not  a  lien  upon  the  land  of  his  dece- 
dent.    Stojie  V.  Wood,  117. 

7.  All  real  estate,  by  statute,  may  be  sold  for  the  payment  of  the  debts  of  intes- 
tates, but  administrators  have  no  power  to  sell  or  incumber,  without  an  order 

of  court.  The  lands  descend  to  the  heirs,  suh  modo,  subject  to  this  liability.  A 
creditor  cannot,  by  an  allow^ance  of  his  claim,  or  by  judgment  against  an  estate 
or  an  administrator,  acquire  any  specific  lien,  nor  enforce  its  collection  by 
levying  an  execution  upon  land.     Stillman  v.  Young,  318. 

8.  The  filing  of  a  certificate  of  a  levy  with  the  recorder,  upon  an  execution  from 
a  foreign  county,  is  a  notice  of  the  rights  of  the  judgment  creditor  in  the  land 
levied  upon.    Brown  v.  Mies,  885. 

See  Recording  Acts. 

LEX  LOCI,  LEX  FORI. 

1.  A  contract  that  is  valid  in  the  State  where  it  is  made,  is  to  be  enforced  in  an- 
other State,  unless  it  is  against  good  morals,  or  is  repugnant  to  the  policy  or 
positive  institutions  of  such  State.    Phinney  v.  Baldwin,  108. 

LBHTATION. 

1.  The  fifth  section  of  the  limitation  act  of  the  fifth  November,  1849,  does  not 
embrace  bills  of  exchange,  but  relates  exclusively  to  unwTitten  contracts,  and 

39 
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tliat  clause  of  the  section  which  requires  suits  to  be  commenced  mthin  three 
years,  Is  repealed.    Dunlap  v.  BucTcingTiam,  109. 

2.  Where  it  appeared  that  a  party  in  1833,  had  left  wheat  in  the  hands  of  his  agent, 
and  thereupon  returned  to  England,  and  remained  beyond  seas  until  1849,  when 
he  retui'ned,  and  sought  in  1851  to  make  his  agent  answer  for  the  price  of  the 
wheat ;  Held,  that  the  statute  of  limitations  had  run,  and  that  the  cause  of  action 
was  barred.    King  v,  Hamilton,  190. 

3.  Where  a  trust  fund  continues  with  the  trust,  it  is  not  subject  to  be  barred  by 
the  statute  of  limitations,  as  between  trustee  and  cestui  que  trust.    Hid.  190. 

4.  Demands  not  prosecuted,  or  of  which  the  administrator  has  not  been  notified 
within  two  years  after  the  issuing  of  letters,  are  barred  as  to  assets  arising  from 
the  estate  imentoried.    Stillman  v.  Young,  318. 

5.  The  failure  of  an  administrator  to  plead  tlie  limitation  of  two  years,  will  not 
preclude  the  heirs  from  pleading  it  on  settlement  with  the  administrator.  Hid. 
318, 

6.  The  statute  of  limitations  does  not  commence  running  against  attorneys  till  the 
service  contracted  for  has  been  performed,  by  a  termination  of  the  suit,  or  the 
contract  has,  in  some  way,  been  released.     Waller  v.  Goodrich,  341. 

7.  Lands  were  stricken  off  and  forfeited  to  the  State,  for  the  non-payment  of  taxes 
afterward  they  were  sold  and  conveyed  by  the  auditor.  The  purchaser  from 
the  auditor  took  possession  and  made  improvements,  and  he  and  his  vendee  con- 
tinued in  possession  and  paid  taxes  for  seven  consecutive  years.  Held,  that  the 
auditor's  deed  is  good  color  of  title,  under  the  limitation  act  of  1839.  Held, 
also,  that  the  revenue  act,  declaring  the  lands  forfeited  for  the  non-pajnoient  of 
taxes,  is  not  a  penal  provision,  but  only  makes  the  State  a  purchaser* at  the  tax 
sale.     Woodward  v.  Blanchard,  424, 

8.  Color  of  title  is  a  question  of  law ;  but  the  good  faith  of  a  party  claiming  under 
it,  is  a  question  of  fact,  to  be  louud  and  settled  like  other  facts  in  the  case. 
Hid.  424. 

9.  The  case  oi Irving  v.  Brownell,  11  HI.  R.  402,  partially  dissented  from.  Hid.  424. 

10.  If  county  commissioners  seh  land  to  A.,  and  take  pay  therefor,  and  do  not 
give  title,  and  six  years  after  sell  the  land  to  B.,  they  will  be  held,  as  ti'ustees,  to 
pay  A.  the  price  received  from  B.,  ■with  interest  thereon.  Bourland  v.  County  of 
Peoria,  538. 

11.  The  bar  of  the  statute  of  limitations  will  not  be  applied  short  of  the  time  that 
would  bar  an  ejectment.     Ibid.  boS, 

See  County  Commissioners,  Notice. 

MANDAMUS. 

1.  A  mandamus  is  not  a  proper  remedy  to  try  the  question  of  the  location  of  a 
public  highway,  as  between  the  public  and  the  landholders  over  whose  land  it  is 
to  be  laid  out.    The  court  has  a  discretion  in  granting  or  refusing  the  writ. 

People  ex  rel.  Morgan  v.  Guryea  et  al.  547. 

MARINE  INSURANCE. 

1.  Upon  a  marine  risk,  the  insured  may  claim  as  for  a  total  loss,  when  the  vessel 
is  so  much  damaged  by  any  of  the  perils  insured  against,  that  the  damage  or  the 
cost  of  repairs  is  fifty  per  cent,  of  the  value.  Norton  v.  Lexington  Insurance 
Gompany,  235. 

2.  To  recover  as  for  a  technical  loss,  when  the  thing  remains  in  specie,  the 
owner  must,  within  a  reasonable  time  after  he  is  informed  of  the  disaster,  for- 
mally abandon  the  thing  insured,  giving  notice  of  the  facts  connected  with  it, 
and  the  condition  of  the  property.    Ihid.  235. 

3.  If  this  abandonment  is  accepted,  the  property  then  belongs  to  the  insurer,  and 
his  Uability  is  the  same  as  if  the  propei-ty  were  destroyed.  If  not  accepted,  if 
the  facts  authorize  an  abandonment,  the  same  consequences  \nll  follow.  Sub- 
sequent events  cannot  defeat  a  right  of  recovery.     Hid.  235, 
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i.  The  facts  existing  at  the  time,  must  determine  tJie  right  to  aliandou,  and  with 
a  vessel,  this  right  exists  wlicn  the  cost  of  restoring  her  in  an  equally  good  con- 
dition, exceeds  lifty  per  cent,  of  the  value.  The  owner  must  abandon  before  the 
repairs  are  made.     Ihld.  '235. 

5.  The  right  to  abandon  must  be  determined  b.y  tlic  judgment  of  experts,  applied 
to  the  condition  of  the  vessel  at  the  time  of  the  abandonment;  and,  althouo-h 
the  cost  of  saving  and  repairing  the  vessel  after  her  abandonment  .may  be  les 
than  tifty  per  cent.,  yet,  if  at  the  time  the  focts  apparently  justified  an  abandon 
ment,  it  will  be  good.     Ibid.  235. 

6.  If  the  underwi'iter,  after  an  abandonment,  take  possession  of  and  repair  the 
vessel,  and  return  her  witliin  a  reasonable  time,  at  the  cost  of  less  than  tifty  per 
cent.,  the  assured  can  refuse  to  receive  her.    J  bid.  235. 

7.  If,  after  an  abandonment,  thlStmderwTiter  takes  possession  of  the  vessel 
although  he  do  so  under  protest,  and  gets  her  off  and  repairs  her,  no  matter  at 
how  small  or  great  a  cost,  it  is  an  acceptance  of  the  abandonment,  if  lie  do  no  t 
return  her  in  a  reasonable  tune.    Jhid.  235. 

8.  If  the  underwriters  retain  the  vessel  for  an  unreasonable  time,  the  insured  is 
not  bound  to  take  her  back.    Ibid.  235. 

9.  "Where  a  poHcy  declares  that  the  insured  shall  not  have  the  right  to  aliandon, 
until  it  shall  be  asceHained  that  the  recovery  and  repairing  of  the  vessel  is  im- 
practicable, the  court  has  the  right  to  construe  and  explain  the  contract,  and 
may  instruct  the  jury  so  as  to  explain  its  true  meaning.    Ibid.  235. 

10.  The  owners  of  a  vessel  are  not  bound  to  receive  her  from  the  underwriters,  if 
in  the  repairs,  her  capacity  was  materially  lessened :  she  must  be  made  as  good 
as  she  was  before.    Ibid.  235. 

11.  A  prompt  notice  of  the  abandonment  should  be  given,  that  the  underwriters 
may  save  what  they  can  of  the  vessel ;  but  if  the  delay  in  giving  notice  does 
not  work  any  injury  to  them,  a  greater  delav  in  giving  it  may  be  excused. 
Ibid.  235. 

MATERIALS  PROCURED. 

1.  A  party  is  liable  for  materials  obtained  for  his  use  by  another,  if  he  voluntarily 
availed  himself  of  the  use  of  the  materials,  or  in  any  manner  ratified  the  act  of 
obtaining  them ;  and  these  are  questions  for  a  jury  to  settle.  Fisher  v.  Stevens, 
397. 

MEASURE  OF  DAMAGES. 

1.  Under  a  breach  of  covenant  to  erect  and  maintain  fences,  etc.,  on  eacli  side  of 
a  railroad,  it  is  proper  to  show  how  much  the  land  would  yield  each  season,  and 
the  market  value  of  the  crops  at  harvest  season,  from  which  should  be  deducted 
the  cost  of  tillage,  harvesting  and  marketing,  to  ascertain  the  true  measure  of 
damage.    Scates,  0.  J.     C.  and  H.  I.  Railroad  v.  Ward,  522. 

2.  In  such  a  case  it  is  proper  to  permit  a  party  to  prove  what  the  crop  would  have 
been  worth  at  its  maturitjs  taking  as  the  measure  of  damage  the  relative  value 
of  the  groAving  crop  for  a  series  of  antecedent  years,  to  establish  the  value  of 
the  crop  destroyed  at  the  time  of  its  destruction.  Or,  what  would  a  prudent 
man  have  given  for  the  crop  destroyed,  at  the  time,  provided  he  should  have  it 
secured  from  trespass,  and  have  the  right  to  cultivate  and  secure  it.  Skixner, 
J.    Ibid.  522. 

3.  The  amount  of  damage  in  such  case,  should  be  the  value  of  the  growing  crop  at 
the  time  of  the  breach  of  the  covenant,  to  be  established  by  then  existing  facts, 
and  thejudgmentof  men  applied  to  them,  as  if  the  inqiiiiy  had  been  made  the 
day  the  crop  was  destroyed,  AAithout  admitting  proof  of  anv  after  occurring  fact. 
Catox,  J.    Ibid.  522. 

MORTGAGE. 

1.  In  order  to  create  a  liability  upon  a  mortgage  given  to  guarantee  a  loan,  the 
loan  should  correspond  with  that  recited  inthe  mortgage.     Tliomas  v.  Olneij,  53. 
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2.  A  pro-viso  in  a  mortgage,  that  the  whole  sum  shall  become  due  upon  Mlure  to 
pay  apy  Installment  on  the  day,  is  the  nature  of  a  penalty,  against  which  equity 
will  relieve,  upon  adequate  compensation,  which  is  the  payment  of  principal, 
interest  and  the  costs  made,  in  a  proceeding  to  sell  imder  such  a  power.  Tio- 
naii  V.  Hinman,  400. 

3.  "Where,  by  the  tenns  of  an  agreement,  a  larger  sumi  is  to  be  paid  upon  default 
of  payment  of  a  smaller  one  on  a  given  day,  the  provision  for  the  paj-ment  of  a 
greater  sum  is  a  penalty.    /JiW.  400. 

4.  If  parties  stipulate  for  the  payment  of  a  sum  certain  ou  default  of  perfonnance 
of  an  agreement,  such  a  stipulation  will  be  treated  as  a  penalty,  if  the  damages 
are  not'difficult  of  ascertainment.    Hid.  400. 

5.  Where  a  mortgage  pro^sided  that  if  the  mortgagor  would  at  any  time  raise,  by 
mortgaging  and  selling  the  mortgaged  premises,  sufficient  money  to  pay  the 
indebtedness,  the  mortga§-ee  should  red^idto  the  mortgagor  the  "premises,  for 
the  puii^ose  of  enabling  hmi  to  pay  the  same,  and  that  the  mortgage  should  not 
prevent  the  mortgagor  from  seUiug  or  mortgaging  the  premises,  for  the  piu-pose 
of  paying  the  indebtedness  :  Held,  that  such  proviso  did  not  clothe  the  mortgagor 
with  "a  power  to  sell  the  premises  discharged  of  the  mortgage,  but  only  provicled 
for  a  reconveyance  to  the  mortgagor,  in  case  he  could  raise  the  money,  by  selhug 
or  mortgaging.     Coffin^  v.  Taylor,  457. 

6.  That  notwithstanding  such  proviso,  the  mortgagor  had  all  the  power  over  the 
equity  of  redemption  that  he  would  have  had  if  such  pro'S'iso  had  not  been  con- 
tained in  the  mortgage.     Hid.  457. 

7.  "Wliere  the  mortgagor  conveyed  the  mortgaged  premises,  and  covenanted  that 
the  mortgage  was  paid :  Eeld,\hs.t  such  conveyance  was  not  a  breach  of  trust, 
so  as  to  give  the  mortgagee  the  right  of  foi'eclosiu'e  before  the  debt  became  due 
by  the  terms  of  the  mortgaire,  nor  a  forfeitiu-e  of  the  credit  sriven  therebv.  Hid. 
457.  '  '  -  . 

See  RECORcrxG  Acts. 
MUNICIPAL  COEPORATIOX. 

See  Town's  axd  Cities. 
MUEDEE. 

1,  On  atrial  for  miu'der.  where  it  appeared  that  the  deceased  sought  the  accused 
at  his  ovvTi  house  with  the  design  to  aiTCSt  or  assault  him,  having  a  hatchet  in 
his  hand,  it  is  competent  for  the  accused  to  show  that  the  deceased  had,  on  the 
day  of  his  death,  and  at  other  times  shortly  previous,  made  threats  against  him. 
Campbell  v.  People,  17. 

2.  An  instniction  which  may  be  understood  by  the  jiuy  as  denying  to  the  accu- 
sed on  ti-ial  for  murder,  the"  i-ight  to  defend  himself,  unless  his  danger  was  not 
only  apparently  imminent,  but  was  real  and  positive,  is  erroneous.    Hid.  17. 

o.    Actual  and  positive  danger  is  not  indispensable  to  justify  self-defense.    Hid. 

4.  If  one  is  piu'sued  or  assaulted  iu  such  a  way  as  to  induce  in  him  a  reasonable 
and  well-grounded  belief  that  he  is  actually  in  danger  of  losing  his  life,  or 
receiving  great  bodily  harm,  imder  the  influence  of  such  apprehension  he  will  be 
justified  iu  defending  himself,  whether  the  danger  was  real  or  only  apparent. 

Hid-  17. 

5,  Men  when  threatened  with  danger,  must  determine  from  appearances  and  the 
actual  state  of  things  surroiun.ling  them,  as  to  the  necessity  of  resorting  to  self- 
defense  ;  and  if  they  act  from  reasonable  and  honest  convictions,  they  wiU  not 
be  held  responsible  criminally,  for  a  mistake  in  the  extent  of  the  actual  danger, 
where  other  judicious  men  would  have  been  alike  mistaken.    Hid.  17. 

6,  Although  it  may  be  positively  proved  that  one  of  two  or  more  persons  commit- 
ted a  crime,  yet,  if  it  is  uncerta'in  which  is  the  guUtv  partv,  all  must  be  acquitted. 
Ihid.  17. 

7.  On  a  trial  for  mm-der.  the  law  makes  no  distinction  in  its  principles  as  to  the 
color  of  the  accused.    Hid.  11. 
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S.  A  verdict  in  ;i  capital  case  may  be  received,  although  the  judj,'c  may  have 
announced  an  adjournment,  if  instantly  afterward  the  verdict  is  presented  by 
the  jury.     Greni,  v.  People,  2o4. 

NEGLIGENCE. 

1.  In  an  action  on  tlio  case  for  damaf,'es,  for  injuries  sustained,  the  burthen  of 
proof  is  on  tlie  plaintitf,  to  show  that  he  exercised  due  care  and  caution,  or  that 
his  own  negligence  did  not  contribute  to  produce  the  injury  complained  of,  as 
well  as  that  the  injury  was  produced  by  the  negligence  of  the  defendant.  Dyer 
V.  Talcott,  300. 

2.  In  the  management  of  railroads,  as  to  passengers  and  freights,  the  strictest  dili- 
gence, slall  and  care  will  be  exacted,  and  if  these  are  wanting,  the  liability  will 
be  measured  as  for  slight  negligence ;  but  the  injured  party  nuist  be  free  from 
such  negligence  as  contributes  to  the  injury  complained  of.  Chicago  and  Miss. 
Bailroad  v.  Patchin,  108. 

o.  A  party  who  permits  his  cattle  to  be  upon  the  railroad  track,  is  not  blameless. 
lUd.  198.  . 

4.  A  case  of  negligence  will  not  be  made  against  a  railroad  company,  by  showing' 
simply,  the  killing  of  stock  upon  the  road  by  the  agents  or  carriag'es  of  the  com- 
pany. It  must  be  shown  that  there  has  beeia  wanton,  or  willful,  or  gross  negli- 
gence on  the  part  of  the  company,  to  ci'eate  a  liability.     Hid.  198. 

5.  Eailroad  companies  have  an  absolute  o^vnership  in  fee  of  the  laud  on  which 
their  roads  are  built,  for  their  purposes,  and  if  cattle  graze  upon  these  lands,  it 
must  be  as  a  fixvor,  not  as  a  right,  and  cattle  mil  not  be  protected  in  tresspassing 
iTpon  them,  except  as  against  willful  and  malicious  injuries.     Ihid.  198. 

C.  Speed  in  the  transit,  and  punctuality  in  the  arrival  and  connection  of  railroad 
trains,  is  required,  and  is  lawful.     Hid.  198. 

7.  The  principles  of  the  case  of  Galena  Railroad  Company  v.  Yarwood,  in  fifteenth 
Illinois  Reports,  examined  and  approved.  Galena  Eailroad  Company  v.  Fay, 
558. 

8.  The  doctrine  in  relation  to  the  mutual  neghgence  of  parties,  in  causing  an 
injury,  as  atfectingthe  right  of  parties  to  recover  therefor,  is  applicable  to  pas- 
sengei's  carried  upon  railroads.     Ibid.  558. 

9.  A  passenger  takes  all  the  risks  incident  to  the  mode  of  travel,  and  the  character 
of  the  means  of  conveyance  which  he  selects ;  biit  the  care,  vigilance  and 
skill  of  the  parties  furnishing  the  conveyance,  should  be  adapted  to  it;  the  ear- 
ner and  the  passengers  ONving  reciprocal  duties  each  to  the  other.    Hid.  558. 

10.  If  a  passenger  who  is  being  conveyed  on  a  railroad  car  is  guilty  of  a  want  of 
reasonable  care,  and  his  want  of  such  care  concurs  with  that  of  the  railroad 
company  in  producing  an  injury  to  him,  he  cannot  recover  for  it.    IMd.  558. 

11.  A  railroad  company,  in  an  action  brought  by  a  passenger  who  leaped  from  a 
ca  when  an  accidentoccurred,  to  recover  tor  injuries,  may  show  that  the  injury 
resulted  from  the  carelessness  or  culpable  negligence  of  the  passenger,  prior  to 
the  accident.     Hid.  558. 

12.  A  passenger  who  seeks  redress  from  a  carrier,  for  an  injury,  must  show  not 
only  that  the  injury  to  him  was  the  result  of  the  carelessness  or  negligence  of 
the  carrier,  but  also  that  himself  was  without  fault  in  producing  the  injury ;  and 
the  burthen  of  proof  is  on  him,  not  only  to  show  that  the  carrier  was  negligent, 
but  that  himself  was  not  guilty  of  negligence.    /  hid.  558. 

13.  Carriers  are  not  bound  to  answer  for  all  the  lower  degrees  of  carelessness  and 
negligence  on  the  part  ot  passengers  carried  by  them,  short  of  recklessness  or 
carelessness.     Hid.  558. 

14.  A  carrier  of  passengers  is  not  an  insiu-er  against  all  accidents,  but  is  hable 
only  for  a  suitable  degree  of  care,  diligence  and  skill.    Hid.  558. 

15.  If  a  passenger  on  a  railroad  car  is  guilty  of  negligence,  by  lumecessarily 
exposing  himself  to  danger,  by  wrestling  or  scuffling  on  the  cars,  or  by  impru- 
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6.  Ifa  passenger  on  a  railroad  car  imprudently  and  carelessly  exposes  himself 
to  danger,  by  scuffling  or  playing,  and  is  injured  while  being  transpoi-ted  on  the 
cars,  and  his  imprudence  or  carelessness  has  in  any  way  contributed  to  produce 
the  injury,  he  cannot  recover  for  it ;  nor  is  it  nece?sary  that  the  imprudence  or 
carelessness  of  the  passengers  should  be  restricted  to  the  moment  of  the  acci- 
dent.   Hid.  558. 

NEGOTIABLE  INSTRIIMENT.     . 

See  Bills  op  Exchange,  Promissory  Notes. 
NEW  TRIAL: 

1.  In  order  to  reverse  a  judgment  because  a  new  trial  was  refused,  the  whole  of 
the  evidence  must  be  preserved  by  the  bill  of  exceptions.     Glarh  v.  Willis,  61. 

2.  TVliere  a  verdict  is  erroneous,  and  manifestly  against  the  evidence,  a  new  trial 
should  be  granted.    Baker  v.  Prichett,  66. 

,S.  "Wlieu  the  refusal  to  grant  a  new  trial  is  assigned  as  a  reason  for  the  reversal  of 
a  judgment,  the  bill  of  exceptions  should  state  the  whole  of  the  testimouj'. 
Mc  Cormick  v.  Grey,  138. 

4.  As  a  general  rule,  a  new  trial  will  not  be  granted  to  afford  an  opportunity  to 
impeach  a  witness,  though  cases  may  arise  so  imperative  as  to  requu-e  a  relax- 
ing of  this  rule,  to  prevent  a  palpable  wrong.     Cochran  v.  Animon,  313. 

5.  If  there  are  several  defendants  in  an  action  of  trespass,  and  a  new  trial  is 
ordered,  it  must  be  as  to  all,  and  if  some  are  acquitted,  it  cannot  be  allowed 
without  their  consent.     Ibid.  313. 

6.  "Where  it  is  apparent  that  the  jury  misunderstood  or  disregarded  the  evidence 
or  instructions  of  the  court,  or  neglected  properly  to  consider  the  facts,  or  over- 
looked prominent  and  essential  points  in  them,  and  have  failed  to  do  substantial 
justice,  the  verdict  will  be  set  aside  and  a  new  trial  granted.  Uigrjins  v.  Lee. 
495. 

7.  A  new  trial  will  be  granted  for  giving  improper  instructions  to,  or  withhold- 
ing proper  instructions  from  the  jury.    Ihid.  495. 

NOTICE. 

1.  The  County  Commissioners  of  Peoria  siirvej^ed  and  platted  the  to\\ni  of  that 
name,  and  sold  the  lots;  the  surveyorwas  to  have  two  lots  for  his  services,  and, 
at  the  sale,  two  lots  were  marked  on  the  list  of  lots  as  sold  to  him,  an  allowance 
having  been  made  for  his  services  coiTcspondiiig  with  the  price  of  the  lots,  which 
allowance  was  not  called  for  by  the  surveyor :  Bdd,  that  these  several  memoran- 
dums were  sutHcient  to  take  the  case  out  of  the  statute  of  frauds,  as  between  the 
comity  and  the  surveyor.    Bourland  v.  County  of  Peoria,  538. 

2.  But  such  entries,  orders  and  proceedings  are  not  constructive  notice  of  the  sale, 
,to  subsequent  purchasers.    Hid.  538. 

3.  The  records  of  the  County  Commissioner's  Court,  showing  the  sales  of  land, 
are  not  notice  ;  the  purchaser  should  have  his  title  recorded  in  the  proper  office. 
Hid.  538. 

See  Recording  Acts. 

OVERSEER  OF  HIGHWAYS. 

Sec  Highways. 

PARENT  AND  CHILD. 

1.  If  a  child,  after  arriving  at  majority,  continues,  as  before,  to  live  Avith  his  pa- 
rent, the  presumption  is,  that  wages  are  not  to  be  paid  for  services  performed, 
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but  this  presumption  may  be  rebutted,  by  proof  of  a  contract,  express  or 
implied,  or  of  such  circxunstances  as  will  establish  that  wages  were  to  be  paid. 
Miller  V.  Miller,  2'M. 

PAEOL  SUBMISSION. 

1.  As  a  general  rule,  a  parol  submission  to  arbitration  is  valid  ;  and  so  is  a  parol 
award  as  to  the  matters  submitted.    6'mith  v.  Douglas,  54. 

2.  In  aU  other  cases  than  where  writing  is  required  to  pass  the  title  to  the  thing  in 
contest,  a  verbal  submission  and  award  will  conclude  the' parties.    I  hid,  54. 

3.  A  verbal  submission  to  arbitrators  cannot  be  made  a  rule  of  court,  nor  can 
judgment  be  entered  on  the  award.  But  the  award  may  be  enforced  by  action, 
or  set  up  by  way  of  defense.  Chapter  YII.  of  the  Eevised  Statutes  has  no 
application  to  this  class  of  cases.     I  hid.  5i. 

4.  A  mere  error  of  judgment  by  the  arbitrators,  as  to  the  law  or  the  ft\cts,  will  not 
yitiate  their  award.    lUd.  54.1 

PAETIES. 

1.  If  several  are  sued,  and  there  is  no  return  to  part,  and  service  as  to  others  if 
those  served  appear,  plead  to  the  merits  and  go  to  trial,  they  waive  irregular- 
ities in  the  sununous  and  service.     Gilson  v.  Bowers,  355. 

2.  Where  one  of  two  promissors  of  a  note  is  sued,  and  it  docs  not  appear  on  the 
face  of  the  declaration,  or  other  pleading  of  the  plaintiff,  that  the  other  promis- 
sor  is  living,  the  error  cannot  be  taken  advantage  of  at  the  ti'ial,  but  must  be 
pleaded  in  abatement.     Thompsons  Strain,  3(j9. 

PAllTNERSfflP. 

1.  Where  a  pai'tnership  exists,  and  the  interests  of  the  respective  partners  are  not 
proved,  the  law  presumes  that  their  interests  are  equal.    lioach  v.  Ptmj,  37. 

2.  A  partner  caiuiot  charge  his  co-partner  for  his  labor,  care  and  dUigence  in 
the  pailuership  business,  unless  there  is  a  special  agreement  to  tha^  effect. 
Ihid.  37. 

3.  If  A,  B ,  C,  and  D.  enter  into  a  hmited  partnership  for  the  purchase  and  sale  of 
cattle,  and  A  advances  all  the  capital,  such  capital  can  only  be  used  for  the 
specified  puii)ose  ;  and  if,  after  being  so  used,  it  is  deposited  with  B.  for  A,  it 
becomes  the  individual  property  of  A,  and  he  may  recover  it  of  B.  Myers\. 
Winn,  135.  .  * 

4.  Where  one  of  tlu-ee  partners,  engaged  in  a  real  estate  adventure,  left  some  cat- 
tle with  his  co-partners,  bought  with  his  own  individual  means,  which  were  by 
them  converted  into  money,  and  that  money  by  them  again  invested  in  the  gen- 
eral adventure  :  Ilthl,  that  the  proceeds  of  the  cattle  made  a  part  of  the  trust 
fund,  and  continued  \\\ih  the  trust,  and  were  not  subject  to  be  barred  by  the 
statute  of  limitations,  as  between  trustee  and  cestui  quetrust.  ■-■  Einrjx.Eamilton, 
190.  "    . 

5.  The  law  will  allow  expenses  and  charges  to  trustees  and  partners,  if  provision 
is  made  by  agreement  therefor,  not  otherwise.     Ihid.  190. 

6.  The  allowance  of  interest  in  a  bill  or  an  action  for  an  account  as  between  part- 
ners, is  proper,  where  the  enteii)rise  contemplates  an  active  use  of  capital  with 
the  object  of  its  Increase^  whether  the  capital  was  land  or  money.    Ihid.  190.. 

7.  "^^^lere  one  of  three  partners  took  a  portion  of  the  partnership  funds,  and 
invested  it  m  lands  in  a  distant  State,  with  the  declared  intention  of  appropriat- 
ing such  lands  to  his  own  use,  and  the  use  of  his  children  :  Ildd,  that  the  other 
partners  might  follow  him,  and  claim  the  lands  in  which  the  money  had  been 
invested  ;  that  the  partner,  in  such  a  case,  was  but  the  tmstee.    Hid.  190. 

8.  A  partner  in  such  case,  cannot  make  such  a  division  and  settlement  of  the 
assets  as  will  control  the  other  partners.  Such  a  use  of  the  joint  funds,  will 
create  a  resulting  trust.    Ihid.  190. 

9.  In  an  action  of  assumpsit,  brought  by  two  partners,  it  is  no  defense  to  the  action 
to  siiow  that  a  contract  in  writiiig,  in  reference  to  the  same  cause  of  action,  was 
made  with  but  one  of  the  plaintills  ;  especiallv  where  the  defendant  can  avail 


himself  of  his  full  defe 


f  the  plaintitfs  ;  especially  where  the  defendant  can  ava 
"ense,  as  against  both.    McCormick  v.  Alston,  'J04. 
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10.  Where  two  partners  who  followed  brick-making,  kept  a  day-book  and  ledger, 
one  made  the  entries  daily  of  deliveries,  in  the  day-book,  and  the  other  kept  the 
ledger,  but  kept  no  clerk  ;  it  was  held,  that  the  ledger  was  not  sufficient  evidence, 
even  when  backed  by  the  testimony  of  a  witness  who  had  settled  by  it,  but  that 
the  book  of  original  entries  should  also  have  been  offered  in  evidence  with  the 
ledger.    I  hid.  204. 

11.  In  an  action  against  one  of  two  partners,  Avhere  the  general  issue  only  is 
pleaded,  the  non-joinder  cannot  be  taken  advantage  of  on  the  trial.  Fuschely. 
Hoover,  340. 

12.  If  attorneys,  who  are  co-partners,  accept  a  retainer,  the  contract  is  joint,  and 
continues  to  the  termination  of  the  suit,  and  neither  can  be  released  from  the 
obligation  or  responsibilities'assumed,  either  by  a  dissolution  of  theirtinn,  or  by 
any  other  act  of  agreement  between  themselves.     Waller  v.  Goodrich,  341. 

13.  A  dissolution  of  a  partnership  between  attorneys,  does  not  affect  engagements 
made  during  partnership,  so  far  as  their  clients  are  concerned.    Hid.  341. 

14.  A  sale  by  a  partner  to  his  co-partner,  of  all  his  interest  in  the  property,  eftects, 
claims,  assets  and  debts  of  a  firm,  does  not  pass  to  the  purchaser  an  accotmt 
standing  upon  the  the  books  of  the  firm  against  the  partner  making  the  sale,  nor 
the  seller's  interests  in  the  capital  by  him  originally  contributed  to  the  firm. 

Cofflngx.  Taylor,  ibl. 

PARTITION. 

1.  A  petition  for  partition  cannot  be  sustained  by  a  party  who  has  no  interest  in 
the  lands  sought  to  be  divided  ;  nor  by  notice"  of  a  guardianship  of  an  infant 
owner.    Howies  v.  Mo  Allen,  30. 

2.  A  petition  in  which  a  party  describes  himself  as  guardian  of  A.  B.,  etc.,  will 
not  be  taken  as  filed  for  the  ward.    IMd.SO. 

3.  By  the  Kevised  Statutes  of  1833,  when  an  order  of  partition  of  real  estate 
among  heirs  had  been  made ,  and  the  report  confirmed  by  an  order  declaring  that 
each  of  the  heirs  should  hold  the  portion  assigned  in  severalty,  such  order  would 
operate  as  a  conveyance  from  the  others,  without  deeds  of  release  or  partition. 

Street  \,  McConnell,  125. 

4.  Even  if  the  order  of  the  court  required  a  deed  of  partition  to  be  executed, 
such  deed  need  not,  as  in  the  case  of  a  guardian,  be  approved  in  order  to  vest 
the  grantee  with  title.     Ihid.  125. 

5.  At  a  commissioner's  sale  under  a  decree  for  partition,  the  purchaser|before  sale, 
publicly  asserted  a  claim  to  the  premises,  which  he  threatened  to  litigate  :  Eeld, 
that  he  was  not  a  fair  purchaser,  and  that  for  this  and  other  acts  of  fraud,  the 
sale  was  properly  set  aside.     Coffey  v.  Coffey,  141. 

6.  Courts  of  equity  have  full  power  to  supervise  sales  made  under  their  direction : 
the  purchaser  under  a  decree  submits  himself  to  their  jurisdiction  in  all  matters 
connected  with  it,  and  this  power  maybe  exercised  by  bill,  petition  or  motion. 
Ihid.  141. 

PETITION. 

See  Certiorari. 
PATENT. 

1.  A  party  to  whom  a  warrant  for  land  has  issued  under  the  "  Act  granting  boun- 
ty land  to  certain  officers  and  soldiers  who  have  been  engaged  in  the  military 
service  of  the  United  States,"  approved  the  28th  of  September,  1850,  may  bar- 
gain or  convey  the  same  before  the  patent  has  issued.    Dylce  v.  McVey,  41. 

2.  In  an  action  given  on  a  bond  in  consideration  of  a  patent,  in  which  the  party 
does  not  admit  the  existence  of  the  patent,  or  of  the  right  to  sell  it,  it  may  be 
shown  that  there  was  no  such  patent,  or  that  it  was  invalid,  or  that  the  plaintiff 
had  no  right  to  sell  it.    Nye  v.  Raymond,  153. 

3.  In  a  suit  upon  a  bond  given  for  a  patent  and  other  property,  which  does  not 
show  at  what  sum  the  parties  estimated  the  patent,  the  contract  is  not  iudi'sas- 
ible,  and  partial  failure  of  consideration  may  be  impleaded.     Ihid.  153. 
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4.  When  a  patent  foraninventionof  a  cradle  lia<l  been  assij,qied  for  certain  coun- 
ties, and  the  assignee  had  availed  himself  of  the  assignment,  by  making  sales 
under  it,  and  then  applied  by  bill  in  equity,  to  have  the  contract  rescinded  and 
the  consideration  he  had  paid  for  the  assignment  restored  to  him,  alleging  ft-aud 
and  deception  in  the  transaction,  but  did  not  propose  to  account  for  what  had 
been  received  by  him  under  the  assignment:  Jleld,  that  a  decree  ordering  a 
rescissionof  the  contract,  a  re-assignment  of  the  patent,  and  the  restoration  of 
the  consideration  paid  for  the  assignment,  was  erroneous,  inasmuch  as  the  ven- 
dor could  not  thereby  be  restored,  in  an  equal  degree,  to  the  condition  in  which 
he  was  before  the  contract  was  made.     Edmuiuh  v.  Myers,  207. 

."3.  If  a  fraud  has  been  practiced,  as  in  the  sale  of  a  pretended  patent,  the  court 
may  rescind  the  contract  and  compel  a  return  of  what  has  been  paid  under  it ; 
but  it  will  at  tlie  same  time  compel  the  complainant  to  account  for  what  he 
received,  and  the  profits  derived  from  the  use  or  sale  ol  it.    /  lid.  207. 

6.  A  contract  will  not  be  rescinded  in  equity,  leaving  the  complainant  to  perfonn 
his  part  of  the  decree  by  subsequent  acts,  but  he  must  do  equity  on  his  part, 
before  he  can  have  a  decree  for  the  relief  he  seeks.    Ihid.  207. 

7.  If  the  assignee  of  a  patent  has  derived  advantages  or  profit  from  it,  and  then 
seeks  to  have  the  contract  for  the  assiguuieut  rescinded  for  fraud,  he  should  aver, 
in  his  bill,  that  the  benefits  received  by  him,  were  so  received  prior  to  the  dis- 
covery of  the  fraud.  And  he  should  also  return,  or  profler  to  return,  the  con- 
sideration received  by  him.    IMd.  207. 

8.  A  patent  issued  for  a  "Design  for  a  Cradle,"  the  specifications  being  for  an 
"  ornamental  design,  in  shape  or  configuration  of  horological  cradles,  and  ot 
ornamental  designs  to  be  worked  thereon  ;"  and  a  deed  of  sale  of  the  patent 
having  a  caption,  "  A.  B.'s  Patent  Horological  Cradle,  "  and  which  recites  that 
A.  B.  had  obtained  a  patent  from  the  United  States  for  an"  Horological  Cradle:'' 
Held,  that  this  phraseology  would  not  import  that  there  was  machinery  about 
it,  or  that  a  "principle,  machinery  or  mode  of  operation, "'  was  the  subject  of 
the  patent ;  and  that  every  one  should  be  presumed  to  know  that  a  ''  baby  cra- 
dle" would  not  be  patentable  by  that  description,  so  fax  as  the  application  of  its 
use  is  concerned.    IMd.  207. 

9.  Equity  will  set  aside  a  patent  in  the  hands  of  parties  having  notice,  which 
wasgi'anted  against  the  rights  of  a  pre-emptor  holding  a  junior  patent.  Mc- 
Qhee  V.  Wright,  555. 

PERSONAL  PROPERTY. 

1.  If  A .  B .  C.  and  D .  enter  into  a  limited  partnership  for  the  purchase  and  sale  of 
cattle,  and  A.  advances  all  the  capital,  such  capital  can  only  be  used  tor  the  spe- 
cified pui-pose  ;  and  if,  after  being  so  used,  it  is  deposited  witlrB.  for  A.,  it 
becomes  the  individual  property  of  A.,  and  he  may  recover  it  of  B.  Jfyei's  v. 
Winn,  135. 

PAYMENT. 

1.  Eviclence  tending  to  prove 'payment  may  be  given  under  the  general  issue. 
Grews  V.  Blealcley,  21. 

2.  A  check  on  a  banker,  to  be  paid  in  depreciated  currency,  is  not  a  good  tender 
at  a  place  designated,  when  the  person  to  receive  it,  is  not  present  to  object  or 
accept  it.     Sloan  v.  Petrie,  262. 

3 .  A  tender  must  be  kept  good,  and  ready  to  be  dehvered.  Avithin  a  reasonable 
time  after  the  acceptance  of  it  is  signified.    Hid.  262. 

PENALTY. 

1.  In  an  action  for  a  penalty,  where  any  person  may  prosecute,  a  judgment  in  a 
suit  by  A,  may  be  pleaded  in  bar  to  a  prosecution  by  B,  for  the  same  cause  or 
ofl'ense.     Croshy  v.  Gipps,  352. 

2.  A  proviso  in  a  mortgage,  that  the  whole  sum  shall  become  due  upon  failure  to 
pay  any  installment  on  the  day.  is  in  the  nature  of  a  penalty .  against  which  equity 
will  relieve,  upon  adequate  compensation,  which  is  the"  payment   of  principal. 
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interest  and  the  costs  made,  in  a  proceeding  to  sell  under  such  apoAver.     Tier- 
nan  v.  Hiiiman,  400. 

3.  TVTiere,  by  the  terms  of  an  agreement,  a  larger  sum  is  to  T)e  paid  upon  default 
of  payment  of  a  smaller  one  on  a  given  day,  the  provision  for  the  pajTnent  of  a 
greater  sum  is  a  penalty.     Ihid.  400. 

4.  If  parties  stipulate  for  the  payment  of  a  sum  certain  on  default  of  performance 
of  an  agi-eemeut,  such  a  stipulation  will  be  treated  as  a  penalty,  if  the  damages 
are  not  difficult  of  ascertainment.    Hid.  400. 

4.  If  the  amount  named  in  a  covenant  as  liquidated  damages,  is  intended  by  the 
parties  to  be  paid  in  Ueu  of  performance,  then  the  recovery  upon  it  ■wiU  be  con- 
tined  to  that  siun ;  but  where  such  intention  does  not  appear,  the  damages  stipu- 
lated ^ill  be  treated  as  a  penalty,  and  a  party  may  recover  upon  the  original 
cause  and  damages  not  exceeding  those  stipulated.    Low  et  al.  v.  Nolte,  475. 

PLEADING. 

1.  Evidence  tending  to  prove  payment  may  be  given  under  the  general  issue. 
Crews  V.  BlealcUy,  21. 

2.  Assumpsit  for  use  and  occupation  is  founded  upon  a  contract  creating  a  ten- 
ancy, and  \vW\  only  lie  where  the  relation  of  landlord  and  tenant  exists.  Mc- 
J^air  V.  SchwaHz,  24. 

3.  If  one  acquires  the  possession  of  laud  under  a  contract  of  sale,  and  refuses  to 
perform  the  contract,  the  vendor  cannot  maintain  assumpsit  for  use  and  occu- 
pation, but  may  in  ejectment  recover  mesm  profits.     Hid.  24. 

4.  The  holding  in  such  case  is  under  a  piu'chase,  and  not  under  a  demise.  Hid. 
24. 

5.  A  separate  demand  cannot  be  set  oft' against  a  joint  demand,  nor  a  joint  debt 
against  a  separate  debt.    Ryan  v.  Barger,  58. 

6.  Demands  are  not  the  subject  matter  of  set-off,  unless  they  are  mutual  and 
between  all  the  parties  to  the  action.    Hid.  28. 

7.  A  party  cannot  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  subsisting 
cause  of  action  in  his  ftivor.     Ihid.'JlS. 

S.  An  action  of  debt  may  be  maintained  upon  an  instrument  under  seal  for  a  sum 
certain,  payable  to  a  specified  person,  and  at  a  certain  time,  although  it  states 
the  consideration  for  which  it  was  given,  A^ithout  alleging  or  proving  such  con- 
sideration. Such  statement  does  not  change  the  character  of  the  instrument. 
JVashY.  j\'ash,  79. 

0.  Upon  a  demurrer  to  the  whole  declaration,  if  any  one  count  is  good,  the  demiu"- 
rer  should  be  overruled.    IMd.J9. 

10.  Errors  of  the  court  in  reference  to  striking  replications  to  pleas  from  the  rec- 
ord, cannot  avail  a  party  who  does  not  show  that  he  had  a  goo4  cause  of  action. 
iioffet  V.  Broicn,  91. 

11.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to  a 
declaration,  is  entitled  to  a  judgment  in  bar,  though  the  court  may  have  strick- 
en out  replications  to  pleas  improperly.    Ibta  91. 

12.  Adog  was  setupon  some  horses,  one  of  which,  while  being  pm-sued  and  jump- 
ing a  fence,  was  killed  :  Held,  that  trespass  was  the  proper  remedv.  Paiaier  v. 
Baker,  103. 

13.  "When  an  injury  results  directly  from  a  forcible  act,  trespass  lies :  but  where 
the  injury  is  not  immediate  on  the  act  done,  but  is  consequential  only,  the 
remedy  is  case.    Hid.  103. 

14.  If  a  count  possesses  aU  the  attributes  of  a  count  in  debt,  commencing  and 
concluding  as  such,  but  uses  the  word ' '  promised  "  instead  of  the  word  '•  agreed  " 
it  mU  not  be  regarded  as  in  assiunpsit.     Sniitli  v.  Webb,  105. 

15.  If  the  pleader  misnames  the  instriunent  sued  on,  by  calling  it  a  note  instead 
of  an  agreement,  it  wiU  not  be  fatal  to  the  declaration.     Hid.  105. 

16.  An  action  of  debt  maybe  maintained  upon  a  biU  of  exchange,  by  the  payee 
against  the  drawer  or  maker,  although  no  consideration  be  expressed  upon  its 
face.     Dunlap  v.  BucTcingharn,  109. 
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17.  It  is  not  a  material  variance  between  a  writ  and  declaration  to  describe  a  paiiy 
as  "  administrator  of  the  estate  of  Jolm  W.  Montajnio,  deceased,''  in  one.  and 
as  "administrator  (with  the  last  will  and  testament  of  John  W.  Jlontajrue, 
deceased,  annexed)  of  all  and  .-inj^iilar  the  goods,  etc.,"  m  the  other.  Brochnaa 
V.  McDonald,  112. 

18.  "When  a  i)lea  sets  up  an  agreement  consisting  of  several  jjurts.  which,  taken 
together,  constitute  but  one  fact,  one  point  of  defense,  the  replication  may  deny 
collectively  or  in  general  terms,  the  averments  of  the  plea,  without  being  double. 
Holland  V.  Kihle,  133. 

If).  "Wliere  a  plea  avers  a  total  failure  of  consideration,  but  the  facts  stated  in  it 
clearly  show  that  it  was  founded  on  a  good  consideration,  it  is  obnoxious  to  a 
demurrer.     Henderson  \.  Farrelly,  137. 

20.  In  an  action  of  replevin  against  two,  each  may  interpose  the  plea  of  non  ddimt 
separately.    Boyd  v.  Mc Adams.  14G. 

21.  In  such  an  action,  a  plea  of  property  in  one  of  the  defendants  is  good  upon  a 
general  demurrer.     1  lid.  146. 

22.  "Where  a  declaration  Auls  to  show  any  cause  of  action  whatever,  the  judgment, 
if  lor  plaintiff,  may  be  an  ested.     Smith  \.  Carry,  lid. 

23.  "Where  a  declaration  avers  that  the  plain tifls  were  administrators  of  A.    B., 
^deceased,  at  the  time  the  promises  Avere  made,  and  that  they  were  madetothem 

pei'sonally,  by  that  name  and  description,  these  are  traversable  allegations,  and 
must  be  denied  under  oath.    Adams  v.  King,  1G9. 

24.  "Wliere  !a  demurrer  is  interposed  to  a  pleading,  wliicli  proposes  to  answer  a 
pleading  of  the  party  demurring,  the  demiu'rer  will  be  carried  back  and  sus- 
tained to  such  tirst  pleading,  if  defective  in  substance.  P.  and,  0.  Bail  Boadv, 
A'eill,  269. 

25.  A  plea  to  an  action  on  an  acceptance  Avliich  sets  up,  that  at  the  maturity  of 
the  acceptance  it  was  in  the  hands  of  a  party  who  was,  and  still  is,  indebted  to 
the  defendant,  is  not  good.     IMd.  269. 

26.  Notice  of  special  defense,  given  with  the  general  issue,  stands  in  place  of  a 
special  plea,  and  if  the  matter  stated  in  the  notice  is  not  a  good  defense  in  law, 
no  proof  can  be  given  under  it.     Sherman  \.  I)utc7i,28'3, 

27.  "Wliere  parties  sold  a  quantity  of  drugs,  with  the  good  ■will  of  their  business, 
including  certain  patent  medicines,  promising  also  to  assist  in  obtaining  the 
agencies  for  the  sale  of  those  medicines,  and  took  notes  as  a  part  consideration 
of  such  sale  and  agreement ;  it  was  Jleld,  that  a  failure  of  consideration  might 
be  pleaded  to  an  action  by  an  indorsee  who  had  notice  of  the  transaction  betbre 
he  acguii'ed  the  notes.    Bryant  v.  ^ears,  288. 

28.  A  notice  of  set-off  is  to  be  regarded  as  a  plea,  and  a  bill  of  particulais  accom 
panying  it,  may  be  treated  as  a  part  of  the  record,  and  maj'  be  read  to  the  jury 
and" commented  on.     Jfiller  v.  Miller,  296. 

29.  In  an  action  against  one  of  two  partners,  where  the  general  issue  only  is 
pleaded,  the  uon-^ioinder  cannot  be  taken  advantage  of  on  the  trial.  Puschel  v. 
Hoover,  340. 

30.  In  an  action  for  penalty,  Avhere  any  person  maj^  prosecute,  a  judgment  in  a 
suit  by  A,  may  be  pleaded  in  bar  to  a  prosecution  by  B,  for  the  same  cause 
or  offense.     Groshy  v.    Gipps,  3.52. 

31.  In  declaring  upon  bills  of  exchange  and  promissory  notes,  tile  statement  of 
the  liability  which  constitutes  the  consideration,  is  sufficient,  without  specially 
alleging  a  consideration.    Hulme  v.  Benwick,  371. 

33.  In  declaring  upon  simple  contracts,  it  is  neccssai-y  that  a  consideration,  good 
in  itself,  should  be  alleged.    Hid.  371. 

33.  A  joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instrument,  and 
his  surety,  who  binds  himself  by  a  writing  not  under  seal.     Turney  v.  Penn,  485. 

34.  In  actions  for  oral  slander,  it  is  sufficient  to  set  out  the  words  that  are  materials 
and  it  is  not  necessary  to  state  words  w"hich  may  qualify  the  objectionable  ones. 

Spencer  v.  McMdsters',  405. 
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POSSESSION. 

1.  Where  a  party,  the  proprietor  of  land,  obtains  possession  by  collusion  with 
the  tenant  of  another,  the  lessor  will  recover  possession  by  forcible  entry  and 
detainer,  whether  he  is  entitled  to  retain  such  possession  or  not.  The  propri- 
etor only  holds  In  the  capacity  of  the  person  with  whom  he  colluded.  McCartney 
V.  JIunt,  7G. 

POWERS. 

1.  Where  a  party  has  an  interest  in  his  own  right,  and  a  power,  a  conveyance 
generally  without  naming  the  power,  will  operate  as  a  conveyance  of  the  Inter- 
est, andnot  as  an  exercise  of  the  power.     Gqfflng  v.  Taylor,  457. 

2.  Where  a  party  has  an  interest  and  a  power,  it  is  a  question  of  fact  whether,  in 
making  the  couvej^ance,  he  exercised  the  power ;  and  where  it  expressly  a^)- 
pears  upon  the  face  of  the  conveyance,  that  the  party  did  not  intend  to  exe- 
cute the  power,  it  cannot  be  held  to  have  been  exercised.    Ihid.  457. 

3.  Wliere  a  party  has  an  interest  and  a  power,  and  makes  a  convej'ance.  it  will 
be  held  to  operate  upon  his  interest  only,  iinless  the  conveyance  discloses  the 
power,  and  shows  upon  its  face  that  it  Avas  executed  under  it.    Ihid.  457. 

PEACTICE. 

1.  It  is  not  enough  for  a  decree  to  recite  that  the  defendant  has  been  duly  served 
but  the  summons  or  advertisement  should  appear  in  the  record.  BanJall  v. 
Sanger,  27. 

2.  Wliere  four  arc  sued  in  trespass,  and  service  is  had  upon  one,  he  may  plead 
and  proceed  to  trial  ;  and  the  plaintiff  may  at  any  time,  either  before  or  after 
judgment,  enter  a  non-suit  as  to  the  others.     Flinn  v.  Barlow,  39. 

3.  Wliei'e  one  appealed  from  a  judgment  of  a  justice  of  the  peace,  rendered  against 
him  and  three  others,  for  trespass  to  personal  property,  summons  not  having 
issued  to  the  three  from  the  Circuit  Court,  and  a  nolle  prosequi  being  entered  as 
to  these;  Held,  that  the  twenty-ninth  section  of  the  "Practice  Act"  had  no 
application  to  parties  not  before"the  court;  and  that  as  to  the  defendant  served, 
a  non-suit  could  not  be  entered  after  the  jury  retired.     Ihid.  39. 

4.  Leave  to  amend  a  sheriff's  return  will  be  granted,  as  a  matter  of  course.  Tur- 
ney  v.  Organ,  43. 

5.  In  order  to  reverse  a  judgment  because  a  new  trial  was  refused,  the  whole  of 
the  evidence  must  be  "presented  by  the  bill  of  exceptions.     Clark  v.  Willis,  61. 

6.  A  copy  of  an  Instrument  is  only  required  to  be  filed,  where  it  is  specially  de- 
clared on,  and  is  made  the  foundation  of  the  action.    ParTcer  v.  Brooks,  04. 

7.  Where  an  instrument  is  only  introduced  in  evidence,  in  support  of  another 
sort  of  claim,  and  is  not  specially  counted  upon,  the  statute  does  not  require  a 
copy  to  be  filed  with  the  declara'tion.     Ihid.  64. 

8.  A  receipt  acknowledging  the  payment  of  money  on  account  of  hogs,  to  be  there- 
after delivered,  may  be  offered  "in  evidence,  under  a  count  for  money  had  and 
received ;  although  a  copy  is  not  tiled  with  the  declaration.     Ibid.  64! 

9.  Where  a  party  is  dissatisfied  with  the  assessment  upon  a  vrvit  of  inquiry,  affi- 
davits should  be  filed  shomng  all  the  evidence  heard ;  and  then  the  inquest 
may  be  set  aside  and  the  party  let  in  to  make  his  defense  ;  and  in  case  of  refu- 
sal to  do  so,  this  court  might  correct  the  error.     Motsinger  v.  Wolf,  71. 

10.  A  defendant  who  has  succeeded  on  a  plea  which  is  a  complete  answer  to  a 
declaration,  is  entitled  to  ajudgment  in  bar,  thougTi  the  court  may  have  stricken 
out  replications  to  pleas  improperly.    Moffet  v.  Brown,  91. 

11.  Where  two  or  more  attachments  are  issued  against  a  debtor,  returnable  to 
the  same  term,  the  creditors  will  share  in  the  proceeds  of  the  property  attached, 
in  proportion  to  their  respective  demands.     \Vurren,  v.  Iscarian  Community,  114. 

12.  It  is  the  duty  of  the  court  in  such  case  to  direct  the  clerk  to  make  an  estimate 
of  the  several  amounts  to  be  paid  each  ci'editor,  and  certify  the  same  to  the 
sheriff,  who  must  make  payment  accordiuglv.     Ihid.  114. 
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VJ.  This  estimate  should  not  be  made  imtil  the  sherifl'  receives  the  money.  J  hid. 
114. 

14.  All  creditors  in  attnehments  which  arc  returnable  to  the  same  term,  are  enti- 
tled to  share  ^;ro  rata,  in  the  proceeds,  although  they  may  not  obtain  judspneuts 
at  the  same  term.    Ibid.  114. 

15.  If  property  attached  is  sold  before  all  the  attachments  are  disposed  of,  the 
court  should  order  the  sheritfto  return  the  proceeds  until  an  order  of  distribu- 
tion can  be  made.    JMd.  114. 

16.  Where  two  attachments  were  returned  to  the  same  tenn,  and  a  change  of 
^■cnue  in  one  case,  and  a  judgment  at  the  return  term  in  the  other,  and  the 
judpcrty  attached  was  sold  under  the  tirst  judgment,  the  shcritt'  might  be  di- 
rected to  retain  the  proceeds  derived  from  the  sale  of  the  attached' property 
luitil  the  further  order  of  the  court;  but  the  purchaser  luuler  the  first  sale  will 
hold  the  premises.    Ibid.  114. 

17.  The  fact  that  no  order  was  made  for  the  distribution  of  the  proceeds,  will 
not  operate  to  the  prejudice  of  the  piu'chaser,  under  the  sale  upon  the  attach- 
ment.    Ibid.  114. 

18.  If  one  or  two  attaching  creditors  under  such  circiunstances,  have  received 
too  large  a  share,  the  matter  must  be  adjusted  in  a  proceeding  between  them. 
Ibid.  114. 

19.  If  judgment  is  arrested,  it  is  erroneous  to  enter  a  judgment  for  costs.  Smith 
V.  Ouri'y  et  al.,  147. 

20.  Proof  of  signatures  to  notes,  bills,  etc.,  given  by  a  corporation,  is  not  neces- 
sary to  authorize  a  judgment,  and  if  the  signature  is  denied,  it  must  be  under 
oath.     P.  andO.  Railroad  Co.  v.  Neil,  269. 

21.  A  party  who  objects  to  the  admission  of  evidence  oliered,  should  state  his 
reasons  to  the  court  at  the  time,  or  the  objection  will  be  considered  as  Avaived. 
Ibid.  269. 

22.  An  acceptance  of  a  bill  is  good  evidence  under  the  common  counts,  though 
it  may  vary  from  the  instrument  described  in  the  special  ones.    Ibid.  269. 

23.  As  a  general  rule,  a  new  trial  will  not  be  granted  to  aflbrd  opportunity  to 
impeach  a  witness,  though  eases  may  arise  so  imperative  as  to  recpiire  a  re- 
laxing of  tliis  rule  to  prevent  a  palpable  wrong.     Cochran  v.  Amnion,  316. 

24.  If  there  are  several  defendants  in  an  action  of  trespass,  and  a  new^  trial  is 
ordered,  it  must  be  as  to  all,  and  if  some  are  aeciuitted,  it  cannot  be  allowed 
without  their  consent.     Ibid.  316. 

25.  If  persons  are  sued  to  prevent  their  being  used  as  witnesses,  or  where  there 
is  no  evidence  against  them,  the  court,  on  motion,  after  the  evidence  for  plain- 
tiff is  closed,  will  order  a  tinding  by  the  jxuy,  and  those  who  are  not  guilty, 
may  testify  for  their  co-defendants.    Ibid.  316. 

26.  In  trespass  for  an  assault  and  battery,  evidence  of  the  pecxiniaiy  condition 
oftlie  plaintiff"  may  be  given.    Ibid.  316. 

27.  Application  for  a  change  of  venue  should  be  made  at  the  first  term  after 
appearance,  whether  the  cause  is  at  issue  or  not.     Gilson  v.  Powers,  355. 

28.  If  the  petition  for  a  change  of  venue  is  deemed  sufficient,  and  the  issue  is  not 
made  up,  the  cause  should  stand  without  an  order  for  the  change,  imtil  issue 
to  the  couuti-y  is  formed.    Ibid.  355. 

29.  If  several  are  sued,  and  there  is  no  return  to  part,  and  service  as  to  others,  if 
those  served  appear,  plead  to  the  merits  and  go  to  trial,  they  waive  irregulari- 
ties in  the  suixmions  and  service.    Ibid.  355. 

30.  All  motions  of  a  dilatory  nature  should  be  interposed  at  the  tirst  opportu- 
nity. If  any  reason  exists  for  not  having  done  so,  it  must  be  sho^Ani  to  the 
court  in  support  of  it.    Miller  v.  Metzgar,  390 . 

31.  If  a  bill  of  exceptions  fails  to  show  that  an  affidaAit  in  support  of  such  a  mo- 
tion set  out  in  the  bill,  was  the  only  evidence  offered,  this  court  will  presume 
that  the  Circvut  Court  decided  correctly.    Ibid.  390. 

32.  If  the  record  does  not  propose  to  set  out  all  the  evidence,  it  will  be  pre- 
sumed there  was  sufficient  proof  to  sustain  the  verdict.     Ibid.  390. 
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33.  Where  an  instrument  is  attested  by  a  \A-itness,  he  should  be  called  to  prove  it, 
if  within  the  jurisdiction  of  the  couil.     IMd.  390. 

3i  Questions  as  to  the  admissibility  of  evidence,  are  for  the  court,  not  for  the 
jury.    lUd.  390. 

35.  An  affidavit  in  aid  of  a  pleaof  wo;i  est  factum,  is  not  evidence  for  the  jury. 
'llid.  390. 

36.  Courts  may  allow  amendments  of  pleadmgs  on  the  trial,  if  not  against  the 
positive  rules,  to  secure  the  ends  of  justice,  if  the  opposite  party  is  not  thereby 
taken  by  siu'prise;  if  so,  a  continuance  may  be  allowed.    lliJ.  390. 

37.  Whereprofert  of  aninstriunent  is  alleged  in  the  proceedings,  and  the  instru- 
ment is  afterward  lost,  leave  should  be  granted  to  amend,  and  the  opposite  party 
may  then  know  the  character  of  evidence  to  be  offered.    Hid.  390. 

38.  A  defendant  who  files  a  cross  bill  must  take  steps  to  have  it  answered,  etc., 
and  have  a  hearing  upon  it  when  the  original  is  heard.    Eeed  v.  Kemp,  445. 

39.  A  plaintiff  may  strike  out  a  blank  indorsement  upon  a  promissory  note ,  paya« 
ble  to  order,  on  the  trial  of  a  suit  brought  on  the  note.    Farlcs  v.  Brown,  454, 

40.  An  affidavit  for  a  continuance,  which  avers  that  Avitnesses  have  been  duly 
subpoenaed  to  attend  the  court  at  which  the  trial  is  to  be  had,  shows  sufficient 
diligence.     Wade  v.  Ealligan,  507. 

PRE-EMPTION. 

1.  Equity  mil  set  aside  a  patent  in  the  hands  of  parties  ha^ing  notice,  which  was 
granted  against  the  rights  of  a  pre-emptor  holding  a  junior  patent.  Mc  Ghee  et  al. 
V.  Wright,  baa. 

2.  The  right  of  pre-emption ,  which  has  been  adjudicated  by  the  proper  atithorities. 
is  final,  and  will  not  be  inquired  into.    Ih'd  .555. 

PRINCIPAL  AND  AGENT. 

1.  The  principal  is  accountable  for  the  acts  of  his  agent,  and  a  party  who  ex- 
changes money  for  an  agent,  supposing  him  to  be  acting  as  principal,  may 
proceed  against  either  the  agent  or  principal,  if  he  afterwards  discovers  the 
fact  that  such  party  was  agent  for  another.    Fishlack  v.  Brown,  74. 

2.  Where  it  appeared  that  a  party  ui  1833,  had  left  wheat  in  the  hands  of  his  agent, 
and  tliereupon  returned  to  England,  and  remained  beyond  seas  until  1849,  when 
he  returned,  and  sought  in  1851,  to  make  his  agent  answer  for  the  price  of  the 
wheat :  Held,  that  the  statute  of  Umitatious  had  run,  and  that  the  cause  of  ac- 
tion was  barred.    King  v.  Hamilton,  190. 

3.  If  a  tort  is  committed  by  an  agent,  in  the  course  of  his  employment,  while 
acting  for  his  principal,  without  a  Avillful  departure  from  his  business,  the  prin- 
cipal, though  ignorant  of  the  act,  is  liable.    Jfoirv.  Hopkins,  313. 

4.  "\There  an  agent  was  directed  to  get  a  pair  of  horses,  his  principal  expecting  he 
would  do  so  with  the  owner's  permission,  but  the  agent  misunderstanding  the 
instruction,  took  the  horses  without  leave,  and,  in  using  them,  killed  one.  the 
principal  was  held  liable  for  the  value  of  the  horse.    Ihid.  313. 

PRINCIPAL  AND  SURETY. 

1.  Sureties  for  a  collector  will  not  be  released  from  their  obligations  to  the  State, 
because  the  General  Assembly  has  passed  an  act  which  allows  their  principal 
certain  credits  on  a  judgment  obtained  against  him  and  them,  in  favor  of  the 
State,  which  also  enables  the  principal  to  collect  certain  unpaid  taxes  for  his 
own  benefit,  and  designates  the  time  within  which  the  taxes  are  to  be  collected 
and  a  settlement  made  with  the  County  Court,  wthout  postponing  the  dav  for 
the  payment  due  to  the  State.    People  v.  -Blackford,  1GQ. 

2.  A  joint  action  for  debt  will  not  lie  against  the  maker  of  a  sealed  instnurent 
and  his  suretj%  who  binds  himself  bv  a  ^mtincr  not  under  seal  Turnev  v  Penn 
485.  "  •  J    •  > 
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PEOBATE  COURT. 

See  County  Court. 
PROCESS. 

1.  It  should  appear  in  clianceiy,  of  record,  that  process  has  been  served,  ortlio 
defendant  has  been  brought  in  by  notice.     Randall  v.  Songer,  27. 

2.  The  return  of  the  service  of  a  summons,  except  v?here  the  statute  otherwise 
provides,  should  show  the  time  when,  upon  whom,  and  how,  the  service  was 
made.    Sail  v.  Shattucl,  299. 

3.  A  return,  stating  that  a  summons  has  been  duly  served  on  A.  B.,  according  to 
law,  is  not  good.    lUd.  299. 

PROMISSORY  NOTE, 

1.  A  note  given  for  a  sum  of  money  bearing  interest  at  a  given  rate  per  month, 
continues  to  bear  that  rate  of  interest,  so  long  as  the  principal  remains  unpaid. 
Phinneij  v.  Baldwin,  108. 

2.  When  a  bill  of  exchange  or  negotiable  note,  is  taken  for  a  prior  debt,  the  party 
cannot  recover  upon  the  original  consideration,unless  the  bill  or  note  isproduced 
and  cancehed  at  the  trial,  or  it  appears  that  it  cannot  be  enforced  by  a  third 
person.    Miller  \.  Lumsden,  161. 

3.  Bills  of  exchange  and  promissory  notes,  should  be  made  payable  to  some  per- 
son specified,  but  this  may  be  done  without  inserting  the  name,  if  the  payee  be 
so  certainly  specified  or  referred  to,  as  to  be  ascertained  by  allegations  and 
proofs.    Adams  v.  King,  169. 

4.  Where  one  of  two  makers  of  a  promissory  note  is  sued,  and  it  does  not  appear 
by  the  pleadings  of  plaintiff,  that  the  other  maker  is  living,  the  error  cannot  be 
taken  advantage  of  at  the  trial,  but  must  be  pleaded  in  abatement.  Thompson 
V.  Strain,  369. 

5.  In  declaring  upon  bills  of  exchange  and  promissory  notes,  the  statement  of  the 
liability  which  constitutes  the  consideration,  is  sufficient,  -without  specially 
alleging  a  consideration.    Hulme  v.  BenwicTc,  371. 

6.  In  declaring  upon  simple  contract,  it  is  necessary  that  a  consideration,  good  in 
itself,  should  be  alleged.    lUd.  371. 

7.  A  plaintifl"  may  strike  out  a  blank  indorsement  upon  a  promissory  note,  payable 
to  order,  on  the  trial  of  a  suit  brought  on  the  note.    Paries  v.  Brown,  45Jr. 

8.  A  note  described  as  payable  on  or  before  a  certain  day,  will  be  met  by  a  note 
payable  on  that  day,  and  there  -will  not  be  variance  between  the  declaration  and 
the  proof.    Morton  v,  Tenny,  494. 

See  Bills  of  Exchange. 

PUBLIC  LANDS. 

1»  No  contract,  promise,  or  assvtmpsit,  or  undertaking  to  pay  for  improvements 
upon  the  public  lands,  made  after  the  purchase,  can  be  implied  in  law,  but  the 
party  claiming  must  show  an  express  agreement  to  pay.  Blanhnship  v.  Cvtrell, 
62. 

See  Pre-emption, 
PUBLIC  ROADS. 

.See  Highway. 

RECOGNIZANCE. 

1.  A  recognizance  is  not  void  because  it  foils  to  show  that  the  amount  of  bail  was 
not  fixedby  the  court,  and  indorsed  on  the  writ  by  the  clerk.  Vancil  v.  People. 
120; 
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2.  A  declaration  is  vmnecessary  in  the  proceeding  by  scirefacias,  upon  a  forfeited 
recognizauce.     Wood  v.  People,  171. 

3 .  The  scire  facias  must  show  on  its  face,  that  the  people  are  entitled  to  recover  the 
amount  ot'  the  forfeited  recognizance,  or  it  will  be  obnoxious  to  a  demurrer.  Its 
averments  may  be  put  in  issue  by  plea.  Any  defense  may,  by  the  practice  in 
this  State,  be  interposed  to  it,  which  could  be  made  to  a  declaration.     Hid.  171. 

4.  If  a  recognizance  recites  that  the  grand  jury  made  "  a  presentment  against  a 
party  for  the  crime  of  perjiuy,"  and  it  is  conditioned  for  his  appearance  to 
» 'answer  unto  said  presentment,  according  to  law,"  such  a  statement  may  be 
imderstood  as  showing  that  an  indictment  was  found.    Hid.  171. 

5.  Sureties  upon  a  recognizance  cannot  plead  the  duress  of  their  principal,  in 
discharge  of  their  liability.     Plummer\.  People,  358. 

6.  If  apartyis  committed  in  this  State  for  a  larceny  committed  in  another,  and  the 
justice  who  committed  him,  afterward,  in  the  absence  ot  the  accused,  and 
without  proof,  makes  a  second  mittimus  for  an  offense  committed  in  this  State,. 
he  may  successfully  plead  duress,  and  will  be  discharged.    lUd.  358. 

EECOEDINGACTS. 

1.  The  tiling  with  the  recorder  a  certificate  of  a  levy,  upon  an  execution  from  a 
foreign  county,  is  a  notice  of  the  rights  of  the  judgment  debtor  in  the  land  levied 
upon.    Brown  v.  Niles,  385. 

2 .  Deeds  and  other  instruments  relating  to  titles  of  real  estate,  if  properly  acknowl- 
edge and  recorded,  may  be  read  in  evidence  without  proof  of  their  execution  ; 
but  when  not  so  acknowledged,  they  may  be  filed  for  record  and  operate  as  notice  ; 
but  when  used  as  evidence ,  their  execution  must  be  proved .    Beed  v .  Ke7np ,  445. 

3.  An  instrument  afi'ecting  or  relating  to  title  to  real  estate,  may  be  recorded, 
although  not  proven  or  acknowledged  ;  and  "will  operate  as  constructive  notice 
to  subsequent  purchasers  and  creditors,  and  common  law  proof  ot  its  execution 
vriU  be  suflicient.     Ibid.  445. 

4.  If,  before  filing  an  instrument  afi'ecting  real  estate ,  a  second  contract  i  s  made  for 
the  same  estate,  if  the  first  executed  instrumentis  first  placed  for  record,  itwill 
be  suflicient  to  protect  the  party  holding  imder  it.     Ibid.  445. 

eecoup:ment. 

1.  In  a  contract  for  finishing  a  building,  a  party  sustaining  damage  by  the  use  of 
poor  materials  and  workmanship,  may  recoup  under  the  general  issue,  by  way  of 
reducing  the  recovery  under  the  quantum  meruit  or  valebant  counts .  H'iggins  v. 
Lee,  495. 

2.  The  damages  so  recouped,  to  be  deducted  from  the  value  of  the  labor  and  mate- 
rials proportionately,  as  fixed  by  the  contract.     Ibid.  495. 

RELEASE. 

1 .  If  a  party  is  pursuing  a  legal  redress  of  private  wrongs ,  or  protection  from  pub- 
lic wi'ongs,  in  good  faith,  against  another,  and  that  other  assents  to  a  just  satis- 
faction, in  consideration  of  a  release,  this  shall  not  be  intended  as  duress,  to 
avoid  his  act.     Taylor  \.  Cottrell,  93. 

2.  Sureties  fora  collector  avIII  not  be  released  from  their  obligations  to  the  State, 
because  the  General  Assembly  has  passed  an  act  which  allows  their  principal  cer- 
tain credits  on  a  judgment  obtained  against  him  and  them  in  iavor  of  the  State, 
which  also  enables  the  principal  to  collect  certain  unpaid  taxes  for  his  own  ben- 
efit, and  designates  the  time  within  which  the  taxes  are  to  be  collected  and  a 
settlement  made  with  the  county  court,  vsdthout  postponing  the  day  for  the  pay- 
ment due  to  the  State.     People  v.  Macl/ord,  166. 

EEPLEVnf. 

1 .  In  an  action  of  replevin,  although  a  horse,  among  others  claimed,  was  not  taken 
under  the  writ ,  the  pleadings  embraced  the  horse ,  and  the  parties  expressly  stipu- 
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lated  that  the  right  of  property  thereto  ishouUl  he  one  ofthe  issues  submitted  to 
thejury.  This  gave  the  court  lull  Jiu-istlietion  of  the  question .  Sanger  v.  Kin- 
Icade,  44. 

2.  In  an  action  of  replevin  against  two,  each  may  interpose  the  plea  of  nondetinet 
separately.     Boyd  v.  Mc Adams,  140. 

3.  In  such  an  action,  a  plea  of  property  in  one  ofthe  defendants,  is  good  upon  a 
general  demurrer.    Hid.  146.  ' 

4.  If  a  partv  seeks  to  maintain  an  action  of  replevin  for  a  steam  saw-mill  building, 
with  all  the  machinery,  etc. ,  belonging  to  the  same ,  he  should  at  least  aver  in  his 
affidavit,  that  the  property  in  question  is  personal  estate.    Vhatterton\.  /Sa«?,140. 

REPLICATION. 

1.  Where  a  plea  sets  up  an  agi'eement  consisting  of  several  parts,  which,  taken 
together,  constitute  but  one  fact,  one  point  of  defense,  the  replication  may  deny 
collectively  or  in  general  terms,  the  averments  ofthe  plea,  without"  being- 
double.     Holland  Y.  Kibbe,  133. 

EEVEMJE. 

1.  For  the  taxes  due  for  1846,  in  order  to  give  the  court  jurisdiction,  the  collector's 
report  and  his  notice  of  application  for  judgment  must  be  substantially  as  requir- 
ed by  the  statute.  The  heading  required  by  the^statute  is  necessary.  Mor- 
gan V.  Gamp ,  175. 

2.  The  collector's  report  should  show  on  its  face  in  what  county  the  lands  are  situ- 
ated, and  the  year  for  which  the  taxes  are  assessed.     Ibid.  175. 

3.  The  notice  of  the  sale  must  conform  to  the  statute,  or  the  collector  has  no 
authority  to  sell.     Ibid.  175. 

4.  Under  the  act  of  1839,  the  payment  of  taxes  must  be  co-extensive  with  the 
party's  color  of  title  and  possession,  claimed  by  him,  or  to  some  distinct  part 
thereof,  capable  of  ascertainment  bj^  metes  and  bounds,  or  to  some  undivided 
interest  therein,  capable  of  determination  by  computation.  Laflin  v.  Herrinq- 
ton,  301. 

5.  To  claim  the  benefit  of  this  act,  a  party  must  pay  all  the  taxes  legally  assessed 
upon  the  kindembraced  in  his  paper  titfe,  and  covered  by  his  possession.  Ibid. 
301. 

6.  The  payment  of  taxes  on  an  undivided  twelve  acres  of  a  tract  of  land ,  assessed 
as  thirteen  acres,  is  not  a  payment  of  taxes  within  the  meaning  ofthe  said  sec- 
tion.    Ibid  301. 

7.  Canal  lauds,  where  the  final  pajauent  is  made  after  the  first  day  of  May,  are  not 
taxable  for  the  year  in  which  such  payment  is  made.     Fisher  v.  The  State,  394, 

8.  Alease  for  a  term  exceeding  ten  years,  of  lands  belonging  to  the  State,  including 
canal  lands,  etc.,  with  the  improvements,  may  be  taxed,  and  the  interest  ofthe 
tenant  sold.  It  would  seem  that  it  may  be  sold  on  execution.  La  Salle  Covnty 
Man.  Co.  v.  City  of  Ottaiva,  418. 

9.  The  judgment  should  be  against  the  leasehold  interest,  where  it  is  rendered 
for  non-payment  of  taxes.     Ibid  418. 

RAn^EOADS. 

1.  In  the  management  of  railroads,  as  to  passengers  and  freights,  the  strictest  dili- 
gence, skill  and  care  will  be  exacted,  and  if  these  are  wanting,  the  liability  will " 
be  measured  as  for  slight  negligence;  but  the  injured  party  must  be  free  from 
such  uegligenceas  contributes  to  the  injury  complained  of.    'Chicago  &  M.  Ii.  A'. 
Co.\.  Fat  chin,  198. 

2.  A  partv  who  permits  his  cattle  to  be  upon  the  railroad  track,  is  not  blameless, 
Ibid^.  198. 

3.  A  case  of  negligence  will  not  be  made  agamst  a  railroad  companv^,  by  showing 
simply,  the  killing  of  stock  upon  the  road  by  the  agents  or  carriages  ofthe  com- 
pany. It  must  be  shown  that  there  has  been  wanton,  or  willful  or  gross  negli- 
gence on  the  part  of  the  company,  to  create  a  liability.     Ibid.  198. 
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4.  Eailroad  companies  have  an  absolute  ownership  in  fee  of  the  land  onYhich  their 
roads  are  built,  for  their  purposes,  andif  cattle  graze  upon  these  lancls,  it  must 
be  as  a  favor,  not  as  a  right,  and  cattle  will  not  be  protected  in  trespassing  upon 
them,  as  against  willful  and  malicious  injuries.     IbiJ .  198. 

5.  Speed  in  the  transit,  and  punctuality  in  the  arrival  and  connections  of  railroad 
trains,  is  required,  and  is  lawful.     Ibid.  198. 

(i.  A  party  delivered  to  the  Rock  Island  Railroad  (Jompany  1,71G  pounds  of  rags, 
which  were  in  sacks,  at  Joliet,  to  betransi)orted  to  Chicago;  the  comi)any  offered 
to  deliver  500  pounds  of  rags  at  Chicago,  which  were  loose,  and  outside  tUeir 
depot:  Held,  that  this  was  no  delivery  of  a  part,  and  that  the  company  was  li- 
able for  the  price  of  the  whole,  unless  it  was  shown  that  the  rags  tendered  were  a 
})art  of  those  dehvered,  and  that  they  were  in  a  proper  condition.  Chicago  tC 
11.  I.  n.  E.  Co.\.   Warren,  502, 

7.  A  shipper  is  not  bovmd  to  take  a  remnant  of  his  goods,  in  whatever  condition 
they  may  be  identilied  and  oflered  to  him.     Ihid~.  502. 

8 .  Common  carriers  must  deliver  to  the  owner  or  consignee ,  and  they  cannot  re- 
lieve themselves  of  their  liability  until  the  goods  are  dehvered  to  the  owner  or 
consignee,  or  to  a  warehouseman,  for  storage;  and  there  must  be  someopen  act 
of  delivery,  to  chancre  theliability  of  a  carrier  to  that  of  warehouseman.  Ihid. 
502.  '  ■  '    '  . 

9.  The  proof  of  this  rests  upon  the  carrier,    lldd.  502. 

10.  If  a  railroad  carrier  stores  the  goods  transported  by  him  in  the  car  wliich  he 
used  for  the  purpose,  he  must  show  that  the  car  has  been  separated  from  the 
train,  and  placed  in  the  proper  or  usual  place  for  storage,  and  in  the  care  of  a 
proper  person,  to  release  his  liability.     Hid.  502. 

11.  The  i-esp  on  Sibil  ity  of  the  carrier  must  continue  until  that  of  some  other  person 
begins,  and  the  fact  of  the  change  must  be  shown  by  the  carrier.     Ibiil.  502. 

12.  The  principles  of  the  case  of  Galena  Eail  Road  Company  \.  Yarivood,  in  fif- 
teeutiilllinoisReports,  examined  and  approved.   G.  and  G.  R.B.  Co.y.Fai/,bbS. 

13.  The  doctrine  in  relation  to  the  mutual  negligence  of  parties,  in  causing  an 
injury,  as  affecting  the  rights  of  parties  to  recover  therefor,  is  applicable  to 

■  x^assengers  carried  ujiou  railroads.    Ibid.  bbS. 

14.  Apassenger  takes  all  the  risks  incident  to  the  mode  of  travel,  and  the  chai-ac- 
ter  of  the  means  of  conveyance  which  he  selects ;  butthe  care,  vigilance  and  skill 

of  the  parties  furnishing  the  conveyance,  should  be  adapted  to  it  ;  the  carrier 
and  the  passenger  owing  reciprocal  duties  each  to  the  other.     Ibid.  558. 

15.  The  conduct  of  passengers  on  a  railroad,  on  the  happening  of  an  accident, 
ihough  notinthe  presence  of  aparty  who  is  injured,  maybe  given  in  proof,  to 
show  how  the  apparent  danger  impressed  others.    Ibid.  558. 

IG.  "Where  a  proper  foundation  has  been  laid  for  it,  a  witness  may  be  enquired  of 
as  to  what  another  witness  stated  in  reference  to  his  own  conduct,  and  that  of 
the  plaintiff,  just  prior  to  an  accident,  for  the  purpose  of  impeaching  the  wiiuess 
by  showing  a  contradiction  to  his  prenous  answer.     Ibid.  558. 

17.  A  carrier  of  passengers  is  not  an  iusxu'cr  against  all  accidents,  but  is  liable 
only  for  the  want  of  a  suitable  degree  of  care,  diligence  and  skill.     Ibid.  558. 

Itr .  If  a  passenger  on  a  railroad  car  is  guilty  of  negligence ,  by  unnecessarily  ex- 
posing himself  to  danger,  by  wrestling  or  shutliing  on  the  cars,  or  by  inapru- 
dently  and  xmnecessarily  passing  from  one  car  to  another  while  the  cars  arc  in  mo- 
tion, and  receives  an  injury,  aiid  his  carelessness  or  imprudence  has  contribu- 
ted in  any  way  to  produce' the  injury,  he  cannot  recover  for  it.    Ibid.  558. 

19.  If  a  passenger  on  a  railroad  car  impnxdently  and  carelessly  exposes  himself  to 
danger,  by  scutfling  or  playing,  and  is  injured  while  being  transported  on  the 
cars,  and  his  impi'udcnce  or  carelessness  has  in  any  way  contributed  to  produce 
the  injury,  ho  cannot  recover  for  it ;  nor  is  it  necessary  that  the  imprudence  or 
carelessness  of  the  passenger  should  l)c  restricted  to  the  moment  of  the  acci- 
dent.    Ihid.  558. 

20.  If  a  passenger  who  is  b{;ing  conveyed  on  a  railroad  car  is  guiltj^  of  a  want  of 
reasonable  care ,  and  his  want  of  such"  care  concurs  with  that  of  the  I'ailroad  com- 
])any  in  producing  an  injury  to  him .  he  cannot  recover  for  it.    Ibid.  558. 
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21.  A  railroafl  company,  in  nn  uction  brought  by  a  passenger  wbo  leaped  from  a 
car  when  an  uccidont.  occurred ,  to  recover  lor  injuries,  may  show  that  tlie  injury 
resultotl  from  the  ciuclessncs.s or  culpable  ncgiiy:cncc  of  the  passenger,  prior  to 
the  accident.     I  hid.  uO:^. 

•2-2.  A  passenger  who  seeks  redress  from  a  carrier,  for  an  injury,  must  show  not 
only  that  the  injury  to  him  was  the  result  of  the  canilcssncss  orueghgenceof  the 
carrier,  but  also  that  hiniseli  was  without  fault  in  producing  the  injury ;  and  the 
luirthen  of  proof  is  on  liim,  not  only  to  show  that  the  carrier  was  negligent,  but 
that  himself  was  not  guilty  of  negligence.     Jhid.  558. 

23.  Carriers  are  not  bound  to  answer  for  all  the  lower  degrees  of  carelessness  and 
neghgencc  on  the  part  of  passengers  carried  bv  tliem,  short  of  recklessness  or 
cai-elessncss.    Ibid.  558. 

SCHOOL  LA^V. 

1.  Under  the  sclvpol  law  of  iSii),  school  directors  are  not  bound  to  certify  the 
schedule  of  a  teacher,  Avho  did  not  present  them  the  proper  ccrtiticate  of  qual- 
iticatiou  before  the  commencement  of  the  school.     Smith  v.  Curry  et  al.  i47. 

'2.  In  an  action  by  a  teaclier  against  the  school  directors  under  this  law,  the  de- 
claration must  contain  an  averment,  that  such  a  ccrtiticate  was  presented  prior 
to  the  commencement  of  the  school,  or  the  action  will  fail.     Hid.  147. 

3.  The  omission  to  make  such  averment  will  not  be  cured  bv  the  verdict.  Ibid.. 
147. 

4.  The  Ibrty-lirst  section  of  the  school  lavr  of  1849  is  mandatory,  and  designed  to 
comjiel  the  distribution  of  the  school  fund  among  teachers  on  the  first  Saturday 
in  tlie  months  of  April  and  October.     Thomas  v.  Schnol  Trustees,  163. 

SCrPvl::  I'WCTAS. 

1 .  A  recognizance  is  not  void  because  it  fails  to  show  that  the  amount  of  bail  was 
not  fixed  bv  the  court,  and  indorsed  on  the  writ  bv  tlie  clerk.  Vancil  \. People. 
120.  "  ■  ' 

2.  A  declaration  is  luuiecessary  in  the  proceeding  by  scire  facias,  upon  a  forfeit- 
ed recognizance.     Wovd\.  Peo2yl<:,  Vli. 

3.  The  scire  facias  must  show  on  its  face,  that  the  people  are  entitled  to  recover 
the  amount  of  the  forfeited  recognizance ,  or  it  will  be  obnoxious  to  a  demurrer. 
Its  averments  may  be  put  in  Issue  by  plea.  Any  defense  may ,  by  the  practice  in 
this  State,  be  interposed  to  it,  which  could  be  made  to  a  declaration.     /.WW. 171. 

4.  If  a  recognizance  recites  that  the  grand  jiu-y  made  "a  presentment  against  a 
party  for  the  crime  of  perjury,"  and  it  is  conditioned  for  his  appearance  to 
"answer  unto  said  i^resentment,  according  to  law,'*  such  a  statementmay  be 
understood  as  showing  that  an  indictment  was  found.     IMd.  171 . 

5.  A  creditor  having  a  judgment  against  an  administrator,  cannot  pi'occed  by  scive 
/'a«V-s' against  the  heir,  to  charge  land.     Stonc\.  Wood.  177. 

SET-OFF. 

1.  A  separate  demand  cannot  be  set  off  against  a  joint  demand,  nor  a  joint  debt 
against  a  separate  tlebt .     Jijaiix.  Burger,  28. 

2.  Demands  are  not  the  subject  matter  of  set-otf,  unless  they  are  mutual  and 
between  all  the  parties  to  the  action.     Hid.  28. 

3.  A  party  cannot  avail  himself  of  a  matter  as  a  set-off,  unless  it  is  a  subsisting 
cause  of  action  in  his  favor.     Hid.  28. 

4.  A  set-off' must  be  mutual  between  the  parties  to  the  record,  or  the  parties  in 
interest,  and  in  their  own  riglit.     F.  ik  0.  Ji.  R.   (Jo,  v.  Neil,  269. 

5.  A  notice  of  set-oft' is  to  be  regarded  as  a  plea,  and  a  bill  of  particulars  accom- 
panying it  may  be  treated  as  a  part  of  the  i-ecord,  and  may  be  read  to  the  jur>' 
and'commented  upon  in  an  action  between  parent  and  child  to  recover  for  ser- 
vices perfoinncd.     Miller  y.  Miller.  iCiU. 
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6.  Claims  and  demands  to  be  set  oflfmust  be  mutual,  both  as  to  the  nature  of  the 
demand  and  identity  of  parties  to  the  record.  There  may  be  an  exception  to 
this  rule  arising  out  of  the  agreement  of  parties.     Waker'Y.  Chovin,  489. 

See  Recoupment. 
SHERIFF— SHERIFF '  S    RETURN. 

1.  It  is  the  duty  of  a  sheriff  to  offer  for  sale  real  estate  which  he  has  levied  upon, 
in  separate  parcels.  He  should  endeavor  to  satisfy  executions  by  the  sale  of  as 
small  an  amount  of  property  as  possible.     Cowan  y.  Undenvood,  22. 

2.  Leave  to  amend  a  sheriff' s  return  will  be  'granted  as  a  matter  of  course. 
Turney  v.  Organ,  43 . 

3.  The  return  of  the  service  of  a  summons,  except  where  the  statute  otherwise 
provides,  should  show  the  time  when,  upon  whom,  and  how,  the  service  was 
made.    Ball  y .  Shattuch,  1,0^ . 

4.  A  return,  stating  that  a  summons  has  been  duly  served  on  A.  B. ,  according 
to  law,  is  not  good.     Ibid.  -299. 

SLANDER. 

1.  In  actions  for  slander,the  allegations  and  proofs  must  agree.  The  words  laid 
in  the  declaration,  or  so  many  ofthem  as  will  establish  the  cause  of  action,  must 
be  proved.     Norton  v.  Gordon,  38. 

2.  It  is  not  enough  to  prove  the  speaking  of  equivalent  words,  or  different  words 
of  the  same  import.    jMd.  38. 

3.  In  an  action  for  slander,  in  which  the  defendant  pleaded  not  guilty,  and  filed 
with  his  plea  a  notice  of  justification,  which  was  read  to  the  jury  J  but,  after 
plaintifl' had  closed  his  case,  was  erased  by  consent  of  couxt:  Held,  that  such 
conduct  might  be  considered  by  the  jury  in  estimating  damages.  Beasley\. 
Meigs,  139. 

4.  Nor  did  the  withdrawal  of  the  notice  render  an  instruction  to  that  effect  to  the 
jury  improper.     J  bid.  139. 

5.  In  actions  for  slander,  the  jury  are  to  determine,  from  all  the  circumstances, 
what  damages  ought  to  be  given,  and  are  not  confined  to  mere  pecimiai'y  loss  or 
injury;  and  vmless  the  jury  acted  from  prejudice,  partiality  or  corruption,  the 
verdict  should  not  be  disturbed.     Spencer  \.  McMasters,  405. 

6.  Under  the  statute,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  to  ftilsely 
utter  and  publish  of  and  concerning  a  woman,  words  which  impute  to  her  adul- 
tery, is  actionable.     Ibid.  40.t. 

7.  In  actions  for  oral  slander ,  it  is  sufficient  to  set  out  the  words  that  are  material, 
and  it  is  not  necessary  to  state  words  which  mav  qualify  the  objectionable  ones. 
Ibid.  Wo. 

8.  In  an  action  for  the  slander  of  a  wife,  it  is  not  necessary  to  prove  that  the  par- 
ties were  husband  and  wife  at  the  time  of  the  slander,  if  it  appear  that  they 
were  married  when  the  suit  was  brought.     Ibid.  405. 

9.  A  plea  of  justification,  in  a  case  for  slander,  with  all  the  circumstances  atten- 
g  ding  its  use,  is  proper  for  the  consideration  of  the  jury,  in  deterrainingupon  the 

question  of  malice  and  damage .    Ibid    4053 

SUPERVISORS. 

See  Highways. 

STATUTE  OF  FRAUT)S. 

1.  To  take  a  case  out  of  the  statute  of  frauds,  there  must  be,  or  must  have  been, 
some  wi'itten  evidence  of  an  agreement  between  the  parties .  Bellinnall  \.  Brad- 
ley, 373. 
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STIPULATED  DAMAGES. 

1.  If  the  amount  namc^d  in  a  covenant  as  liquidated  damaf^es,  is  intended  by  the 
parties  to  be  paid  in  lieu  of  performance ,  then  the  recovery  upon  it  will  be  con- 
fined to  that  sum;  but  where  such  intention  does  not  appear,  the  damages  stip- 
ulated will  be  treated  as  a  penalty,  and  a  party  may  recover  upon  the  original 
cause  and  damages  not  exceeding  those  stipulated.    Low  v.  Nolte,  475. 

See  Penalty. 
SUPREJUE  COURT. 

1.  Where  the  bill  of  exceptions  does  not  show  that  exceptions  were  taken  to  the 
ruling  of  the  court,  and  does  not  purport  to  contain  all  the  evidence,  this  court 
will  not  review  the  decisions  of  the  Circuit  Court,  in  giving  instructions,  or  in 
refusing  a  new  trial.    Love\.  Moynehan,  211. 

2.  If  a  bill  of  exceptions  states  that,  "the  above  is  nearly  all  the  testimony  given," 
it  is  not  sutficientto  enable  the  Supreme  Court  to  deteiinine  as  to  the  correct- 
ness of  the  verdict.     IMd.  211. 

3.  When  the  record  does  not  show  the  grounds  of  the  decision  complained  of,  a 
bill  of  exceptions  should  be  taken,  setting  forth  the  evidence,  or  this  court  ■will 
presume  that  the  decision  below  was  correct.     Hough  v.  Baldwin,  293. 

4.  If  the  record  does  not  purport  to  set  out  all  the  evidence,  it  will  be  presumed 
there  was  sulficient  proof  to  sustain  the  verdict.    Miller  v.  Metzger,  390. 

5.  Where  it  is  apparent  that  the  jury  misunderstood  or  disregarded  the  evidence 
or  instructions  of  the  court,  or  neglected  properly  to  consider  the  facts,  or  over- 
looked prominent  and  essential  points  in  them,  and  have  failed  to  do  sub- 
stantial justice,  the  verdict  will  be  set  aside,  and  a  new  trial  granted.  Biggins 
V.  Lee,  495. 

6.  A  ^new  trial  will  be  granted  for  giving  improper  instructions  to,  or  Avithhold- 
ing  proper  instructions  from,  the  jury.    IMd.  495. 

SURETY— SECURITY  FOR  COSTS. 

1.  A  non-resident  landlord,  who  issues  a  distress  warrant  against  a  tenant,  must 
give  security  for  costs.    Lapointey.  Stewart,  2^1. 

2.  Acommencement  by  distress,  is  a  "case  at  law  or  equity,"  within  the  meaning 
of  our  statute,  which  requires'a  non-resident  to  give  securitv  for  costs.  IMd. 
291. 

SeePuiNCiPAL  AND  Surety. 

TAXES. 

1.  An  administrator  is  not  bound  to  pay  taxes  on  the  real  estate  of  his  decedent. 
Stone  v.  Wood,  177. 

See  Revenue. 
TAX  TITLES. 

1.  For  the  taxes  due  for  1846,  in  order  to  give  the  court  jurisdiction,  the  collec- 
tor's report,  and  his  notice  of  application  for  judgment,  must  be  substantially  as 
required  by  the  statute.  The  heading  required  by  the  statute  is  necessary. 
Hid.  175. 

2.  The  collector's  report  should  show  on  its  face  in  what  county  the  lands  are  sit- 
uated, and  the  year  for  which  the  taxes  are  assessed.     Ihid.  175. 

3.  The  notice  of  the  sale  must  conform  to  the  statute,  or  the  collector  has  no 
authority  to  sell.    Ihid.llb. 

See  Limitation,  Revenue,  Taxes,  Claim  and  Color  of  Title. 


630  INDEX 


TENDER  OF  MONEY. 

1.  A  check  on  a  bauker,  to  be  paid  in  depreciated  currency,  is  not  a  good  tender 
at  a  place  designated,  when  the  person  to  receive  it  is  not  present  to  object  or 
accept  it.     jSloan  v.  Fetrie,^Q2. 

2.  A  tender  must  be  kept  good,  and  ready  to  be  delivered,  within  a  reasonable 
time  after  the  acceptance  of  it  is  signified.    Hid.  W2, 

TITLE  TO  LAND. 

See  Recording  Acts. 

TOWNS  AND  CITIES. 

j:.  Atown  incorporated  under  the  generallaw,  may  provide  by  ordinance  against 
disposing  of  any  vinous,  siiii'itous  liquors,  etc.,  in  a  less  quantity  than  one 
barrel ,  without  first  taking  out  a  license ;  and  such  an  ordinance  is  not  repug- 
nant to  the  general  law  prohibiting  a  sale  without  license,  in  a  quantity  less  than 
one  quart.    £i/e)'s  v.  Town  ofOhiei/,  35. 

2.  Where  a  municipal  corporation  has  been  recognized  by  acts  of  the  General 
Assembly,  empowering  it  to  act,  by  issuing  negotiable  obligations,  all  inquiry 
into  the  original  organization  oftho  corporation  is  precluded.  Jameson  v.  The 
People  ex  rel.  257. 

;>.  Municipal  corporations  are  created  for  the  public  good;  are  demanded  by  the 
wants  of  the  community;  and  the  law,  after  the  long  continued  use  of  corpoi'- 
ate  powers,  and  the  acquiescence  of  the  public  in  them,  will  indulge  in  pre- 
sumptions  in  support  of  their  legal  existence.     Ihid.  257. 

4.  The  mayor  of  a  city  has  no  judicial  power.     JBeesman  v.  Tlie  City  of  Peoria,  48-1. 

TORT  FEASOR. 

1 .  An  action  will  lie  for  money  tortiously  talvcn  by  force ,  even  where  it  has  passe  d 
out  of  the  hands  of  the  tort  feasor  before  action  brought.  McDonald  v.  Broion,  32. 

2.  All  who  aid,  command,  ad\ise  or  countenance  the  commission  of  tort,  by  an- 
other, or  who  approve  of  it  after  itis  done,  if  done  for  their  benefit,  are  liable 
in  damaj^cs.    Iloir  v.  Jlopl-ins,  S13. 

■See  Pkincipal  and  Agent. 
TRESPASS. 

1.  Where  four  are  sued  in  trespass,  and  service  is  had  upon  one,  he  may  plead  and 
proceed  to  trial;  and  the  plaintiff  may,  at  any  time,  e-ther  before  or  after  judg- 
ment, enter  a  non-suit  as  to  the  others.    Flirm  v.  Parloio,  39. 

2.  Where  one  appealed  from  a  judgment  of  a  justice  of  the  peace,  rendercp 
against  him  and  three  others,  for  trespass  to  jiersonal  property,  summons  not 
having  issued  to  the  three  from  the  cii'cuit  court,  and  a  nolle  prosequi  being  en- 
tered "as  to  these  :  Jleld,  that  the  twenty-ninth  section  of  the ' '  Practice  Act' '  had 
no  application  to  parties  not  before  the  court;  and  that  as  to  the  defendant 
served,  a  non-suit  could  not  be  entered  after  the  jury  retired.     Ibid.  39. 

3.  A  dog  was  set  upon  some  horses,  one  of  which ,  while  being  pursued  and 
jumping  a  fence,  was  Idlled :  Jleld,  that  trespass  was  the  proper  remedy.  Pain- 
ter V.  Balcer,  103. 

4.  When  an  injury  results  directly  from  a  forcible  act,  trespass  lies;  but  where 
the  injury  is  not  immediate  on  the  act  done,  but  is  consequential  only,  the  rem- 
edy is  case.    Hid.  103. 

5.  In  an  action  of  trespass,  to  recover  damages  for  entering  a  dwelling-house  and 
carrying  away  goods,  it  is  no  defense  to  prove  that  the  plaintiff  kept  a  bawdy 
house.     Love\^ Moynelian,  2~7. 

fj.  If  a  distress  wan*ant  is  executed  in  the  nisrht  time,  it  is  a  ti'cspass.  Sherman 
v.  Putch,  283. 
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7.  In  an  action  of  trespass,  for  damages  rcsultinjx  from  the  execution  of  a  distress 
warrant,  it  is  erroneous  to  instruct  tlio  jury,  that  ••  the  manner  in  which  the 
warrant  was  executed,  and  the  plainlilPs  i)n)i)orty  usctl,  is  evidence  to  show  mal- 
lice  and  may  be  taken  iuto  consideration  to  enhance  duniaKes,"  as  sucli  lan- 
guage might  lead  the  jury  to  suppose  that  the  (piestiou  of  malice  was  settled  by 
the  court  as  a  matter  of  law.     IhU.  28. 

8.  If  a  distress  warrant  is  made  oppressive,  or  is  wrongfully  executed,  the  jury 
may  take  the  fact  into  consideration.     Ihid.  283. 

!).  Instructions  should  so  he  drawn  as  to  declare  the  law  upon  a  supposed  state  of 
facts  to  be  found  by  the  jury,  [and  not  assume  the  facts  as  determined.  1 MJ. 
283.  ^ 

10.  In  trespass,  a  plaintiflfmay  recover  vindictive  or  exemplary  damages,  and  he 
may  recover  special  damages  resulting  from  a  wrongful  act,  If  stated  and  claim- 
ed by  his  declaration.     Ipid.  283. 

11.  Evidence  as  to  the  value  of  the  business  interrupted  or  destroyed,  is  proper 
under  a  proper  statement  in  the  pleadings.     Ibid.  283. 

12.  If  books  or  papers,  indispcnsal)le  to  the  business  of  the  plaintiff,  though  of 
little  or  no  value  in  market,  are  maliciously  or  wantonly  taken,  it  is  proper  to 
consider  the  fact  in  aggravation  of  damages.    Hid.  283. 

13.  The  parties  who  issue  the  distress  warrant,  may  show,  although  there  is  a 
written  lease,  that  thev  have  been  recognized  and  treated  by  the  tenant  as 
landlord.     Illd.  283. 

IJ:.  The  record  of  judgment  resulting  from  the  distress  warrant,  would  be  proper 
e\'idence  in  mitisration  of  damages,  upon  an  action  for  an  abuse  of  the  process 
in  its  service.    Jlid,  283. 

15.  In  an  action  of  trespass  for  breaking  a  close,  etc.,  the  defendants  imdertook 
to  justify,  by  showing  that  they  entered  by  aiithority,  to  open  a  highway,  etc., 
and  offered  certain  certitied  copies  from  the  town  cleric,  showing  thatthe  high- 
way was  legally  laid  out  and  opened,  but  not  that  assessment  of  damages  for 
so  opening  liighway  was  ever  duly  returned  to  the  justice,  or  delivered  to  com- 
missioners, or  by  the  commissioner  to  supervisor,  and  by  him  laid  belorc  the 
board  of  supervisors,  or  that  a  tax  was  assessed,  or  the  damages  tendered  to  the 
plaintifl'.  Held,  that  the  court  properly  rejected  the  evidence  ofl'ered,  unless  it 
was  followed  by  the  other  essential  proofs  required  by  the  statute,  to  complete 
the  laying  out  of  the  highway.    Dunninrj  v.  Matthews,'^0^. 

IG.  In  trespass  for  an  assault  and  battery,  evidence  of  the  pecuniary  condition 
of  the  plaintifl' may  be  given.     Cochran  v.  Ammoa,  316. 

17.  An  overseer  of  highways,  in  an  action  of  trespass  against  him,  cannot  justi- 
fy his  trespass  by  showing  au  order  from  the  commissioners  to  open  a  "road, 
where  a  road  or  highway  has  not  been  legally  laid  out.     Guptail  v.  Teft,  365. 

18.  Commissioners  of  highways,  and  those  acting  wider  them,  must  show  that  a 
case  existed  which  justified  the  order  issued  by  them..   Hid.  365. 

TEUST  AND  TRUSTEE. 

1.  A  resulting  trust  may  be  shown  by  parol  evidence  of  the  ownership  of  the  con- 
sideration paid  for  the  land.    I^icholts  v.  Tlwndon,  113. 

2.  Where  one  of  three  partners,  engaged  in  a  real  estate  adventure,  left  some  cat- 
tle with  his  co-partners,  bought  with  his  own  individual  means,  which  were  by 
them  converted  into  money;  and  that  money  by  them  again  invested  in  the  gen- 
eral adventure  :  Held,  that  the  proceeds  of  tlxe  cattle  made  a  part  of  the  trust 
fund,  and  continued  with  tbe  trust,  and  were  not  subject  to  be  barred  by  the 
statute  of  limitations,  as  between  trustee  and  cestui  que  truct.  King  v.  Hamilton. 
190. 

3.  The  law  will  allow  expenses  and  charges  to  tiiistees  and  partners,  if  provi- 
sion is  made  by  agreement  therefor,  not  otherwise.    Ihid.VM. 

4.  The  allowance  of  interest  in  a  bill  or  action  for  an  account  as  between  part- 
ners, is  proper,  where  the  enterprise  contemplates  an  active  use  of  capital  with 
the  object  of  its  increase,  whether  the  capital  was  land  or  money.    Ibid.  190. 

5.  AVhere  one  of  three  partners  took  a  portion  of  the  partnership  funds,  and 
invested  it  inlands  in  a  distant  State,  with  the  declared  intention  ofappropriat- 


632  INDEX 


ing  such  lands  to  his  ovA^n  use,  and  the  use  of  his  childi-en  :  Held,  that  the  other 
partners  might  follow  him,  and  claim  the  lands  in  which  the  money  had  been 
invested  ;  that  the  partner,  in  such  a  case,  was  but  the  trustee.     Hid.  190. 

6.  A  partner  in  such  case,  cannot  make  such  a  division  and  settlement  of  the 
assets  as  Avill  control  the  other  partners.  Such  a  use  of  the  joint  funds,  will 
create  a  resulting  trust.    IMd.  190. 

7.  The  couEts  have  adopted  and  administered  charities  upon  cypres  principles, 
with  the  view  of  sustaining  and  carrying  into  effect  the  intention  of  the  donor, 
but  are  not  authorized  to  change  object  or  place,  because  the  fund  could  be 
more  efficiently  or  judiciously  ajpplied  in  another  place,  or  to  a  ditl'erent  object 
Gilman  v.  Hamilton,  225. 

8.  A  charity  must  be  accepted  upon  the  terms  proposed  ;  it  cannot  be  altered  by 
anv  agreement  between  the  heirs  of  the  donor,  and  the  trustees  or  donees. 
Ibid.  225. 

9.  The  intention  of  a  donor  of  a  charity  will  control,  unless  that  is  impracticable  ,• 
in  that  event,  it  may  be  altered  ce/^/'es.    Hid.  225. 

10  "Where,  upon  a  bill  filed  for  a  specific  performance  by  a  transfer  of  land,  a 
decree  for  that  purpose  is  entered,  it  is  not  a  judicial  sale,  and  any  one  purchas- 
ing from  either  party  is  chargeable,  with  notice  as  Us  pendens,  of  all  that  is 
involved  in  the  suit.     Hid.  225. 

11.  Such  a  case  does  not  come  within  the  general  rule,lithat  an  inrocent  purchaser, 
Avithout notice,  will  be  protected,  under  an  erroneous,  voida^^ie  or  even  fraud- 
ulent decree  or  judgment.    Ihld.  225. 

12.  A  trust  IS  stamped  upon  the  property  itself,  and  will  follow  it  into  the  hands 
of  those  who  acquire  it  by  purchase  or  otherwise,  and  converts  the  holder  into  a 
trustee,  connecting  him  with  all  the  responsibilities  of  a  trust  to  the  extent  of 
his  acquisition.    Ihid-  225. 

13.' While  courts  of  equity  will  not  enforce  the  acceptance  of  a  trust,  they  A^ill, 
when  it  is  assumed,  enforce  a  faithful  execution  of  it  for  the  preservation  of 
rights  depending  upon  and  derivable  from  it.     Cooper  v.  McGlun,  435. 

14.  A  failing  debtor  has  a  right  to  prefer  one  creditor  to  another  by  an  assigmnent 
of  his  assets,  if  he  does  so  in  good  faith.    IMd.  435. 

15.  A.  left  a  promissory  note  with  B,  for  collection,  out  of  the  proceeds  of  which, 
when  collected,  he  was  to  pay  C,  and  such  others  as  A.  should  designate.  A. 
afterwards  directed  that  B.  should  pay  C,  and  certain  other  parties,  naming  D. 
among  them.  B.  was  garnisheed,  and  answered,  stating  the  fiicts,  and  was 
ordered  to  pay  the  money  in  his  hands,  collected  on  the  note,  to  other  parties 
than  those  to  whom  he  promised  to  pay  the  proceeds  of  said  note.  Held,  on  a 
bill  tiled  by  C,  that  he  held  the  said  note  in  trust  for  C,  and  that  he  could  not 
excuse  himself  for  not  accounting  to  C,  by  reason  of  the  garnishee  process  and 
the  subsequent  oi'ders  growing  out  of  it.     Ibid.  435. 

16.  If  the  county  commissioners  sell  land  to  A,  and  take  the  pay  therefor,  and  do 
not  give  title,  and  six  years  afterward  sell  the  land  to  B.,  they  will  be  held,  as 
trustees ,  to  pay  A.  the  price  received  from  B.,  with  interest  thereon.  Bo-urland 
V.   County  of  Peoria,  538. 

17.  The  bar  of  the  statute  of  limitations  will  not  be  applied  short  of  the  time  that 
would  bar  an  ejectment.    Hid.  538. 

USE  AND   OCCUPATION. 

1 .  A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  possession 
of  the  premises  after  a  sale,  so  as  to  authorize  an  action  for  use  and  occupation. 
Greenup  v.    Ycrnor,  26. 

VARIANCE. 

] .  It  is  not  a  material  variance  between  a  writ  and  declaration  to  describe  a  party 
as  ' '  administrator  of  the  estate  of  John  W.  Montague,  deceased,"  in  one,  and 
as  "administrator  (with  the  last  wih  and  testament  of  John  W.  Montague, 
deceased,  annexed)  of  all  and  singular  the  goods,  etc. ,"'  in  the  other.  Brochman 
v.  McDonald,  112.' 
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2.  A  note  was  described  in  tlie  declaration,  as  being  payable  "on  or  before"  a  cer- 
tain day;  the  note  oflfered  in  evidence  was  payable  "on"  the  day  named: 
ITeld.  that  this  did  not  constitute  a  variance  between  the  declaration  and  the 
proof.     Morton  y.  Tenny,  404. 

3.  "S^Hicre  an  instrument  is  not  truly  described  in  its  material  parts,  it  cannot  be 
read  in  evidence,  under  a  special  count  upon  it.     Iliggins  v.  Lee,  495. 

VENDOR  AND  VENDEE. 

1.  If  a  vendee  refuses  to  perform  his  contract,  assumpsit  will  not  lie  for  use  and 
occupation,  but  ejectment  willlic  for  mesne  profits.    McNairy.  Schwartz,  24. 

2.  ^A  tenancy  cannot  be  implied  from  the  fact  that  a  vendor  remains  in  possession 
after  a  sale ,  so  as  to  maintain  an  action  for  use  and  occupation.  Greenup  v. 
Vernor,  26. 

3.  Where  the  relation  of  parties  is  that  of  vendor  and  vendee,  a  proceeding  for 
forcible  detainer  will  not  be  sustained.     Dixon  v.  Haley,  \\xi. 

VENUE. 

1.  An  application  for  a  change  of  venue  should  be  made  at  the  first  term  after 
appearance,  whether  the  cause  is  at  issue  or  not.     Gibson  v.  Powers,  355. 

2.  If  the  petition  for  a  change  of  venue  is  deemed  sufiicient,  and  the  issue  is  not 
made  up ,  the  cause  should  stand  without  an  order  for  the  change,  until  issue  to 
the  country  is  formed,     Ihid.  355. 

3.  Informations  for  contempts  are  not  within  the  meaning  of  the  fifth  section  of 
the  chapter  in  relation  to  change  of  venue,  in  the  Revised  Statutes.  Cook  et  al. 
V.  People,  534. 

VEEDICT. 

1.  It  is  proper  when  a  jury  h  as  found  an  infonnal  and  insufficient  verdict,  to  send 
them  out  under  instructions  to  find  formally  and  fully  ;  so  as  to  determine  the 
rights  of  the  parties.     Flijin  v.  Barlow,  39. 

2.  "Where  a  verdict  is  erroneous,  and  manifestly  against  the  evidence,  a  new  trial 
should  be  granted.    Pajcery.  Pritckett,  66. 

WARRANTY. 

1 .  A  plea  which  avers  that  a  note  was  given  for  a  steam  boiler  and  fire-place ,  and 
the  warranty  thereof  as  to  quality,  and  a  breach  of  that  warranty,  by  averring 
that  they  were  valueless,  shows  a  failure  of  consideration,  and  is  a  good  plea. 
Beers  v.   Williams,  69. 

2 .  A  manufacturer  who  sells  a  steam  boiler,  impliedly  warrants  that  it  is  made  of 
sound  materials  and  good  workmanship.    Ihid,  69. 

WILLS. 

1.  Under  the  statute  of  wills,  the  real  estate  of  a  decedent  is  liable  for  his  debts 
and  funeral  expenses ,  as  a  secondaiy  fund  :  and  a  will ,  charging  these  upon  the 
realty  would  not  make  it  otherwise,  unless  the  intention  to  change  the  legal  order 
of  liability  v\'as  very  clear.     Cline/elter  v.  Ayers,  329. 

2.  Where,  by  will,  it  is  directed  that  all  debts  and  funeral  expenses  shall  be  paid  as 
soon  as  possible  alter  the  death  ol  the  testator,  out  of  the  first  money  that 
should  come  into  the  hands  of  the  executors,  from  any  portion  of  the  estate, 
real  or  personal,  and  legacies  are  made  in  the  same  will,  and  the  lands  are  not 
devised  to  the  executors,  but  a  power  is  given  them  to  sell  generally,  at  their 
discretion,  without  expressing  any  object  for  the  sale ,  or  directing  any  applica- 
tion of  the  proceeds,  and  the  personalty  is  sufiicient  for  the  payment  of  debts, 

.    etc. ,  the  lands  will  descend  to  the  heirs,  subject  to  sale  or  incumbrance,  at  the 

discretion  of  the  executors.     Such  a  power,  if  there  had  been  an  appropriation, 

.    etc. ,  of  the  lands,  differing  from  that  made  by  law,  would  be  coupled  with  an 
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interest  or  trust ;  but  where  no  person  or  interest  is  made  to  arise  or  depend 
upon  its  exercise,  it  is  a  naked  power.     Hid.  329. 

;5.  Courts  will  uphold  rights  derived  from  the  proper  exercise  of  this  power,  but 
will  not  compel  an  exercise  of  it.     Ihid.  329.  _ 

4.  One  of  several  executors  to  a  will  cannot  exercise  a  power  of  sale  under  it, 
unless  it  is  shown  that  the  others  refused  to  act,  and  such  refusal  must  be  shown 
positively  and  affirmatively.     IMd.329. 

5.  A  bare  recital  in  the  entry  of  a  ministerial  act  of  the  Judge  of  Probate,  that  a 
part  of  the  executors  dechne  to  act,  is  not  sufficient.     7&zi.  329. 

6 .  An  executor  may  decline  to  act  for  a'time ,  and  still  remain  executor,  with  power 
to  qualify.     Ibid-.  o'29. 

7.  The  statute  of  wills  has  not  repealed  all  the  English  statutes  relating  to  that 
subject ;  the  principles  of  chapter  4,  of  the  statutes  of  21  Henry  VIII,  are  still 
in  forco.    Ihid,  329. 

WITNESS. 

1.  If  persons  are  sued  to'prevent  their  being  used  as  witneses,  or  where  there  is 
no  evidence  against  them,  the  court,  on  motion,  after  the  evidence  for  plaintiff  is 
closed,  will  order  a  finding  by  the  jury,  and  those  who  are  not  guilty,  maytestifj' 
for  their  co-defendants.     Cochrany.  Ammon,  316. 

2.  In  trespass  for  an  assault  and  battery,  evidence  of  the  pecuniary  condition  of 
the  plaintiif  may  be  given.     IMd.  316. 

3.  A  person  who  has  signed  a  replevin  bond,  may  become  a  competent  witness  in 
the  cause,  if  another  security  is  substituted  for  him.  Charlesivorth  v.  Williams. 
338. 

4.  The  court  may  ascertain  whether  a  witness  is  present,  and  if  he  is,  may  ovcr- 
riile  an  application  for  a  continuance.     Wade  v.  Ilalligan,  507. 

6.  An  affidavit  for  a  continuance,  which  avers  that  witnesses  have  been  duly  sub- 
poenaed to  attend  the  court  at  which  the  trial  is  to  be  had,  shows  sufficient  dili- 
gence.    Ibid.  507. 

6 .  "Where  the  defense  to  an  action  upon  an  assigned  note ,  is  that  the  defendant  was 
a  mere  accommodation  drawer,  an  account  which  had  been  exhibited  by  the  par- 
ty in  interest,  on  another  trial  between  himself  and  others,  which  explained  the 
ti'ansaction  from  which  the  note  now  sued  on,  originated ,  is  proper  evidence  for 
the  jury.     Igleharty.  Jernegan,  513. 

7.  It  would  seem  that  the  substance  of  v.iiat  a  deceased  witness  had  sworn  to,  i* 
proper,  and  that  the  precise  words  need  not  be  proved.     Ibid.  513. 

See  Evidence,  Affidavit. 
WRIT  OF  INQUIRY. 

1.  Where  a  party  is  dissatisfied  vrith  the  assessment  upon  a  writ  of  inquiry,  affida- 
vits should  be  filed  showing  all  the  evidence  heard  ;  and  than  the  inquest  may  be 
set  aside  and  the  party  let  in  to  make  his  defense  ;  and  in  case  of  refusal  to  dO' 
so,  this  court  might  correct  the  error.    Mot&inger  v.  Wolf,  71. 

2.  In  assessments  of  damages  by  default,  the  defendant  should  be  allowed  to  cross- 
examine,  or  to  introduce  witnesses,  to  reduce  the  amount  claimed  ;  and  if  the 
inquest  is  taken  in  open  court,  to  have  the  jury  instructed  as  to  the  law.  He 
may  take  a  bill  ol  exceptions,  or  move  to  set  aside  the  inquest  upon  affidavit, 
and  may  assign  errors  upon  the  action  of  the  Circuit  Court  in  taking  or  approv- 
ing the  inquest.     G.  <&  B.  I.  R.  R.  Co.  v.  Ward,  522. 
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